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OF  TOE 
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DURING  THE  PERIOD  COMTAINSD  IH  THIS  VOLUME, 

Ri^t  HoDoorable  Sir  James  Etre,  Knt,  Lord  Chief  Juftiot» 

Honourable  Sir  FRANas  Buller^  Bart 
Honourable  John  Heath,  Efqb 
Honourable  Sir  Giles  Rooke^  Knt. 


•    % 


nr^HR  Rbporterb  having  nam  completed  the  Fir/l  Volume  of  this 
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^aokom  they  have  been  kindly  encoiwraged  and  (iffifted  in  its  pro- 
fecution.  In  this  acknatdedgment  they  have  the  fatisfaSiion  to 
include  every  individual  of  the  Court  in  xohich  they  have  been 
employed^  particularly  the  iUu/lrious  perfon  vsho  pre/ided  on  its 
bench  during  the  period  in  vohifh  thejbllawing  cq/es  were  decided. 
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IN  the  long  Vacation  Sir  John  Scott  His  Majefty's  Attorney 
General  was  appointed  to  fucceed  the  late  Lord  Chief  Juf- 
rice  Eyre  in  this  Court,  and  was  created  a  Peer  of  Great 
Britain  by  the  title  of  Baron  Eldon  ofEldon  in  the  county 
Palatine   of  Durham.     His   Lordihip's   promotion   taking 
place  during  the  Vacation,  the  396^^0.  3.  c.  113.  was  paffed, 
authorizing  His  Majefty  when  a  vacancy  happens  on  the 
Bench  during  the  Vacation,  to  call  any  Barrifter  to  the  de- 
gree of  Serjeant,   and  appoint  fuch  perfon  to  the  Bench. 
Under  this  a£l  Lord  Eldon   was    called  and  appointed. 
The  motto  on  his  rings  was   "  Rege  incolwni  mens  om^iibus 
una**     On  the  firil  day  of  Michaelmas  Term  His  Lordihip 
took  his  feat  in  this  court  and  the  oaths. 

Alan  Chamhre  of  Grarfs  Inn  Efquire,  was  alfb  appointed  one 
of  the  Barons  of  the  Court  of  Exchequer^  on  the  rcfignation 
of  Mr.  Baron  rvrn/n,  and  was  knighted.  1  lis  promotion, 
which  took  place  previous  to  that  of  Lord  Eldon,  was  alfo 
during  the  Vacation,  and  he  was  therefore  called  to  the 
dc^ee  of  Serjeant,  under  a  particular  a6l  paffed  for  that 
purpofe(39  Geo.  3.  c.  67.)  and  gave  rings  with  this  motto, 
**  Majorum  iiip^ituia  tueri** 

Sir  John  Mitford  His  Majefty's  Solicitor  General  fucceeded 
Liord  Eldon  as  Attorney  General. 

WilUam  Giant  JEfquire,  the  Chief  Juftice  of  Chefier,  was  ap- 
pointed Solicitor  General,  and  was  knighted. 


CASES 

ARGUED  AND  DETEBMIKED 

THE  COURTS  OF  COMMON  PLEAS 

AND  * 

EXCHEQUER    CHAMBER, 

IN 

Eafter  Term, 

In  the  Thir^-ftventh  Year  of  the  Reign  of  Gsobge  IIL 


PiETERS  and  Another  v.  Luttjes.  My^d. 

TE  BLANC  Seijt  moved  for  a  rule  to  Ihew  caufe  why  the  The  Court  wiu 
Defendant  m  this  a6iion  ihould  not  be  diichari2;ed  on  en-  "<*^<!>»'f ba^g«  « 

'  J      11    /•  _^i  J.  1       Defendant  on  a 

tering  a  conunon  appearance,  and  all  further  proceedings  be  common  a^i^ir. 

ftayed.  «irt  under  the 

The  caule  of  aAion  arofe  on  an  inftrument  dated  the  5th  Nov.  on  the  /lou^^^ 
1794,  executed  by  the  Defendant  before  a  notary  at  Amjierdam  *^ij*  w^"»i«ff** 
in  Holland:  whereby  he  "  declared  that  he  was  well  and  truly  H9iUmd, 
bdebted  to  the  Plaintifi  jnerchants  of  that  place^  in  a  fiun  of  ^"  affi;^^^'^  *<> 
9190  guilders  and  3  ftuivers,  Holland! s  current  money,  arifing  by  t  third  p«ifon 
fr(Mn  and  out  of  fundry  merchandizes  fold  and  deUvered  to  him  "*«<*  ^}  ^^^^  ■ 
CD  the  30th  OSiober  1794,  agreeably  to  the  mvoice  delivered.**  JIJ^*^  ihTdcpo- 
The  affidavit  of  debt  which  was  made  by  a  third  perfon,  ftated  ^^}  «^^  ^* 
chat  the  I^aintiff  at  the  time  when  the  &id  affidavit  was  made, 
was  refdent  at  Au^Urdam.  ' 

By  34  Geo.2*  e.g./.  1.    It  is  enaAed,  that  if  any  perfon  re- 
iSding  or  being  in  Great  Britain^  ibaU  after  the  ift  day  of  iifan:^ 

TOU  I.  B  1 7  j^i 


•  / 
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1797.  1 794)  and  during  the  war,  knowingly  and  wilfully  pay,  fend,  fup- 
ply,  or  deliver,  or  caufe  to  be  paid,  fent,  fupplied,  or  delivered, 
either  in  Great  Britain  or  France^  or  in  any  other  country  either 
Lurrjst.  by  payment  or  remittance  of  any  bill  (^exchange,  note,  draft, 
obligation,  or  order  for  money,  or  in  any  other  manner  what- 
fbever,  any  money  to  or  for  the  uie  of  the  peribns  exercifing  or 
who  fliall  exercile  the  powers  of  government  in  France,  or  to  or 
for  the  ufe  of  any  peribns  or  perfon  who  on  the  ift  day  of 
January  1 794  were  or  was  or  at  any  time  fince  have  or  has 
been,  or  who  at  the  time  qfjiich  aSi  done  fhall  be  within  any  of 
the  dominions  oi  France,  or  any  county,  territory,  or  place,  which 
was  on  the  fidd  ift  day  oi  January  1794,  or  which  fhall  be, 
during  the  faid  war  and  at  the  time  of  fuch  a£t  done,  underthe 
government  of  the  perfbns  exercifing  or  who  fhall  hereafter 
exercife  the  powers  of  government  in  France,  every  perfon  fa 
offending,  bang  thereof  lawfully  convi6led  or  attainted,  fhall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor,  and  fhall  fufFer 
pains  of  death,  and  fhall  alfo  lofe  and  forfeit  as  in  cafes  of  high 
treafbn* 

And  by  (e6lion  7th,  it  is  further  enaAed,  that  if  any  a£Uon  or 
fuit,  either  in  law  or  equity,  fhall  be  commenced  or  profecuted  for 
the  recovery  of  any  debt  or  demand,  contrary  to  the  provifions  of 
this  a£l,  it  fhall  and  may  be  lawful  for  the  Court  in  which  fuch 
a^on  or  fiiit  fhall  be  commenced,  in  term  time^  or  any  one  or 
more  of  the  judges  of  fuch  court,  out  of  term,  in  a  fummary  way 
to  difcharge  the  Defendant  or  Defendants  arrefted  on  mefhe  pro- 
cefs,  and  to  ftay  all  further  proceedings  in  fuch  aj6lion  or  fuit, 
upon  fuch  terms  as  to  fuch  Court  or  Judge  relpe£lively  fhall 
appear  neceflary  to  enforce  the  provifions  of  this  a6l.    • 

It  was  infifled  on  the  part  of  the  Defendant,  that  Am/lerdam  at 
the  time  of  the  arrefl  was  under  the  dominion  (^the  perfbns 
exercifing  the  powers  of  government  in  France,  and  that  the 
Plaintiff  being  refident  diere^  this  was  a  demand  contrary  to  the 
provifions  of  the  above  aSt. 

Per  Curiam.  Can  we  take  notice  that  Arn/ierdam  is  under  the 
dominion  of  France  ?  The  Court  will  hardly  receive  evidence  of 
the  influence  of  France  over  Holland :  a£iual  pofieffion,  as  of 
FlanderSf  might  bring  a  cafe  of  this  kind  within  the  meaning  of 
the  9&.  But  in  HaUandihete  is  a  government  deJoElo,  however 
that  government  may  be  influenced  by  Frenoh  coundls  (a)«— 
Thctre  is  no  ground  for  the  application. 

(«)  S«e  dM  ofiiiion  of  BbckAw*  J.  k  SafaA r.  rtrebt.    »Sl.9is- 

Le 
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Lf  Blanc  then  ol:je6Ud  to  the  afiidavit  on  which  the  Defends        1 797^ 
mt  was  arrefted,  be<»iile  it  did  not  ftate  any  oonne£iion  between  ■ 

Ac  deponent  and  the  parties  to  the  fuit,  Phteri 

Sed  per  Curiam.    It  is  not  neceffary  for  the  conne6lion  to      Lott/ii. 
appear  on  the  face  of  the  affidavit.      The  deponent  fwears 
polhiTdY  to  the  debt,  and  that  is  fuflScient. 

Rule  refilled. 

May  5th. 

Tenant  v.  Elliott.  ^&i'^^' 

ASSUMPSIT  for  money  had  and  received.      Verdifl  for  tlie  ^.  having  rt- 
Dl«:,.«^:a*  **'^^  money  to 

i'laintllf.  the  ufe  of  ^.  on 

The  Defendant  being  a  broker,  effe6);ed  an  infurance  for  the  an  illegal contn^l 
Haintifi^  a  i9nV//%  fubje6l,  on  goods  from  0/tendto  the  Eaft  Indies^  c,  null  not  be 
on  board  the  KoenitZy  an  Imperial  fliip.    The  fiiip  being  loft/  the  allowed  to  let  up 
nnderwriters  paid  the  amount  of  the  infurance  to  the  Defendant,  ^he  \^uJi  as  a 
who,  without  any  intimation  from  them  to  retain  the  money,  defence,  in  an 
r^ufed  to  pay  it  over  to  the  Plaintiff.  l^ '^ Unmo^tj 

Shepherd  Seijt.  now  moved  for  a  rule  to  fhew  caufo  why  the  had  and  received. 
verdiA  in  this  cafe  ihould  not  be  fet  afide  and  a  non-fuit  entered. 
By  7  Geo.  i.Jlat.  i.  c.21./.  2.  It  is  ena£ied  <<  That  all  contra6U 
^  and  agreements  whatfoever  made  or  entered  into  by  any  of  His 
*^  Mi^efty's  fulgeAs,  or  any  perfon  or  perfons  in  truft  for  them, 
^  farorupontheloanof  any  monies  by  way  of  bottomry  on  any 
^  fliip  or  fliqpe  in  the  fervioe  of  foreigners,  and  bound  or  defighed 
^  to  trade  in  the  Ea/t  Indies,  or  parts  in  the  iaid  a£l  b^re 
^  mendoned;  and  all  contrails  and  agreements  whatfoever  made 
**  by  aony  of  His  Migeft/s  fnbjeAs,  or  any  perfon  or  perfons  in 
*t  tnift  for  them,  for  the  loading  or  iuf^lying  any  fuch  ihip  or 
"  fliqps  with  a  cargo  or  lading  c^  any  fort  of  goods,  merchandize^ 
*^  treafiHe^orefieA8,orwithanyproviiions,ftore8,ornecefiarie8, 
*  fiiall  be  and  are  hereby  declared  to  be  void."  Now  the  goods 
OB  board  iheKoenitx  being  the  property  of  the  Flaindfl^  a  flibjeA 
of  Great  Britain,  and  the  Koenitz  being  a  foreign  (hip,  bring  this 
tnuila6Uon  wkhin  the  provifions  of  the  above  a6l.  In  Camden  v. 
Amdei^bn^  6  Term  Rep.  730.  it  was  detennined,  that  a  policy 
cfleAed  in  contravention  of  an  aft  of  parliament,  made  for  the 
pnrpole  of  protefting  the  menopoly  granted  to  the  Eti/l  India 
Coayiy>  was  void.  The  voyage  being  illegal,  makes  the  poli<^ 
iO^alfiib    IfllifiiltheFlaibtiffoottldiiothave&€oeededinah 

B  2  aftiim 


»797- 

Tenant 

«. 
Elliott. 
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aAion  againft  the  underwriters,  neither  can  he  recover  againft 
the  prefent  Defendant  The  Defendant  is  in  the  nature  of  a 
ftakeholder :  and  the  Plaintiff's  right  of  a£lion  being  grounded 
on  his  claim  againft  the  underwriters,  he  muft  now  ftand  pre- 
cifely  in  the  fame  iituation  as  if  he  had  immediately  fued  them. 

BuLLER  J.  Is  the  man  who  has  paid  over  money  to  another's 
ufe  to  difpute  the  legality  of  the  original  confideration  ?  Having 
once  waived  the  legality,  the  money  fliall  never  come  back  into 
his  hands  again.  Can  the  Defendant  then  in  confcience  keep  the 
money  fb  paid  ?  For  what  purpofe  fliould  he  retain  it  ?  To  whom 
is  he  to  pay  it  over,  who  is  entitled  to  it  but  the  Plaintiff? 

Eyre  Ch.  J.  The  Defendant  is  not  like  a  ftakeholder* 
Thequeftion  is,  Whether  he  who  has  received  money  to  another's 
ufe  on  an  illegal  contrail,  can  be  allowed  to  retain  it,  and  that 
not  even  at  the  defire  of  thofc  who  paid  it  to  him?  Lthink  he 
cannot 

The  Defendant  took  nothing  by  his  motion,  (a) 

(«)  yid.  SuHivaH  V.   Greaves.     Psri^     make  out   liis  ikle  without  (hewing   the 
In/.i,  but  there  the  Plaintiff  could  not     illegal contrad.  Farmers,  Rujfel^pofi^l^^k, 


An  attorney 
(hall  not  be 
allowed  hit  prt> 
vilege,  unldj  he 
(hew  that  he  hat 
pra£lt{cd  wnthio 
th«  fpace  of  a 
year. 

Q».Ifh« 
fluNild  not  alTo 
ftate  that  he  hu 
had  a  certificate 
withm  that  time? 


Dyson  v.  Birch,  One,  &c. 

Te  Blanc  Serjt  moved  for  a  rule  to  fliew  caufe  why  the 
Defendant  in  this  a6iion,  who  was  an  attorney  of  this  court, 
Ihould  not  be  difcharged  on  entering  a  conmion  appearance. 

The  Defendant's  affidavit  dated,  that  fbme  time  before  the 
arreft  he  purchafed  a  ftamp  with  a  view  to  obtain  his  certificate, 
under  the  25  Geo.  3.  c,  80.,  but  that  from  particular  circumftances 
(therein  mentioned)  he  was  prevented  from  adlually  obtaining  it 
till  after  the  arreft. 

Le  BUinc.  llie  Defendant  did  every  thing  that  lay  within  hi^ 
power,  and  was  entitled  to  his  privilege  (if  that  be  affe£ked  by  the 
a£l  at  all)  from  the  time  of  paying  for  the  ftamp.  But  in  truth 
the  privilege  of  an  attorney  does  not  depend  on  his  certificate: 
the  aSi  in  queftion  is  a  mere  regulation  of  revenue:  thofe  who 
oflfend  againft  its  provifions  are  fubje6led  to  the  penalties  which 
it  contains ;  but  there  is  no  clauie  which  makes  obedience  a  con- 
dition of  privilege. 

Eviis  Ch.  J.  An  application  was  made  to  me  out  of  court, 
which  I  rejeAed,  becaufe  it  then  appeared,  diat  the  Defendant 
had  not  praAifed  as  an  attorney  for  three  years,  but  that  when  his 

cirQum* 
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drcumftances  became  embarrafled,  he  took  out  a  certificate  to        1797* 
proteA  himfelC  ' 

BuLLER  J.     My  Lord  very  properly  rge6led  this  application.  "**" 

Iliere  is  a  rule  of  court  of  Michaelmas  Term  1654  (a),  that  an        Biecb, 
attorney  (hall  not  be  allowed  his  privilege  if  he  has  not  attended  < 
his  bofinefi  for  a  year.     The  Defendant  therefore  ihould  have 
ftated  in  his  affidavit,  that  he  had  pra^lifed  within  a  year  previous 
to  the  arrefL 

Tlie  Court  defired  that  this  circumftance  might  be  inquired 
into,  and  inferted  in  an  affidavit 

BuLLER  J.  The  Defendant  may aswell  alfb  inform  the  Court, 
whether  he  |;ias  had  a  certificate  within  the  year;  if  not,  it  will 
be  a  ftrong  prefinnption  againft  him. 

This  cafe  was  never  mentioned  again,  {b) 


\ 


(j)   Catk*s  Rules  and  Or  Jen  in  C,  B.  that  it  (hould  be  fo,  for  otherwife  many  per- 

[s>)  In  Jlvnto  ft  Uxor  V.  WeJJeU^  C.  B,  Tons  who  never  intended  to  pra^lifewouM  be 

BiLi  Ann,  JLutxvyUhe^  (the  lad  cafe  in  the  made  attomies,  in  order  to  entitle  thera- 

Apoendix,)  where  an  attorney  pleaded  his  felves  to  privilege.  But  it  was  anf^ered  hy 

fn«ilese,itwas  urged,  that  in  the  precedents  the  Court,  that  as  long  as  the  Defendant 

ai  Maf^ty  where  auomies  of  C,  B.  brought  was  an  attorney  on  record,  he  ought  to 

eabeas  corpus,    to    difcharge    themfelves  have  the  privilege  of  an  attorney,  and  that 

from  arreft  by  procefs  out  of  inferior  courts,  if  he  was  not  qualified  to  be  an  attorney, 

dmr  privilege  was  recited  to  be  dmm  alifua  the  Court  might  be  moved  for  a  rule  to 

»rrttU  im  eodem  banco  frefequantur  et  Jef en-  ilrike    him    off  the  roU.     Cont,  Bfkey, 

dot;  and  that  it  was  agreeable  to  realbn  Bryant,  in  K.  B,    y  T.X,  ftj. 


May  6th. 

Webb  v.  Thomson.  »  B0/.  i^  phil 

165. 

r[i8  was  an  a£iion  on  a  policy  of  infurance,  tried  before  s^iUnfl;  orders  are 
Eifre  Ou  J.  at  GuHdhaU,  Sittings  after  Hilary  Term.  jJIr^oTmJJ^Vrf . 

TTie  policy  was  effected  on  a  fliip  called  The  Golden  Grovcy  warranrv  to  de- 
Captain  Hodfer,  bound  from  London  to  the  Wejl  Indies,  and  r.n?dtpmS 
warranted  to  depart  with  convoy.     She  failed  from  Spitheady  drcumftancea 
the  place  of  rendezvous,  in  company  with  a  convoy  under  Sir  vJ*Ja7rom*tht 
Ht^k  Ckberry  Chrijliany  and  was  aAerwards  wrecked  on  the  genera)  ruie» 
GoA  d!  Dorfetjhire. 

At  the  trial  it  was  proved  that  the  obtain,  and  a  paflenger  on 
board,  who  was  iiippofed  to  have  feen  the  failing  orders,  were 
drowned  at  the  time  of  the  fhip  being  wrecked.  The  fecond 
mate  being  examined,  as  to  his  knowledge  reipe£ling  failing 
orders,  ftated  that  the  captain  left  the  fhip  for  the  purpo/e  ^ 
ote0t»i>ag  them  from  the  Admiral;  and  that  afterwards  on  a  fignal 
for  failing  the  captain  being  afked  in  what  manner^it  fhoukl-be 
iolwcsred,  gave  the  neceflary  dire£Uon&    But  the  teftimony  of 
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1 797.       A^  ™<^  being  ihaken  by  Admiral  OiriftiatC^  evidence,  a  verdiA 
-  was  found  for  the  Defendant. 

Webb  Adair  Seijt.  now  moved  for  a  rule  nifi  for  a  new  trial. 

T10U80  K.  T^^^  cafe  involves  twoqueftions.  Firft,  whether,  in  point  of  fa6);, 
Captain/fo^^everreceivedfailingorders;  andfecondly,whether» 
in  point  of  law,  the  a£iual  receipt  of  them  be  neceflary  to  the  per- 
formance of  awarranty  to  depart  with  convoy.  All  the  evidence  of 
which  the  nature  of  the  cafe  admitted  was  given  at  the  trial.  The 
captain,  whofe  teftimony  was  moft  neceflary  to  eftabliih  the  receipt 
of  orders,  and  the  only  other  perfon  fuppofed  to  have  feen  them, 
were  drowned.  Under  thefe  circmnftances  I  fubmi  t  that  the  Court 
will  prefiune  the  receipt  of  failing  orders.  The  point  of  law  has 
never  been  expreisly  decided.  Mr.  Juftice  BuUer  feems  to  have 
queftioned  the  neceffity  of  failing  orders  in  all  cafes  in  Hibbert  v. 
PigoUf  Park  on  In/kranceSf  p.24^'9  where  that  point  had  been 
incidentally  touched  upon  by  Lord  Mansfield.  So  in  ViSiorin  v. 
Cleeve^  2  Str.  12^0.  JLe^Ch.  Jufl.  and  the  Jury  were  both  of 
bpinioii,  that  as  the  captain  had  done  every  thing  in  his  power, 
it  was  a  departing  with  convoy,  and  that  thofe  agreements  were 
never  confined  to  the  precife  words,  and  the  Plaintiff  recovered. 
BuLLER  J.  {abfente  Eyre  Ch.  J.)  Had  not  my  Lord  mentioned 
that  the  verdi A  was  entirely  to  his  fatisfa6iion,  I  fhould  not  decide 
upon  this  application  in  the  firfl  inflance.  The  cafe  is  here 
brought  to  a  queflion  of  law.  In  point  of  law  then,  the  general 
propofition  is,  that  failing  inflru£iions  are  neceflary.  I  have  never 
decided  this  point  myfelf,  but  it  has  oflen  been  determined  at 
GuUdhaU^  I  do  not  fay  that  there  may  not  be  cafes  in  wliich  they 
may  be  difpenfed  with.  Li  Hibbert  v.  Pigou  my  expreiiion  is, 
^^  It  is  not  neceflary  to  fay  whether  failing  orders  are  eflential  or 
not ;  as  at  prefent  advifed,  I  do  not  fay  that  they  are  abfelutely 
necefllary."  And  the  cafe  of  ViSiorin  v.  Cleeve  goes  no  further. 
If  the  captain  from  any  misfortune,  from  flrefs  of  weather,  or 
other  circmnftances,  be  abfolutely  prevented  from  obtaining  his 
inflnu^ions,  ftill  it  is  a  departure  with  convoy:  but  then  he 
muft  take  the  earlieft  opportunity  to  obtain  them.  Generally 
peaking,  unlefs  failing  inflru6lions  are  obtaihed,  the  warranty 
is  not  complied  vrith:  the  obtain  cannot  anfwer  fignals;  he 
does  not  know  the  place  of  rendezvous  in  cafe  of  a  fiorm ;  he 
does  not  in  e&£t  put  himfelf  under  the  proteAion  of  the  convoy  t 
apd  th^efore  the  underwriters  are  not  benefited. 
,  The  other  Judges  concurring, 

Tb€  Plaintiff  took  nothing  by  his  motion«^ 
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\m  a  ooc<»  iafietted  in  the  laft  edition  of  under  Tail,  and  the  captain  fent  one  of  hit         |  'jq'j^ 

Peri  m  Imfmuutiy  p.34i«9  the  following  men  on  board  for  fiiiling ordera,  which  were  /"  /* 

ca&  is  mentioned ,  which  feemt  to  agree  in  rcfufed ;  but  the  Commodore  faid,  **Kt*p  m,        — 

pwdpU  with  the  abore decifion.  It  waa  ihe  ^  mmil  will  tmke  cart  •/you  ;**  and  the  fhip  Webi 

a£to€y'erd0mw.fFilmnt,ztGuildbaU,i744t  beinglollthat  night  bvltrikmg  on  the  fhere,  v« 

ii  the  time  of  Lrf>rd  Chief  Juftice  JL«r,  where  the  quefUon  waa,  if  the  Ihip  was  put  under      TaoMaon. 

liie  fiup  infured  had  departed  from  LMdoti,  convoy,  having  «•  /uiliag  •rdtrs  f  and  it 

wd  arrived  «  the  Ihvmt  22d>f«^  where  wa*  held  (he  was,  and  the  Plaintiff  had  a 

la^  Grmfiam  and  Lenmn  (the  convoy)  were  verdi6\. 


BaPTI9T£  V.  COBBOLD.  May  Sth. 

rriHE  plaintiff  in  this  a6lion  was  a  failor,  and  declared  on  a  Declaration  for 
^  GontraA  for  522. 105.  for  run-money,  againft  the  Defendant,  5^*io«*iorrun. 
being  captain  of  a  Ihip  bound  from  the  Wejl  Indies  \xi  London.  ^efiSefor 
At  the  trial,  before  Ej/re  Chief  Juftice^  at  GuildAaU,  Sittings  ^J^-Jji'^" 
after  HUary  Terni,  a  note  was  given  in  evidence^  by  which  the  ]!d^MQalftip!lh- 
Defisndant  ainreed  to  aUow  the  Plaintiff  the  above  fum;  tosfiher  «wn«nritten  after 

...jr  VII  <»«  ,  ngnature  of  the 

mthapint  of  rum  per  day;  the  latter  part  of  the  agreement,  how-  note,  for  a  pint 
ever,  aj^ieared  to  have  been  added  to  the  note  after  fignature.  !^*?!|f^  *'*^* 
VerdiA  for  the  Plaintiff  nance. 

CdettU  Serjt  now  moved  for  a  rule  nifi,  to  enter  a  nonfuit 
He  relied  on  a  variance  between  the  declaration  and  the  evi- 
dence; the  former  deforibing  a  contrail  for  52/.  105.  only,  and 
the  latter  proving  the  additional  ftipulation  for  a  pint  of  rum  j)er 
day.  He  contended  that  the  contrail,  being  entire,  could  not 
be  foparated;  he  dted  Sands  and  T(i/h  v.  Ledger,  Ld^Rca^.  793^ 
tnd  Briftaa^  T.  Wright,  DougU  640.,  and  faid  that  this  cafe  fell 
within  die  principle  of  a  variety  of  others. 

BuiXER  J.  Tlie  agreement  given  in  evidence  correfponded 
with  the  declaration,  as  &r  as  the  declaration  went.  Tlie  cafe 
in  Lord  Baymond  turned  upon  the  defcription  of  a  written 
agreemoit,  wiiich,  if  defcribcd  at  all,  muft  tally  with  the  defcrip- 
tion; here  no  written  agreement  was  deferibed.  It  is  true  that 
the  agreement  given  in  evidence  contained  fomething  more  than 
was  ftated  in  the  declaration,  but  not  material  to  it. 

Etre  Ch.  J.  At  the  trial,  I  was  inclined  to  confider  the  latter 
promife  as  no  part  of  the  agreement;  it  was  totally  different 
from  the  main  body,  which  was  fo  executory,  that  nothing  was 
to  arile  upon  it  till  the  voyage  was  complete ;  whereas  this  part 
was  to  be  put  in  force  from  day  to  day,  and  determined  before  this 
eaufe  of  aAion  arofe.    Befides,  the  addition  was  made  after  (ig- 
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^-g..,       nature,  and  ieemed  to  be  inferted  merely  to  afcertain  what 
quantity  of  rum  fliould  be  diftributed  to  the  crew. 


Bapi  18 1 E  The  D^endant  took  nothing  by  his  motion. 

COBBOLD. 
Alay  9th. 

3  £o/.  tsr  PulU 

»»!•         ,  Dfi  Gaiixon  v.  Victorie  Harel  L*Aigle. 

A  French-u'omamy   QfHEPHERD  Serit,  haviuff  obtaiucd  a  rule  to  fliew  caufe,  why  on 

and  hf  r  hulband,    i3,^^,''.,.°p>.  .  ^        J 

come  ovrr  to  the  Detendant  m  this  action  entermg  a  common  appearance, 

T?'h*1b  d  ^^  bail-bond  fhould  not  be  let  afidc,  and  all  fiuther  proceed- 
givcsherapower  ings  againft  the  iheriff  of  Middlefex  be  flayed,  it  came  on  this 

tranfjct  bis  bun-       *•' 

iiefs,  and  poc8  to  In  November.!  792,  tlie  Plaintiff  M.  De  Gaillon^  a  M.  VAigle 
^'**habtt8  with  ®^^  ^^^  Defendant  Madame  UAigle  his  wife,  came  over  together 
another  man,  and  Bs  emgcQxiU  froixi  Fraiice  to  Ef^land,  In«/2/^i795,  M*L*Aigle 
^wMwkh^t  ^^  England  for  Hamburgh^  and  then  gave  a  power  of  attor- 
pia'mtiff;  by         ucy  to  the  Defendant  to  manage  his  aflairs. ,  In  purfuance 

rJfu!d.^Under  ^^  ^^^^^  ^®  ^'^w  «^^  accepted  bills  for  him.     Since  the  huf- 

thefe  circum-  band's  refidence  in  Hamburgh^  he  had  airried  on  buiinefs  wuth 

Court  wUi*  not  ^^  houfe  ofVubots  and  ion  in  London,  and  the  Defendant  had  co- 

difcharge.her  en  habited  With  another peifon  of  the  name  of  Motitelun,  who  called 

a  common  ap.  hj^fclf  Piccardv,  by  whom  (he  had  a  child,  and  with  whom  fhe 

pearancc,  on  *J^     j  ... 

the  ground  of  her  had  been  carrying  on  trade.  In  June  1 796,  the  PlainLifF  wrote 
though  thc*^"  the  following  letter  to  the  Defendant :  ''  Will  you,  or  can  you 
Plaintiff  appear  «  procure  me  merchandize  for  700/.  as  fbon  as  pollible;  I  will 
quaimed  wiUiir  "  ^"^  7^"  immediately  300/.  on  account,  and  I  will  fend  your 

^^  hufband  goods  to  the  amount  of  600/.  to  Hamburgh;  and  in 
*'  return  he  will  fend  me  French  goods  to  that  amount,  fucli  as 
*^  brandy,  hoUands,  or  what  he  may  diink  moft  advantageous 
"  to  me."  Soon  after  tliis  the  Plaintiff  depoii ted  300/.  in  the 
hands  of  the  Defendant,  for  which  flie  gave  him  a  receipt  in  her 
&a>n  name.  The  Plaintiff  having  obtained  no  goods,  prefled  the 
Defendant  to  repay  the  3  00/.  which  he  had  advanced,  upon  which 
the  following  an*angement  took  place.  The  Defaidant  gave  the 
PLiintiff  100/.  in  goods,  and  four  bills  on  her  hufband,  for  50/. 
each;  the  bills  were  in  form  as  follows: 

**  One  month  after  date,  pleaie  to  pay  to  the  order  of  M.  De 
*^  Gaillon^  50/.  ft^rling,  value  received* 

(Signed)  «  Wife  Harel  L'Aigle,  by  virtue 

"  of  power  of  attorney." 

M.  L'Jigle 


\ 
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M.  UAigle  accepted  the  bills,  but  on  their  becoming  due  re- 
fiifed  to  pay;  on  which  they  were  returned  to  England  pro- 
tefled^  and  the  Defendant  was  arrefted  for  the  fum  of  1 80/.,  being 
the  balance  due  to  the  Plaintiff  on  the  whole  tranfa^lion. 

The  Defendant  ftated  in  an  affidavit  the  PlaintifPs  knowledge 
of  her  coverture  at  the  time  of  her  coming  over  to  England:  the 
Plaintiff^  on  the  contrary,  denied  in  his  affidavit  any  intimate  ac- 
quaintance with  M.  HAigley  and  declared  that  he  had  rcafon  to 
luppofe  from  the  Defendant's  condu6l  in  England^  that  in  faA 
ihe  was  not  married  to  him. 

Le  Blanc  Seijt.  fhewed  caufe.  Where  it  has  been  known  for 
certain  that  the  Defendant  was  a  married  woman,  the  Courts  have 
difcharged  her(tf);  but  where  it  has  been  doubtful, or coUufion  has 
appealned,  they  have  put  her  to  her  plea  of  coverture,  and  let  the 
queflion  be  tried ;  and  this  I  apprehend  they  will  do,  where  the 
money  is  advanced  to  her  on  her  own  account.  Slie  has  not 
ftated  in  her  affidavit  that  her  hufband  is  likely  at  prefcnt,  or  ever, 
to  return  to  England.  The  letter  of  attorney  from  'i/L.  UAigle 
was  only  colourable.  - 

Sik^pA^rt/ Serjt.  hi  reply.    Had  this  been  a  feparate  trade  by  the 
Defendant)  I  could  not  have  argued  the  queftion.    TIic  Plaintiff's 
iffidavit  confifls  of  iiiferences  only,  which  are  contradi£ted  by  his 
own  aAs,  and  letter.     He  cannot  fay  that  he  did  not  fuppofe  the 
Defendant  married,  as  his  own  expreffion  in  the  letter  <^  I  will  fend 
-  to  your  kufband'*  would  refute  that  afiertion.     He  therefore 
(kralt  with  her  rather  as  an  agent  than  as  a  feparate  trader.    The 
Defendant  did  not  draw  the  bills  as  a  feme  folc,  but  figncd  them 
•^  Wife  H.  VAigley^  and  the  Plaintiff  received  tlieni,  and  never 
brought  this  a^lion  till  the  bills  were  returned  protefled  from 
Hamf/urgh.     If  the  party  has  pafTed  herfelf  upon  the  world  as  a 
fin^c  woman,  the  Court  will  give  her  no  relief;  but  if  fhe  was 
known  to  be  married,  it  is  othcrwife.     Pearfon  v.  \Meadon^  2BI. 
Rftp.  903.     So  in  tVatns  v.  Smiffij  6  TemiRep.  452.  the  Court 
faid,  '^  Though  when  a  married  woman  impofcs  on  a  trader,  and 
**  contra£ls  on  her  own  credit,  we  will  not  relieve  her  in  a  fum- 
"  mary  way;  yet  where  it  has  clearly  appeared  that  the  Dcfend- 
^  ant  was  a  feme  covert,  and  there  has  been  no  contrariety  of 
"  evidence  about  that  ta£l,  the  Court  has  difclmrged  her  out  of 
**  caflody  on  filing  common  bail."     Here  the  Plaintifi'  knew  that 
ihe  was  married,  and  employed  her  to  tranfa6l  bufincfs  with  her 
hufband.     Therefore  it  is  her  huf band's,  and  not  her  debt. 


1797- 

DbGaillon 

VlCTOllB 

Haicl 

L'AlOLB. 


tfi)  Fsrtrufier,  Ckrh,  5  TermRtp,  194. 


Etile 
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Dl  GAlLLQft 
VlCTOKXK 

Harbl 
L*Aiox.t« 


£yr£  Ch.  J.  In  my  apprehenfion  you  miftake  the  evidence* 
The  letter  contains  two  (liftin6l  trania^lions.  In  the  firft  part,  the 
Plaintiff  (lefires  the  Defendant  to  fupply  him  with  goods  to  the 
amount  of  700/.,  for  which  he  promifes  to  advance  300^  imme- 
di^tely ;  and  this  has  no  conne6iion  with  the  hufband.  Then  in 
the  fecond  part,  he  ftates  his  intention  offending  goods  to  the  huf^ 
band  at  Hamburgh^  for  which  he  expefts  an  adequate  return. 
The  Plaintiff  obtained  100/.  from  the  Defendant  in  goods,  and 
bills  for  200/.,  making  in  the  whole  300/.;  the  fum  in  which  fhe, 
as  a6ling  for  herfelJ^  was  indebted  to  him.  To  whom  then  was 
the  Plaintiff  creditor?  He  was  creditor  to  the  hufband  in  one  cafc^ 
for  606L  which  he  had  fent  to  Hamburgh^  and  for  which  the  huf- 
band was  to  return  600/.,  and  as  I  underftand,  he  did  fb.  To  the 
wife,  the  Plaintiff  had  advanced  300/.,  and  not  receiving  the  goods 
which  he  had  defired,  to  the  amount  of  700/.,  required  fecurity. 
She  gave  him  100/.,  and  bills ;  and  on  the  bills  being  protefted^ 
he  arretted  her.  This  laft  tranfa£lion  was  with  her,  not  with  the 
hufband;  the  Plaintiff  having  advanced  the  money  on  that  trade 
which  fhe  was  carrying  on  in  England.  I  cannot  but  coniider 
that  thefe  parties  came  from  France,  where  it  is  not  unufual  for 
the  wife  to  deal  feparately  from  the  hufband.  In  this  cafe  the 
hufband  refided  at  Hamburgh,  fhe  lived  with  another  man,  and  he 
made  no  obje£lion.  She  mufl  therefore  be  reQx)nfibIe  for  her 
own  trading,  and  fhould  not  be  allowed  to  fhelter  herfelf  under 
the  name  of  her  hufband,  who  is  in  a  foreign  country. 

BuLLER  J.  We  are  not  called  upon  to  decide  whether  the 
Defendant  be  married  or  not.  It  may  happen  that  her  coverture 
may  be  a  good  defence.  Thefe  cafes  affi}rd  no  general  rule.  They 
turn  on  nice  circumflances. .  If  the  300/.  had  been  advanced  on 
the  hufband's  account,  I  fliould  have  wifhed  the  Court  to  inter- 
pofe;  but  fhe  took  it  for  her  own  ufe.  The  hufband  had  no  con- 
ne6lion  with  her  trading.  The  obfervation  of  my  Lord,  that  thefe 
parties  are  French,  is  very  material.  In  France  married  women 
have  many  rights,  which  are  allowed  to  none  but  fingle  women  in 
this  country.  If  fhe  received  the  300/.  on  her  own  account,  fhe 
is  entitled  to  no  favour.  A  difcharge  is  a  fiivour ;  and  the  queflion 
now  is,  Whether  we  are  to  grant  a  fiivour  or  not  ?  If  fhe  can 
prove  a  marriage  at  the  trial,  it  may  be  a  defence  at  law.  Let  her 
put  her  coverture  on  the  record. 

Heath  J.  The  Plaintiff  took  the  bills  from  the  Defendant, 
drawn  by  procuration,    as  the  only  fecurity  which  he  could 

obtain 
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oblain  fiir  his  ddbt.    But  the  money  was  originally  advanced  to  1797* 

ber  as  a  feme  fide.  

RookeJ.   On  the  opening  of  this  queftion  I  wiihed  for  further  ^■^'^■llon 

oiicaffioiiy  but  on  diftuffion  am  entirely  iatisfied.    Let  her  plead  Victokib 
her  coFertureu 


la  PriicheH  ftti  ism  v.  Rmcbad  Crrft^ 
t  H.  JU.  x8.  wliere  a  rule  for  diTcfaargins  a 
iaat  eovetty  vho  refided  apart  from  her 
hsf^nd,was  made  4bioltite,  GMiA/Lfeemed 
a  diijpprore  of  the  fttmroary  proceediiis 
kj  aocioo,  and  of  takiof  the  £i6t  of  cover* 
rTefrom  the  Defeodant*s  affidavit.  He 
■cncianed  the  cafe  of  Mtl  i7«i^/M,  a  Af. 
1079^  vhere  the  Court  were  aotitusfied 


Rule  difcharged* 


with  an  affidavit,  but  put  her  to  plead  her 
coverture;  and  he  fatd  he  had  always  uo- 
derftood  that  fuch  waa  the  courfe  boch  in 
A:.j9.  and  C.B, 

P,  Molt  J,  a  married  woman  u  to  be  Hf" 
charged  upon  Common  Bail  of  cooiie;  but 
if  it  be  doubtful  whether  (he  be  married  or 
not,  ihe  (hall  be  held  to  Special  Bail,  if  the 
caufe  require  Special  BaiL  7  JMW.  xa 


Haul 

I^'AlGLB. 


Keat  and  Another,  Affignees  of  Tayloe  a  Bankrupt,    ^9^^  M*y 

V.  RiGO.  %B»f,\sf 

FulL  30. 

qHEFBJBJUD  Serjt.  on  a  former  day  obtained  a  rule  to  fliew  cauie  TheCourt 
^   why  the  defendant  m  this  cafe  ihould  not  be  at  liberty  to  T'"  ""^  '^"^'' 

/•  /I-  1  /•  1  ^  i^        leave  to  enter  a 

enter  a  luggeftion  on  record,  puruiant  to  the  22  G.  2.  0.47^  of  his  oiggeftion  under 
bang  an  inhaUtant  and  r^ant  within  the  pariih  of  St.Mafy^  ^^^  ^^n  the 
Lambethj  and  liable  to  be  fiunmoned  for  the  debt  for  which  this  gmundthar  a 
adiimwashroughtbeforetheCourtofRequdlsfortheTownand  ,^j;""/hM^^" 
Bchym:^  of  Soutkwark  in  the  County  ofSuny^  and  that  the  da^-  authority  to 
mages  recovered  in  this  aAion  did  not  amount  to  the  fum  of  405. ;  ^^^ank  rvm^^^ 
and  why  the  Plaintiffi  ihould  not  loie  their  cofts  in  this  action,  and 
p^  to  the  Defendant  his  cofts  in  this  a^Uon,  and  alio  of  this  ap- 
nlicaticMi* 

The  Flaintiffi  declared  as  affignees  for  tailors'  work  done  by  the 
hanknipt,  and  the  caufe  was  tried  before  Mooke  J.  at  the  fitdngs 
at  GutUiatt  alter  hAHilofy  Term.  The  original  demand  (which 
had  never  been  obje&ed  to  till  the  a£Uon  was  broii^t)  was  2/.  is.; 
bat  the  jury  found  a  verdi6t  for  iL  16s.  only. 

Adair  SexjL  now  ihewed  caufe.  My  obje£Uon  is  fingly  this,* 
diat  tl^  Court  of  Reqoefts  has  no  authority  to  try  a  qudlion  of 
bankruptcy.  There  is  no  decifion,  I  bdieve^  upon  the  point;  I 
■nft  tfaerdfore  fiibmit  it  to  the  Court  on  the  nature  and  reafon  of 
the  cafe.  The  words  of  the  ftatute  which  gives  the  jurifili6lion  are 
cntioas;  they  are  <^  touching  fuch  debts.''  The  intricacy  attend* 
Big  qoeftiona  of  banknqitcy  is  well  known,  and  how  unfit  the 
erefted  by  this  and  fimilar  ftatutes  are  to  try  th^n.    It 

would 
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1 797.        would  be  dangerous  to  thofe  commercial  cities  in  which  courts  of 

this  nature  are  eftabliflied,  if  it  were  in  the  power  of  every  one 

^^y        to  draw  queftions  of  bankruptcy  before  fuch  tribunals,  by  laying 

Rioo.        the  damages  under  40s.     I  contend  therefore  that  the  words  of 

the  ftatutc  do  not  bind  the  Court  to  an  inconvenient  conftnic* 

don,  and  that  the  iilencc  of  an  a6l  ihould  not  (as  is  fometimes 

the  cafe)  be  carried  too  far. 

Sheplierd  contra.  The  Plaintiffs  in  this  cafe  are  perfbnal  repre- 
fentatives ;  now  though  an  executor  Defendant  cannot  be  fued  in 
thefe  courts,  Aitaoay  v.  Burrows^  Doug.  263.  yet  a  Plaintiff  admi- 
nillrator  is  bound  to  fue  in  them,  Wa/ey.  Wifburd^  Doug.  246.  In 
the  Court  of  Confcience  a£l  for  Middlefeacy  23  G.  2.  c.  33.^^19. 
if  the  damages  are  le&  than  405.  the  Plaintiff  can  have  no  cofts, 
unlefs  the  judge  certify  that  the  bankruptcy,  or  title  to  the  firee- 
hold,  came  principally  in  queftion ;  the  Legiilature  therefore  con- 
fiders  bankruptcy  within  the  cognizance  of  thefe  courts,  and 
unlefs  excepted  by  the  flatute  eflabUfhing  the  court  in  queftion,  it 
fiills  of  courfe  within  its  jurifdiAion. 

Eyre  Ch.  J.  It  might  have  been  prudent  in  the  Legiflature  to 
have  made  the  exception  contended  for.  But  if  a  general  juri£- 
didUon  be  given,  the  trial  of  bankruptcy  is  incidental  to  it  The 
Plaintiff  muft  make  out  his  claim  before  thefe  tribunals,  however 
that  claim  may  be  conftituted ;  though  bankruptcy,  or  any  other 
queftion,  fhould  happen  to  be  conne£led  with  it  Many  intri- 
cate points  may  be  incidental  to  a  defence,  in  which  cafe  thefe 
courts  mufl  do  as  well  as  they  can:  the  prefent  objection  is  only 
quarrelling  with  the  jurifUi6lion  of  the  court 

The  words  *'  touching  the  debts"  are  very  extenfive.  The 
jurifdiflion  is  general,  and  it  is  incumbeitt  on  the  Plaintiff  to  fhew 
an  exception.  My  brother  Adair  complains  of  the  filence  of  an 
a6i  being  carried  too  far,  but  here  he  wants  to  infert  an  excep- 
tion not  warranted  by  the  aA  itfelf :  diat  is  making  the  a6l 
ipeak.  The  cafe  is  not  of  that  importance  which  has  been  flated : 
queftions  of  bankruptcy  feldom  lie  in  fo  narrow  a  compafs  as 
405. ;  nor  are  they  in  general  very  intricate.  It  would  be  cruel 
to  make  fuch  fmall  debts  as  arife  on  bakers'  bills,  and  milk  fcores, 
the  fiitgefts  of  litigation  in  the  iuperior  courts,  becaufe  a  queftion 
of  bankruptcy  is  involved. 

BuLLEB  J.  feemed  to  tl^nk  that  there  were  authorities  on  the 
fubje6i,  and  wifhed  them  to  be  looked  into.  He  faid  that  if  an 
aAion  would  notliein  thefe  courts  foradebt  arifing  in  confequence 
of  a  judgment  of  a  court  of  law,  perhiqps  it  might  not  for  a  debt 

arifing; 
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•rifing  in  coniequenoe  of  the  decifion  of  the  commiiBoners  of       1797* 
biDknj|)t9  who  have  an  equitable  juriiSi&ion.  ■ 

Leave  was  given  to  enter  the  fuggeflion,  unlefs  any  authorities        ^'^^ 
iiouhl  be  produced*  Ri«o^ 

On  the  ipth^  Adair  again  mentioned  the  cafe  of  Ailway  v. 
as  ccNAtaining  a  principle  which  would  iupport  his  argiH 
There  Lord  Mansfield  held,  that  idthough  there  were  no  1 
cxpre&  exception,  yet  if  one  were  impUed  firom  the  nature  and 
zeafini  of  the  thing,  it  was  fuffident.  If  that  were  fb,  the  inftance 
dted  of  aAs  containing  exprefs  exceptions  fumiihed  an  argument 
to  pnyve  that  fuch  a  jurifdi6lion  was  againfl;  the  reaibn  of  the 
dung.  Taking  all  the  a&s  together  they  appeared  to  form  one 
code  ofl^iillation,  and  queftions  of  bankruptcy  being  excepted  by 
23 Geo.  2.  r.  33.^^19.  they  were  excepted  in  all. 

RooKE  J.  La  thalaA,  bankruptcy  is  not  excepted,  unleis  the 
j«%e  certify  that  it  came  principally  in  queftion,  and  no  certi- 
ficate could  be  expe£led  in  the  prefent  cafe. 

EvRE  Ch.  X  Even  under  that  sSt  the  local  courts  have 
jorifiliAimi  over  the  excepted  matters,  if  the  parties  think  proper 
tA  vpfiij  to  them,  but  if  they  apply  to  the  fuperior  courts,  they 
AaU  be  proteAed;  provided  a  certificate  be  made^  that  thofe 
matters  came  principally  in  queftion;  for  the  objeA  is  not  to 
irithdraw  any  juriiili^on  fhmi  the  local  courts.  It  would  be 
flmch  bettor  that  debts  under  40s.  Ihould  be  given  up,  than  that 
they  fluKild  be  Ihed  for  in  the  fuperior  courts. 

Leave  given  to  enter  the  fuggeftion. 


In  the  Exchequer  Chamber.  .^^  ^^^ 

KiABT  and  Another  t;.  Sadgrove,  in  Error.     -    4S3. 

S»  C»  3  Anftr* 

EjEtROR  fimn  the  Court  of  Kif^s  Bench.   Hie  declaration  there  if  the  i«d  of 
'  was  in  trefpafi,  for  cutting  down  the  trees  of  the  PlaintiflF  |J^"^^^* 
bdow^  growing  in  the  parilh  of  South  Moreton  in  the  county  of  mon,  a  common- 
Berks.  I^ea:  iW  the  trees  grew  in  a  certain  common  field  in  the  ^^^^"J[^^ 
fiod  parifb,  and  that  one  F.IL  was  feifed  in  his  demefhe  as  of 
fee^  in  A  certain  farm  in  the  faid  pariih,  and  prefcribed  for  a 
oQBHOMin  of  pafture  for  his  flieep,  levant  and  couchant,  throughout 
the  fiad  ccHiimon  field,  in'refoeA  of  iuch  eftate  for  himfel^ 

hit 
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1797.       his  tenants,  S^.  every  year  when  the  common  field  ihould  be 
'  fbwn  with  com,  from  the  catting  down  and  canying  away  the 

"^  fame,  until  the  ftid  common  field  fliould  be  re-ibwn  with  com. 
Saoorovk.  It  then  ftated  a  demife  of  the  fidd  eftate  from  F.K,  to  Kirby 
the  Defendant  'below,  in  right  (^  which  he  entered  upon  the 
fiune,  and  becaufe  the  (aid  trees  at  the  time  when,  Sfc.  had 
been  wrongfully  planted,  and  were  wroi^[fiilly  growing  upon 
the  faid  common  field,  incumbering  the  fiune,  and  damaging, 
4t:.  {6  that  Kirby,  the  Defendant  below,  could  not  without 
cutting  down  the  fiune,  enjoy  his  common  of  paflure  injb  ample 
and  beneficial  a  manner  as  he  oikerm/e  might  and  ought  to  have 
dones  he  in  his  own  right,  and  the  odier  Defendant  below,  as  his 
fenrant,  and  by  his  command,  cut  down  the  faid  trees,  4*^  Re- 
plication: That  the  faid  common  field  whereon  the  trees  were 
growing,  was  parcel  of  the  contiguous  manors  of  Sandeville  and 
Bray  in  the  county  of  Berks,  and  of  the  wafles  thereof,  and  that 
the  Plaintifi*  below  was  Lord  of  the  manors,  and  that  he  planted 
the  faid  trees,  4^.  To  which  there  i^^as  a  general  demurrer  and 
joinder:  and  judgment  fi)r  the  Plaintiff  below.  For  the  former 
arguments  in  this  cafe  fee  6  Terih.Rep./^Z'^m 

Shepherd  Serjeant  for  the  Plaintiff  in  error.  The  replication 
does  not  deny  the  all^ation  that  the  trees  were  an  interruption  to 
the  ^oyment  of  the  commoner's  right,  in  as  ample  a  manner  as 
he  was  entitled  toexercifeit;  and  is  bad  becaufe  itdoesnotflate 
that  the  lord  left  a  flifficiency  of  common,  which  cpieflion  ought 
to  have  been  put'in  ifToe  and  tried.  I  mean  to  contend,  that  when 
the  lord  does  an  a£i  by  which  the  right  of  the  commoner  is  not 
totally  deftroyed  but  only  plurdally  interrupted,  he  may  equally 
take  his  remedy  by  abating  the  nuifance,  and  is  not  confined  to  his 
a6Uon  for  damages,  as  argued  on  the  other  fide.  A  right  to  com- 
mon without  a  fufficienqr  would  be  a  nugatory  right.  The  Statute 
^  Merton,  20  Hen.  2-  c.  4.  Statute  of  Weflmitifter  2.  I'^Ed.i. 
C.46.  and  2  4r4Ed.6.  0.3.  dtablifh  three  rights;  ingrefs,  egrefs, 
and  flifficiency  of^xunmon  when  on  the  common;  and  thefe  are 
defcribed  as  three  things  which  the  Imtl  fhall  not  infiringe.  The 
words  of  the  iSSto/n^£^Jl&rfoit  are,  *^  Whenever  fudi  feoffi*es  do 
*^  bring  an  affize  of  novel  difieifin  fin:  their  eommo^  of  paftore, 
^<  and  it  is  acknowl^ed  before  the  joftioes  Aat  they  have  as  muck 
^  paflure  as  iiifficeth  to  thdr  tenosientB,  and  that  diey  have  firee 
<*  ^prefs  and  rqprefs  finom  their  toiemeiit  unto  the  pafture^  then  let 
<(  them  be  contented  therewith.''    Suffidraiy  of  ccHnmon  is  the 

diftii^6Uo« 


KiRBT 
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dEftinAioii  of  tbe  other  fide  admits  that  the  commoner  has  a  right        1 797. 

tDsfl^byhisown  aA  ingreis  andegrefs,  butnottheaAualen- 

joyment  cdTa  fiiffidency  of  common.    For  it  is  allowed  that  if  the 

kxd  plant  a  hedge,  or  build  a  wall,  ib  as  totally  to  exclude  a  com-     8a  DoaoirB. 

mouer  from  the  cxerdfe  of  his  right,  he  may  abate  thenuifance. 

The  reafim  is  given  by  Lord  Mansfield  in  Cooper  v.  Mar/hall^ 

BioT.  265.    ^  Becaufe  every  fuch  obftru3ion  is  dire£Uy  contrary 

^to  the  terms  of  the  grant;  ahedge,  a  gate,  or  a  wall  to  keep  the 

^  aHnmoner's  cattle  out,  is  inconiiftent  with  thegrant  which  gives 

^  them  a  right  to  come  in."    On  the  fame  principle.  I  contend^ 

that  when  the  lord  ere6ts  any  thing,  whether  hedge,  gate,  houfe, 

or  tree,  which  deftroys  either  o(  the  commoner's  three  rights,  he 

may  abate  it.     In  every  other  cafe  of  nuifancc,  whether  totally  or 

partiaUy  deftrojong  the  parties'right,  he  may  abate,  as  in  5  Cb.  I  o  1 .6. 

Pamddodf^  cafe,  900.55.  BaUeri%  cafe;  and  this  is  a  general 

propofiticm,  relating  not  only  to  property  in  pofleffion,  but  to 

rights.     As  in  the  cafe  of  a  water-mill,  the  owner  of  the  mill 

having  a  ri^t  to  die  water  of  a  water-courfe,  may,  if  the  water  be 

ftcpped  in  another^s  lands,  enter  thofe  lands  and  remove  the  dam. 

So  tfa  way  be  ft<q)ped,  he  who  has  the  right  of  way  may  abate 

the  ftoppage,  whether  it  be  total  or  partial  (J^^Ch.  J.  feid  there 

was  a  diftinAion  taken  in  Vitz.  N.B.  jp.  183.  in  the  note.   <<  If 

^  a  way  be^fb  finpped,  that  the  party  can  jm^s  but  narrowly,  an 

«  a&ion  on  the  cafe  lies;  but  if  it  be  wholly  flopped,  an  affize^ 

^  14  ££4.  31.")    A  diftinAion  has  been  attempted  between  an 

aft  illegal  in  itfelf  and  an  exceis;  but  this  would  make  treQ)afi 

ahnoft  eflential  to  conftitute  a  nuifence,  which  it  is  not;  the  term 

nffHVM»i>  IS  not  applicable  to  the  mode  of  doing  the  thing,  but  to 

die  thing  done^  and  to  its  efieft  an  another.    If  the  lights  of  a 

honfebeobftrufted,  £0  thatthepofleflbr  ispreventedfrom  enjoying 

mi!aaaaiiQiJ^iiiod(^hemayabatewhatcaufe8theobftruftion^  See 

Sir  WUUam  Jones  222. ;  thus  in  Rex  v.  PappineaUj   i  Str.  688.« 

wloch  was  an  indi£imeit  for  a  nuifence.  Lord  Bxxymond  faid, 

«  Bcgolarly  the  judgment  ought  to  be  to  abate  fb  much  of  the 

^  thing  as  makes  it  a  nuifanoe;  if  a  houfe  be  built  too  high,  lb 

^  nmchofit  as  is  too  high  Ihallonty  be  abated."  In  PenruddoeJf% 

eafe  the  nuifimce  was  clearly  ohly  partial,  and  it  was  held  that  the 

party  mi^it  abate.    Ifthere  can  be  no  abatement  in  this  cafe,  the 

Igfd  may  hic1<^  ahnoft  aU  the  conmum,  not  perhaps  leaving 

cnot^fer  an  hundred  flieep,  or  even  for  one,  orhemi^tbuilda 

town  on  the  common,  and  yet  there  could  be  no  abatement    In 

JBh)uJBr.<i^(%imR(»»PA9.  ttisiiiidi  ^  Where  I  have  common 
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^  in  another's  land,  and  the  owner  makes  a  hedge  on  the  land 
^  where  the  common  is,  I  may  break  down  the  whole  hedge ; 

*  but  if  he  indoles  the  whole  land  in  which  the  common  is,  by 
^  making  a  hedge  on  other  land  which  furromids  the  land  in 
<  which  the  common  is,  I  may  ruft  break  down  the  whole  hedge, 

^  but  only  part,  fo  as  to  have  a  way  to  the  land  where  the  com- 

*  mon  IS,  and  this  is  the  diverfity/'     So  Co.  2  InjL  />.  88.     "If 

*  the  lord  doth  inclofe  any  part,  and  leave  not  fuiBScient  com*- 

*  mon  in  the  refidue,  the  commoner  may  break  down  the  whole 
^  inclofure,  becaufe  it  ftandeth  on  the  ground  which  b  his 

common."  See  alfo  29  Ed.  3.  6.  Now  this  proves  that  the 
commoner  may  abate  a  nuiiance  on  the  common,  as  well  as  one 
obftru£ling  his  way  to  the  common,  only  confining  his  abate- 
ment to  the  extent  of  his  injury.  The  fa^s  of  this  cafe  do  not 
vary  the  principle.  Upon  the  record  it  mufl  (land  confefled 
that  the  lord  infringes  the  right  of  common  tarn  amplo  tnodo. 
He  does  not  fay,  I  did  this  a6l  as  lord,  and  left  a  fufficiehcy, 
which  he  ought  to  do,  for  otherwife  he  does  not  fliew,  that  he 
has  planted  l^ally.  In  Mqfon  v.  Cafar^  2  Mo(L66.9  the  com- 
moner did  not  ftate  that  he  was  deprived  of  his  enjoyment  al- 
icgether^  but  only  in  ed  parte  where  the  hedges  ftood,  and  lb  jus- 
tified pulling  them  down;  and  the  iffiie  was,  whether  he  could 
enjoy  iam  amplo  modOf  &c  and  judgment  was  ffven  for  the  com<> 
mcmer.  This  warrants  my  argument;  for  it  is  the  lame  thing 
whether  a  hedge  or  a  tree  be  planted  on  the  common.  {BuUer  J. 
Are  you  aware  that  Mafon  y.  Ccefar  was  decided  on  the  point 
that  the  hedge  was  no  part  of  the  Ibil.)  Meddling  with  the  Ibil 
or  not  does  not  decide  the  queftion ;  if  it  did,  it  would  equally 
apply  where  the  obftru£lion  was  total  as  where  it  was  partial. 
For  in  both  cales  the  lord  is  equally  entitled  to  the  Ibil,  and  in 
the  latter  the  commoner's  right  to  abate  has  been  acknowledged. 
As  in  29  Ed,  3.  6.  where  the  defendants  juftified  cutting  down 
trees,  becaule  they  were  planted  in  a  hedge  which  deprived  them 
of  ingrels  to  the  common.  It  is  true  that  there  are  leveralcales(i») 
to  Ihew  that  a  commoner  has  no  jright  to  deftroy  the  beafts  or 
coney-burrows  of  the  lord,  though  they  do  not  leave  him  a  fuf* 
fidency  of  ccHnmon;  and  the  reafi>nwhy  abatement  is  nqt  therp 
allowed,  is  becaufe  the  beafts  and  conies  are  only  in  the  nature  of 
afur^  A  free  warren  is  compatible  with  a  right  of  cam. 
mon:  but  the  right  exerciled  here  is  incompatible.     Aneredlion 


{ci)C§fe  yiMMrJbaU^ ^^iif^Si,  Ct^  V.  Marfialli  Bftrr,  2^9.  and  the  cafes  there  clt^. 

by 
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by  the  lord  is  no  enjoyment  of  the  common  qua  common,  but  is        ^  797* 
rather  a  fubftra£lion  of  the  common  itfelf.     In  tlie  cale  of  free      ■  ■ 
rarren  the  commoner  may  not  redrefs  himfolf;  for  though  his        ^!^"^ 
right  and  that  of  tlie  lord  are  not  of  the  fame  nature,  the  modes  of    Sadg»ov«« 
enjoyment  are.   A  fiu'charge  is  not  a  continuctl  nuifanco,  but  an 
erection  is :  to  confine  tlic  party  therefore  to  an  a^lion,  would  be 
to  give  him  a  perpetual  right  of  aJtion.     Suppofe  the  commoner 
were  to  bring  an  aifize  of  nuifanco,  he  would  then  have  a  right  to 
abate  after  recovery :  then  why  fliould  he  not  as  well  abate  betbre  ? 
for  the  reiiibn  for  abatement  given  in  the  books  is  to  prevent  a 
molMicity  of  aftions.     There  is  no  dillindion  in  principle, 
between  dcjlr eying  the  enjojuicnt  of  a  right  and  prevent In^ , the 
enjoyment  Uim  amplo  modo.     There  are  cafes  where  total  and 
partial  obftruAions  of  rights  have  been  conildered  as  equally 
abatcable ;  and  I  have  found  none  the  otlier  way  but  thofc  re- 
btin^  to  free  warren. 

IVilliaws  Serjt.  for  the  Defendant  was  flopped  by  tlie  Court. 

EvRE  Ch.  J.  This  cafe  is  governed  by  that  of  Cooper  v. 
Mar/kail  unlefs  a  good  diftinclion  can  be  itated  between  them. 
A  tree  is  not  an  ereftion  on  the  foil;  it  is  the  very  fruit  and  pro- 
duce of  the  foil,  it  is  part  of  the  foil  and  freehold  itfelf,  And 
does  it  not  pais  as  fuch  ?  In  public  ways  you  might  abate  a  tree» 
becaule  it  would  nece/farily  be  a  nuifance.  But  in  cafes  like  the 
pr^ent,  it  will  be  a  nuifance  or  not,  according  as  it  injures  the 
eaiement  or  not.  Tins  cafe  has  been  argued  as  if  it  were  a  cafe 
of  approvement  under  the  Statute  of  Mertoii ;  but  in  fa£l  it  is  no 
Aich  thing.  The  right  here  exercifed  by  tlie  lord  is  an  original 
right  in  the  foil,  prior  to  that  of  common,  v/liich  is  only  concur- 
rent with  it.  But  where  there  is  a  right  of  common  the  lord's 
right  muft  be  ib  exerciied  as  not  to  injure  tlie  commoner.  If  the 
lord  £0  ule  it  as  to  dejlroy  the  eafement,  fuch  an  acl  would  be  con- 
6dered  as  a  nuifance,  and  abateable.  If  the  eafement  be  injured 
to  a  certain  degree  only,  or  if  it  may  be  a  queftion  whether  injured 
or  not,  in  the  nature  of  things  it  cannot  be  a  fubje6l  of*  abatement. 
Tbe  eafement  in  queflion  is  a  right  of  pafture  over  the  whole  foil, 
oonfiftent  with  a  free  warren  in  the  lord,  and,  as  I  think,  with  a 
right  to  plant.  If  the  eafement  be  injured,  the  commoner  may 
bring  hia  a£Uon  and  have  fatis£i6Uon  in  damages.  Even  where 
the  ri|^t  of  common  is  totally  deftroyed,  and  the  commoner  may, 
generally  ipeaking,  abate  the  nuifance;  yet  if  he  cannot  abate  it 
without  interfering  with  the  right  of  foil  in  the  lord,  he  muft  not 
pnrfiie  that  remedy.    We  cannot  overtmn  the  cafe  of  Cooper  v. 

vox.  U  c  Mar/halL 
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MarflialL  Indeed  we  ought  to  adhere  to  it,  not  only  as  founded 
in  principles  of  law,  between  the  commoner,  and  his  lord,  but 
alfo  in  principles  of  general  convenience.  Abatement  ought  to 
be  allowed  in  very  few  cafes ;  for  the  abator  is  judge  in  his  own 
caufe.  The  juft  meafure  of  damages  fuftained  will  be  beft  found 
by  an  a£iion.  Unlefs  the  cleared  analogies  compel  us  to  pro- 
noimce  in  favour  of  abat^nent,  there  can  be  no  reafon  to  ftrain 
a  point  in  order  to  give  that  remedy.  It  is  a  remedy  in  addition 
to  that  given  by  aAion,  and  ought  to  be  allowed  but  iparingly. 
I  think  the  cafe  of  Cooper  v.  Mar/hall  decifive. 

Jud^mient  aflUHed. 


May  nth. 

Th«  Court  will 
not  give  leave  to 
compound  in  a 
penal  a£Hon, 
after  verdi^, 
unleij  the  Da* 
ftodantcanihew 
circumftances 
which  entitle 
him  to  fuch  an 
■dulgence. 


Z 


Crowder  v.  Wagstaff. 

E  Blanc  Serjt  moved  for  leave  to  compound  in  a  qui  tarn 
a6lion  after  verdi£l  on  the  ufual  affidavit,  faying  that  the 
fame  had  been  done  by  confent  in  the  King's  Bench,  (a) 

Shepherd  Serjt.  on  the  part  of  the  Plaintiff  confented. 

Sedper  Eyre  Ch.  J.  What  cafe  do  you  make  for  fuch  indul- 
gence? We  cannot  pay  attention  to  the  confent  of  the  Plaintifi^ 
after  verdi6l.  I  do  not  know  that  the  Court  can  do  this  without 
the  confent  of  the  Attorney  General.  It  is  no  longer  compound- 
ing; the  debt  is  afcertalncd,  the  fuit  is  at  an  end,  and  the  Crown 
may  intervene.  Here  the  affidavit  ftates  no  circumftances  to 
entitle  you  to  this  indulgence,  if  we  are  at  liberty  to  grant  it; 
at  leaft  you  ought  to  ftate  a  cafe  of  £ivor.  You  muft  pay  th€^ 
whole  money  into  Court  {b) 


(a)  The  cafe  alluded  to  hy  Le  Blanc  pro- 
bably was  Maugham  v.  Walker^  5  T.R.  98. 
but  there  favorable  circumftances  were 
ftaCed  on  the  part  of  the  Defendant. 

[f)  In  Braifhavi  v.  Mottram,  I  Sir,  167. 
the  Plaintiff  obuined  the  leave  of  the 
Court,  to  compound  with  the  Defendant 


who  was  then  in  execution,  on  an  affidavit 
of  his  poverty.  But  in  Brery  qui  tarn  v. 
Levy^  X  Blae'.Rep.  443.  which  was  a  popular 
indi6lment  on  the  coal  a£^,  the  Court  re- 
fufed  leave  to  compound  after  verdi6l,  (ay- 
in;  that  the  King*s  moiety  was  veiled. 
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May  Ilth. 

Spencer  v.  Scott.  p,^,  ^o.  2  jsr^ 

JP//.  C.  B.  81. 

OHEPHEitJ)  Seqt.  fliewed  cauie  againft  a  rule  obtained  by  Run-  Q^are  cUufim 
^  nington  Serjt^  on  a  former  day,  to  fet  afide  the  proceedings  A'i^'^  "^••"'J 
in  this  action  for  irregularity,  witli  coils.  dantiun  againft 

The  Plaintiff  had  fiied  out  a  ^mre  claufvm  fregit  againfl  lar. 
JValtcr  Scott  and  Richard  ShaWj  and  had  declared  againft  Scott 
only. 

Sliephcrd.  When  on  the  face  of  the  wi-it,  the  a6Uon  appears 
to  be  founded  on  a  contrail,  and  two  perfbns  are  there  men- 
tioned, the  declaration  muft  be  againft  both;  but  where  the 
writ  does  not  import  a  contrail,  it  is  otherwiie.  Almoft  all 
writs  are  againft  twq^  the  name  of  John  Doe  being  generally 
inferted  with  that  of  the  real  Defendant,  and  the  Court  will  not 
now  for  the  purpoies  of  this  rule,  take  notice  that  Richard  Shwus 
is  not  a  fi£litious  peribn. 

Bunnington  in  fupport  of  the  rule.  I  know  of  no  iuch  dif- 
tin£lion,'as  has  been  ftated;  if  the  declaration  be  againft  one, 
and  the  writ  againft  two,  the  proceedings  are  irr^ular;  and  even 
upon  the  above  diftin£lion,  it  may  be  obierved  here,  that  though 
die  writ  was  a  quare  clau/ianfregity  the  notice  of  declaration  was 
debt  on  contraA. 

Etre  Ch.  J.  My  brother  Shepherd  ftates  it  to  be  the  prac- 
tice to  put  any  names  into  the  writ,  as  John  Doe;  which  is  very 
intelligible ;  the  writ  here  is  only  the  procefi  by  which  this  Dc- 
frndant  was  brought  into  Court,  and  the  notice  of  declaration 
given  afterwards  A&  right.  If  John  Doe  be  ever  joined  in  the 
writ  with  the  real  Defendant,  it  follows  that  proceedings  are  tlot 
to  be  ftajred  becaufe  two  names  appear  in  the  writ,  and  one  only 
in  the  declaration ;  for  J(Jm  Doe  is  never  inferted  in  the  de« 
daratioD* 

Rule  diicharged  without  cofts.  {a) 

(•)  5ee  pofty  Stahlii  and  ADothtr  v.  AJbltj  ind  Oth«rt  (lait  caff  in  this  ttnp) ,  pod,  49. 
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Mayiiih.  Evans  v.  Weaver. 

inanaMionon  rpnis  was  an  a£lion  on  a  promiflbry  note  for  40/.  in  which 

notetThe'court  \^ind  of  aAion  the  general  rule  is,  that  the  Defendant  can* 

will  not  ching«  not  chang2  the  venue.    . 

zTflZr  to  the  Willimns  Seijt,  having  obtained  a  rule  to  fhew  caufe  why 

county  where  tiic  venue  fliould  not  be  changed  from  London  to  Shropjhire^ 

the  Defendant's  ^^  ^^  affidavit  that  the  Defendant  had  a  good  defence  at  Lud^ 

ftating  thatfl//  ic^  in  Skrov/hive^  and  that  all  his  witnefles  lived  there,  as  well 

his  witneffes  live  ^t_        /»     i      /*»  t      •.  ^ 

there :  but  if        ^  ^hc  ulual  aihdaVlt. 

his  affidavit  (hew  Clayton  Serjt  for  the  Plaintiff.  All  the  allegations  in  the 
hi$  wiinefTes,  and  Defendant's  affidavit  may  be  true,  and  yet  there  may  be  no 
that  a  ferious  in-  ground  for  the  prefent  application.  For  perhaps  he  may  have 
would  arife  from  Only  oiie  witnefs  at  Liidlow,  and  then  it  may  be  more  incon- 
kringing  them      vcniciit  for  the  Plauitiff  to  carry  down  his  witneffes  than  for  the 

Defendant  to  bring  up  his. 

Williams  for  the  Defendant.  It  is  not  the  firft  time  [a)  that 
an  application  has  been  made  on  the  ground  of  the  Defendant's 
witnefles  living  at  a  diftance'.  The  only  queftion  is,  whether 
the  Court  fliall  deviate  from  the  ufual  pra6lice,  and  I  fubmit 
that  where  the  affidavit  difclofes  circumftances  lingular  or 
extraordinary  it  will. 

Per  Cia'iam,  The  Defendant  only  fwears  that  he  has  a  good 
defence,  and  that  all  his  witneflTes  live  at  LdidUrm ;  but  he  does 
not  ftate  what  are  the  grounds  of  his  defence,  nor  whether  he  has 
one,  two,  or  three  witnefl!es,  or  how  many.  If  he  had  a  num- 
ber of  witnefles  all  living  there,  and  he  were  to  ft;ate  that  on 
his  affidant,  and  fliew  that  a  ferious  inconvenience  would  arile 
from  bringing  them  up,  it  might  induce  the  Court  to  deviate 
from  the  general  rule.  But  if  the  Defendant  fliould  have  one 
vattie&  only,  tlie  Comt  would  hardly  change  the  venue  on 
account  of  that  one.  It  might  be  more  expenfive  to  the  Plain- 
tifi^  to  carry  down  his  witnefles  to  Ltidlorjc^  than  for  the  Defend- 
ant to  bring  up  his  to  London.  It  will  be  eafy  to  ftate  the  cir- 
cumftances on  an  affidavit. 

< 

On  the  19th  J^V///aw5  produced  a  fupplemental  affidavit,  ftating 
that  the  defence  on  which  the  Defendant  intended  to  rely,  was  a 

(a)  See   Feper  v.  Taylor ^  I  T.  R.-jZl,     niilratrix  v.  Moon  :  *P§ole  v.  Hereiui,  Mtii. 
where  the  venue  was  changed  under  (imi-     Figch  v.  Godfrey f  in  a  note  to  the  above 
V  )ar  circumilances ;  e  centra,  Brvit  admi-     cafe. 

fet- 


Etans 
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let-ofF  for  money  paicT,  lent,  had,  and  received,  and  account        1797- 

ttated ;  that  he  had  three  \^'itnefles  living  at  Ludlam^  all  of  whom 

vere  eflential  to  eftablifli  liis. defence;  that  it  woidd  be  necef- 

Ikry  to  prove  a  judgment  for  4/.  55.  in  the  town-court  of  Lud-      WtAvnu 

hrs^  (which  however  the  Plaintiff  oiFered  to  admit,  )^and  that  this 

application  was  not  made  for  the  purpofe  of  delay. 

On  which  the  rule  was  made  abfolute,  the  Defendant  con- 
senting to  allow  judgment  to  be  entered  up  as  of  Trinity  term, 
in  cafc  of  a  verdi6l  for  the  Plaintiff  §t  the  aflizcs. 


Neat  v.  Allen,  ^«j  »5th. 

'pHE  bail  in  this  a£lion  being  brought  up  to  juflify,  Shepherd  It  it  no  objiaioa 
^    Serjeant  afked  one  of  them,  how  long  he  had  known  the  J^J'iilumU^^ 
Defendant?    But  the   Court  thought  the  queflion   improper* 
And  on  Shepherd*^  fuggefling  that  the  bail  had  not  been  ac- 
quainted with  the  Defendant  above  three  or  four  days,   and 
that  he  was  indemnified  by  the  SherifPs  officer, 

Per  Curiam,  The  fufficiency  of  the  bail  is  the  obje6l  of 
which  the  Court  are  to  take  care :  there  is  no  impropriety  in 
their  being  indemnified :  it  is  a  very  common  pra6lice. 

Bail  allowed. 


D 


Taylor  v.  Shum  and  Others.  May  16th, 

EBT  for  rent  againil  the  afCgnees  of  a  term.  Thert  is  no 

Pleas,     Firfl,  That  the  term  eflate  and  interefl  in  the  {jgnec  of  a  term 
premifes  did  not  come  to  the  Defendants  by  aflSgnment:  and  anigning  over  bis 
iffiie  thereon.     Second,  That  the  Defendants  did  not  by  virtue  he  pieaies,  with 
of  any  fuch  afiignment,  enter  into  and  become  pofTeffed  of  the  a  view  to  get  rid 
premifes:   and   iffue  thereon.     Third,    That  before  the  rent  though  fuch  per- 
demanded,   or  any  part  of  it  became  due  and  payable,   the  ^"^"  "f "**!5!?^** 

-^    '^  T»-if.  T^./T  adual pofleffion. 

Defendants  amgned  to  one  Jrilliam  Byliop,  001  receives  the 

Replication,  That  the  faid  fuppofed  afiignment  to  the  faid  ^Jf\.  •  j.^ 
WUliam  Bijhop  in  the  third  plea  mentioned,  was  had  and  made  cation  ^rr /raw- 
by  the  faid  Defendants,  by  the  fraud  and  covin  of  the  faid  ^'-*>ytheuabr, 
Defendants,  with  intent  to  defraud  the  faid  Plaintiff  of  her  Cgnraent  in  fuck 
laid  debt :  and  ifRie  joined  thereon.  \f^^}  cir. 

•   taifily  not,  where  the  party  aligning  derives  no  benefit  from  the  premifek 

c  3  The 


J 
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1797,  The  premifes  in  queftion  were  demifed  in  the  year  1 7  8  8  by  the 

Plaintiff  to  one  Hannah  Adams^  for  twenty-one  years,  and  after- 

^^^^^  wards  came  by  feveral  meihe  affignments  to  one  Sibley ;  in  the 
SnuM  and  year  1 792  SibUy  mortgaged  the  leafe  to  the  Defendants,  who  on 
his  becoming  infolvent,  and  abandoning  the  premifes,  tookpof- 
feffion,  and  paid  the  rent  up  to  Chrijlinas  1795  ;  at  which  time 
they  offered  to  furrender  the  preniiles  to  the  Plaintiff,  and  on  his 
refufal  to  accept,  affigned  over  to  William  Bi/hop :  fince  that 
time  the  Defendants  had  neither  enjoyed  the  premifes  nor  paid 
any  rfent :  nor  had  Bijhop  taken  poffeiLon,  or  received  the  leafe. 
This  caufe  came  on  to  be  tried  at  the  fittings  after  hift  Hilary 
term  in  London^  before  Eyre  Ch.  J.,  Avhen  a  verdi£l  was  found 
for  the  Plaintiff,  with  leave  for  the  Defendants  to  move  to  fet  it 
afide  and  enter  a  nonfuit. 

Accordingly  Lc  Blanc  Serjt.,  having  on  a  former  day  ob- 
tained a  rule  to  fhew  caufe,  and  cited  the  cafe  of  Le  Keux  v.  l^afh^ 
Str.i  221.  where  an  afljgmnent  to  a  prifoner  in  the  Fleet  was 
held  good, 

Shepherd  Serjt.  for  the  Plaintiff  now  produced  an  affidavit, 
ftating  that  the  Defendants  had  informed  the  Plaintiff  that  fVil- 
liam  Bi/hop  the  affignee  lived  in  Harp  Lane  s  but  that  although 
upon  inquiry  one  or  two  perfons  of  that  name  were  found  there, 
yet  they  had  no  knowledge  of  the  alignment.  I  ^e  admitted  that 
the  Defendants  might  £ele6l  a  pauper  for  the  purpofe  of  affign- 
ing  over  to  him,  but  infifted  that  there  mull  be  a  good  and  valid 
affignment,  fo  as  to  give  the  fame  remedy  againft  the  pauper  as 
might  have  been  had  agauift  the  Defendants,  otheniafe  the 
execution  would  be  fraudulent  That  if  this  were  not  the  cafe 
they  might  have  afligned  to  a  non-entity.  {Bidlcr  J.  If  they 
execute  to  a  non-entity  it  is  no  afllgnment.)  He  contendedihat 
the  Defendants  had  not  legally  divcfled  themf elves,  for  they 
had  not  made  fuch  an  afljgnment  as  would  bind  tlie  afDgnee,  he 
never  having  had  poffeflion  of  the  premifes,  or  delivery  of  the 
leafe^  He  cited  Phil j.  tot  v.  Hoarc^  Ambl,  485.,  where  an  impro- 
per deicription  of  tlie  refidcnce  of  the  aflignee  was  one  of  the 
grounds  on  which  the  afligimient  was  held  fraudulent 

JLe  Blanc  contra  wa^  flopped  by  the  Court. 

Eyre  Ch.  J.  It  was  no  part  of  the  cafe  at  the  trial  that  there 
was  no  fuch  perfon  in  exiflence  as  the  perfon  defcribed  in  the 
affignment ;  the  affignment  was  admitted  on  the  pleadings.  The 
real  queftion  is,  whether  the  Defendants  could  affign  to  whom 

they 
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they  pleafedf  ib  as  to  deftroy  their  own  liability.  If  you  have  no 
remedy  againft  the  affignee,  you  muft  lofe  your  rent,  and  get 
pofleflion  of  the  preniifes  as  foon  as  you  can.  The  only  cafe  in 
which  a  queftion  of  fraud  could  arife,  is,  where  the  affignor  has 
kept  pofleilion  of  the  prcmifes,  of  which  he  makes  a  profit,  and 
has  made  an  ailignment  to  prevent  refponfibility.  But  even  there^ 
if  the  pofleflion  be  profitable,  there  will  always  be  fomething  on 
the  premifes  for  the  landlord  to  diftrain ;  fb  that  I  doubt  whether 
there  can  ever  be  fuch  a  thing  as  a  fraudulent  affignment,  and 
whether  an  iflue  on  fuch  a  point  can  ever  be  well  taken.  It  is 
dear  that  there  is  no  fraud  in  afligning  to  a  beggar  (a),  or  to  a 
peribn  leaving  the  kingdom,  pro\'ided  the  aflignment  be  exe- 
cuted before  his  departure.  The  Defendants  had  a  right  to 
diveft  themfelves  of  the  intcrefl,  by  the  mere  form  of  an  affign- 
ment, which  drives  the  Plaintiff  to  take  pofieifion. 

BuixER  J.  An  affignee  is  only  liable  while  he  continues  to  be 
legfai  pffignc^;  tliat  is,  while  he  is  in  poileffion  under  the  affign- 
ment {b)»  I  will  firft  confider  the  cafe  as  it  ftood  at  the  trial,  and 
next  as  it  ftands  upon  the  fa6ls  of  the  affidavit.  Wliat  was  to  be 
tried?  not  whether  an  affignment  had  been  made  or  not ;  that  was 
taken  ex  conceffis ;  it  was  admitted  on  the  record.  Where  the 
affignor  continues  in  pofieffion,  is  the  only  cafe  where  the  replica^ 
ticm  perjraudem  can  be  good ;  here  the  Defendants  were  clearly 
not  in  pofieffion,  and  had  no  ufe  of  the  premifes ;  then  what 
becomes  of  the  iffiie  ?  Secondly,  has  any  thing  appeared  finoe 
the  trial  to  Ihew  that  juftice  has  not  been  done  ?  the  very  reverfew 
Was  the  PlaintilBF  taken  by  furprife  ?  It  is  true,  that  he  has  found 
a  perfbp  of  the  name  of  Bipiop^  refpefting  whom  there  is  feme 
doubt,  if  he  be  the  perfon  mentioned  at  the  trial;  but  the  De- 
fendants have  received  no  benefit ;  they  offered  to  give  up  the 
premifes,  which  offer  was  refufed.  The  Plaintiff*  adhered  to 
the  flrift  point  of  law  againft  the  juflice  of  tlie  cafe;  the  law  is 
againft  him,  and  therefore  he  ihdl  have  no  indulgence. 

Heath  J.  This  a6lion  is  founded  on  the  privity  of  eflate(c); 
but  here  there  is  none,  therefore  the  PlaintifFis  not  entitled  to  re- 
cover. So  far  from  fraud  appearing,  the  Defendantsdeclared  their 

(j)    PiUbtr  ▼   T^^eyy  Salk.  8 1.  4  M»d,         {b)  Vide  Walier  v.  Reeves y  Don;;.  461, 
71 .  S.  C  »n  the  note,  and  BvUeri  N.  /*.  159. 

(tf)   CartL  177. 
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1797.        defire  of  furrendering  before  they  affigned,  but  the  Plaintiff  re- 
fiifed  to  accept, 

RooKE  J.     Of  the  fame  opinion. 


Taylor 

V. 

jiHUM  and  -       Rule  abfolute.  {a) 


Others. 


May  16th. 


Benton  v.  Sutton. 


If  aiherifrj  TAEBT  agftinft  the  Defendant  as  fherifF  of  Surnj,  for  an  elcape 
officer  having  •*-'  of  a  prifoner  in  execution,  lliis  cafe  came  on  to  be  tried 
in  execution,  bcfocc  Runtiington  Serjeant,  fitting  fdV  Hotham  Baron,  at  King- 
permit  him  10  go  ^qti  Spring  Affifes  1797. 

follower  of  his  ^^  ^  ^^U  hi  which  BentoTt  was  the  Plaintiff,  and  one  Evans 

before  he  taket  the  Defendant,  a  writ  of  capias  dd Jai isjaciendum^  returnable  on 
iiancrcapc. '  the  3d  oi  November ^  vfSL^  fued  out  on  the  ifl  of  June  againfl 
C"-  ,]!^^*^^•'  "  l&oans^  and  delivered  at  the  Hieriff 's  oHice,  and  a  warrant  made 
been  an  efcape  out  thereon  to  DonoUxf  and  Benton  (the  Plaintiii's  father).  Soon 
ki^nfh*°*"'  afler  a  fimilar  \vrit  iffucd  againft  ExKins  at  the  fuit  of  one  JYi- 
compaaied  him.   ^^9  returnable  on  the  7th  of  Npvcmbcr<i  and  a  warrant  was  made 

out  thereon  to  one  PiaJcifs  the  fheriff's  X)fficer :  by  virtue  of 
which  lafl  writ -EtJaw^  was  arrefled  on  ihe  2^X\\  ot  Sejiteinber^ 
and  carried  to  a  lock-up  houfe  bdonguig  to  the  officer.  On 
the  2d  of  06iober  he  was  permitted  by  Purkifs  to  go  in  com- 
pany with  om  of  his  follcmas  of  die  name  oi  I/'aacs^  to  his  own 
houfe,  for  the  purpofe  of  fettling  his  affairs,  and  on  the  3d  was 
feen  riding  in  St,  Gew'ge^s  Fields^  in  a  chaife-cart,  attended  by 
the  fame  perfon.  On  thefe  fa6ls  Runnington  Seijeant,  being  of  ,  ' 
opinion  that  no  efcape  had  been  made  out,  dircfted  a  nonluit. 

Shepherd  Seijt.  on  this  day  fhewed  caufe  againfl  a  rule  ob- 
tamed  by  Le  Blanc  Serjt.,  for  fetting  afide  the  nonfuit  and 
granting  a  new  trial. 

Shepherds  Evans  was  not  arretted  under  the  writ  at  the  fuit  of 
the  Plaintiff,  but  under  that  at  the  fuit  of  Tiblnts :  a  warrant  was 
made  out  on  thel^laintifl's  writ,  and  put  into  the  hands  oiBeiifon 
his  father,  with  an  injunftion  not  to  uiforce  it  at  that  time:  diis 
lail  fa6l  came  out  upon  the  crofs-cxamination.  Though  therefore 
the  Plaintiff's  capias  adfaiisfaciendum  was  loilged  in  the  fheriff 's 
office  in  the  montli  ofjune^  and  Evans  might  confequently  be 
confidered  in  execution  at  the  fuit  of  both,  and  fo  the  prefent 
Plaintiff  might  maintain  an  a£lion  for  an  efcape,  yet  tlie  fa6l  to 

(«)  Vide  Peak/s  N.  P.  238.  Bsurdillon  v.  DalUn  and  Oihers. 

which 
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Trhich  I  have  alluded  would  be  a  fufficient  anfwer,  and  though        1797* 

not  mentioned  hi  Mr.  Seijt.  Riiniiitigfan^s  notes,  might  pcrhajw      ^ 

live  expence,  if  allowed  to  be  proved  now.  '^^J,^^ 

Eyre  Ch.  J.  I  fee  no  great  force  in  that  facl.  When  the  Sutiow. 
Plaintiff  firft  took  out  the  warrant,  he  might  not  intend  it  to  be 
executed ;  but  on  Evans  being  arretted  at  tlie  fuit  of  another, 
he  might  then  intend  it  to  be  enforced.  Evans  being  once  in 
execution  imder  other  procefs,  it  would  be  verj'  difficult  to  diC- 
diarge  him  from  any  \*Tit  in  the  office. 

Shepherd,  The  law  acknowledges  but  two  kinds  of  cuftody. 
Cuftody  of  the  gaol,  and  cuftody  of  the  officer.  When  Evans 
was  arrefted  he  was  taken  to  the  houfe  of  the  officer,  not  to  the 
county  gaol :  and  the  fuppofed  efcape  was  his  going  with  a  fer- 
Tant  of  the  officer  tb  his  o^vn  houfe,  for  about  an  hour.  Now 
the  cafes  on  this  point  are,  where  the  party  had  once  been  m 
gaol :  as  Balden  v.  Temple,  Hob.  202.  Plat  I  v.  Loci',  Plavod.  35. 
So  the  cafe  of  Sir  Miles  Hobart  and  William  Stroud,  Cro,  Car, 
209.  was  decided  on  the  ground  of  their  hailing  once  been  within 
the  limits  of  the  Gate-hotife  Prifon.  For  if  a  party  lias  once 
been  in  gaol,  he  can  never  quit  it  without  an  efcape  in  the  fherifE 
I  admit  that  if  Evans  had  evo'  been  at  large  this  would  have  ' 

been  an  efcape :  but  the  queftion  is,  whether  he  can  be  confi- 
dered  as  ever  having  been  at  large,  when  attended  by  a  bailiff's 
fervant,  I  contend  that  the  bailiff*  had  him  always  (if  I  may  de 
the  expreffion)  in  his  manual  pofleffion.  It  has  never  been  held 
diat  an  officer  is  bound  to  take  a  party  to  prifon  before  the  re- 
turn of  the  writ ;  but  he  muft  keep  him  in  fiife  cuftody  :  while 
he  i>  with  the  officer  he  is  in  fafe  cuftody,  whether  he  be  in  the 
houfe,  the  ftreet,  or  elfewhere.  Tliis  is  not  like  the  caie  of 
IIax;:kins  v.  Plomer,  2  Bl^clr.  1048.  For  there  the  priibner  was 
ftated  to  be  at  large,  and  that  means  out  of  tjie  aiflody  of  the  offi- 
cer, not  merely  out  of  the  officer's  houje.  Here  there  was  no 
efcape  from  gaol,  for  the  prifoner  was  never  there ;  and  no  efcape 
from  the  officer,  for  the  prifoner  was  as  much  in  his  cuftody  at 
the  time  of  the  fuppofed  efcape,  as  when  he  was  in  his  houfe. 

Z>  Blanc  contra.  It  is  admitted  that  if  Evans  had  gone  alone, 
it  would  have  been  an  efcape;  therefore  it  is  admittetl  that  an 
efcape  may  as  well  take  place  before  the  return  of  the  writ  as  after- 
wards. Put  thecafe  thus :  May  a  fheriff^s  officer  allow  aprifbner  to 
be  at  any  time  in  anyplace,  before  the  return  of  the  writ,  provided 
there  be  fbme  perfbn  appomted  by  the  officer  with  him  ?  If  the 
Court  allow  diis,  they  mufl  fay,  diat  if  the  fheriffwcreto  fend      [  26  ] 

the 
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I7P7*        iheprt/bner^s  father,  or  brother,  or  any  other  perfbn,  with  hinif 
"7  that  would  be  a7'(^a  aifiodia.    The  diftin6tion  is  between  execu- 

V.  tion,  and  mefne  procefs  (a).     On  the  latter,  the  IheriiF  may  let 

Sutton.       ^g  prifoner  go  upon  his  honour  or  promife,  and  is  not  liable  to 
be  punilhed,  provided  he  have  hiin  at  the  return  of  the  ^Tit. 
But  with  relpeft  to  the  former,  it  is  different;  there  if  the  bailift' 
voluntarily  permit  the  prifoner  to  go  at  large,  tliough  only  for  a 
minute,  he  cannot  afterwards  retake  him,    Atkinfon  v.  Mattifonj 
2  T.R.I']  6.  Tlie  writ  oi  capias  ad Jaihjaciendnm  ha\dng  a  return 
day  as  well  as  mefne  procefs,  the  only  dillin6lion  between  them 
would  be  deftroyed,  if  a  continued  ciiftody  of  the  prifoner  were 
not  inforced,  for  the  purpofe  of  making  fatisfa£iion  to  the  Plain- 
tiff by  the  durefe  of  imprifonment.    The  confinement  of  the  De- 
fendant's perlbn  is  the  only  means  of  comi:)clling  payment  of  the 
debt ;  it  is  not  therefore  a  fufficient  cuftody,  if  the  prifoner  be 
permitted  to  go  about  with  the  officer,  Hob.  292.  (i)  much  lefs 
with  a  fervant  of  the  officer,  Plcrxd.  35,  If  the  dureis  of  imprifon- 
ment be  relaxed  more  than  is  ncceflary  to  carry  the  writ  into 
execution  in  a  convenient  time  and  manner,  I  contend  that  it  is 
an  efcape.  In  Bl.  1 048.  the  prifoner  was  never  conunitted  to  gaol; 
and  the  principal  queftion  was,  whether  there  could  be  an  efcape 
out  of  execution  before  the  return  of  the  writ;  and  it  was  held 
there  might.    The  houfe  of  the  officer  is  the  gaol,  fo  long  as  he 
keeps  the  prifoner  there.  For  whatever  place  is  necefEury  to  fecure 
the  prifoner,  is  for  that  purpofe  a  gaol.    In  procefs  of  execution 
the  fheriff  is  liable  in  cafe  of  refcue,  even  before  the  prifoner  is 
carried  to  gaol.  For  it  is  faid  in  Sir  Thomas  Jones^  197.  "  that  the 
"  cuftody  of  the  bailiff  is  the  cuftody  of  the  fheriff;  and  if  a  pri- 
"  fbner  be  refcued  out  of  the  cuftody  of  the  bailiflfj  the  fheriff 
*'  fhould  return  it  as  a  refcue  out  of  his  own  cuftody."  So  that  the 
only  queftion  is,  whether  Evans  was  at  large  or  not,  when  the  fer- 
vant of  the  officer,  having  tlie  warrant  in  his  poffeflion,  was  with 
him.  But  the  bailiff  caimot  give  authority  midcr  the  warrant  to 
his  fervant;  for  the  warrant  is  dire6led  to  a  particular  perfbn. 
Either  caption  or  recaption  muft  be  in  the  Icgd  prefence  of  the 
bailiff.  It  has  been  determined  in  feveral  cafes,  and  the  rule  of  law 
is  perfeilly  clear,  that  he  may  allow  another  to  lay  hold  of  a  party 
in  his  prefence,  but  not  out  of  it.     For  there  is  no  fuch  thing  as 
an  abfolute  delegation  of  his  authority  to  a  third  perfbn.    Here 
then  Evans  was  not  in  legal  cuftody ;  and  if  he  had  att^npted  an 
•    efcape,  the  follower  could  not  legally  have  refitted  liim.   One  who 

(«)  PAr/ri  V.  AnderfcM  and  Another,  5  T.It,  37, 
Iff)  Vid.  etiam  BtyUnt  Cafe,  3  Co.  44.  a. 

'  has 
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IN  THE  THniTT-SEVENTH  Year  OF  GEORGE  III.  27 

lias  no  authority  to  arreft  a  peribn  in  the  firft  inftance,  can  have        I797* 
no  authority  to  detain  him  in  cuftody. 

Eyre  Ch.  J.    The  cafes  go  no  further  than  to  fay,  that  it  is  an 
dcape  in  the  Iheriff  where  the  prifbner  is  at  large ;  what  fliall 
be  deemed  being  at  large,  and  therefore  an  cfcape,  may  be  diffi- 
colt  to  afcertain ;  and  whether  in  this  particular  cafe  the  indul- 
gence ihewn  to  the  prifbner  will  be  an  eicape,  may  admit  of  con- 
fiderable  doubt.  But  one  part  of  die  argument  ftruck  me  as  very 
difficult  to  be  aniwered,   namely,  that  Evans  was  in  no  cuflody 
at  all,  under  the  circumftances  of  this  cafe.    The  cuflody  of  the 
follower,  after  the  writ  once  executed,  amounted  to  nothing ;  he 
could  have  no  power  to  detain  the  prifbner  if  he  had  chofen  to 
efiiape,  and  the  warrant  would  have  been  no  juflification  to  him^ 
if  any  mifchief  had  happened ;  which  reduces  the  cafe  to  this 
point,  that  the  prifbner  was  found  abfblutely  at  large.     On  this 
narrow  ground,  I  am  prepared  to  fay  that  the  nonfuit  was  wrong. 
On  the  general  one,  I  think  it  would  require  fbme  confideration. 
Undoubtedly  the  efie6i  of  procefs  of  execution  is  to  operate  im« 
mediately  by  the  durefs  of  imprifbnmcnt ;  and  cafes  may  be  put, 
where,  if  the  officer  attempted  to  juflify  any  length  of  indulgence, 
under  colour  of  the  prifbner  being  always  in  his  prefence,   the 
Court  would  fay  that  it  was  an  efcape.     Suppofe  the  officer  wore 
die  livery  of  the  prifbner,  and  rode  with  him  to  a  horfe-race, 
diis  would  be  contrary  to  the  exigency  of  the  writ.     Whether 
any  diflin£iion  can  be  fafely  drawn  between  this  lafl  flrong  cafe, 
and  the  laudable  and  compaffionate  one,  of  accompanying  tiie 
prifbner  to  his  houfe,  for  the  purpofe  of  enabling  him  to  examine 
his  books,  and  fetde  the  means  of  difcharging  his  debt,  I  fhould 
have  confiderable  doubt.     On  the  narrow  ground,  however,  it 
is  clear  that  the  prifbner  was  not  in  legal  cuflody. 

BuLXER  J.  I  am  perfectly  fatisfied  that  the  nonfuit  was  wrong. 
What  my  Lord  has  dropped  is  extremely  corre6l,  and  I  agree  in 
the  inftance  which  he  has  put,  that  if  the  prifbner  had  gone  to  a 
horfe-race  attended  by  a  bailiff,  it  would  have  been  an  efcape:  and 
I  think  thatnadiflin^ion  can  be  made  between  fuchacafeasdiis, 
and  one  which  originates  in  more  laudable  motives.  Wherever 
the  prifbner  in  execution  is  in  a  different  cuflody  from  that  which 
is  likely  to  inforce  payment  of  the  debt,  it  is  an  efcape.  It  has 
been  afked whether  an  a£tionon  thecafewouldliefornotarrefling 
on  the  earliefl  opportunity.  I  have  no  doubt  but  that  it  would ; 
butthe  damages  muft  depend  on  theparticular  circumflances.  Let 

I  us 
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US  put  a  cafe.  The  laft  day  of  laft  Trinity  term  was  the  1 5th  of 
Jwie.  Suppofe  a  capias  adjatisfaciendum  to  have  iffued  on  that 
day,  and  proof  that  the  officer  to  whom  the  warrant  was  direfled 
was  in  cojnpany  with  the  perfon  ndmed  in  the  writ  on  the  i6th, 
and  that  he  omitted  to  arrefthini:  on  the  4th  o^ NaoemberhQAoe^ 
arreft  him,  and  on  the  6th  brings  the  body  into  court :  if  on  the 
1 6th  ofjune^  when  the  officer  was  in  company  with  the  prifoner, 
he  was  in  good  circumftances,  and  between  that  day  and  the  4th 
of  November  he  has  become  a  bankrupt,  the  PkintifF  may  fay  to 
the  officer,  I  have  loft  my  debt  by  your  not  putting  the  party  in 
reftraint  fooner,  I  have  fuftained  damages,  and  am  entitled  to  re- 
cover them  by  an  a6iion.  When  a  prifoner  is  removed  by  habeas 
corpus,  if  the  officer  carry  him  out  of  the  direA  road,  it  is  an 
efcape.  The  cafe  in  Black/loners  Reports  pretty  well  eftabliflies 
the  propofition,  that  there  may  equally  be  an  efcape,  whether  the 
party  has  been  conunitted  to  gaol  or  not.  In  this  cafe  what  was 
done  by  the  follower  or  officer  (if  an  officer  he  can  be  called) 
was  not  done  in  execution  of  the  writ.  He  took  the  prifoner 
from  the  bailiff's  houfe  to  his  own,  and  for  what  purpofe  fignifies 
nothing ;  he  might  as  well  have  carried  him  to  a  horfe-race. 

Heath  J.  What  is  iaid  in  Hobart  202.  {a)  is  very  material. 
The  rule  feems  to  be  that  a  party  muft  be  taken  to  prifon  in  a 
convenient  time.  What  is  convenient  is  a  queftion  for  the  deter- 
mination of  the  judge,  who  will  admit  of  all  reafonable  delay  : 
but  if  that  be  made  ufe  of  by  the  officer,  as  a  means  of  giving  more 
liberty  than  he  ought,  he  will  be  Uable  for  an  efcape.  {b)  . 

RooKE  J.  I  think  the  nonfuit  wrong,  on  the  ground  which 
my  Lord  has  ftated,  that  the  prifoner  was  not  in  legal  cuftody. 
I  Ihall  give  no  opinion  on  the  general  ground :  I  have  no  doubt, 
however,  that  where  a  party  has  been  really  injured  by  the 
flier iff's  negle£ling  to  arreft  on  the  earlieft  opportunity,  ana6lion 
will  lie  for  the  injury  fuftained. 


{a)  In  BaUen  v.  Temple  Lord  Hobart 
fays,"  Let  keepers  of  prifons  beware  when 
**  tbey  receive  an  habeas  corpus  from 
«  Chancery  t  or  any  of  her  cour:,  bearhig 
"  telle  in  the  end  of  a  term,  to  have  the 
««  botiy  of  one  in  execution  in  the  court 
*•  the  nex'  term,  that  they  do  not,  by 
^  colour  (f  fuch  writs,  fuffer  the  party  to 
**  go  at  large  all  the  mean  time  (as  it -is 
<*  Ibmetinies  pradifed) ;  for  the  writ  war- 


Rule  abfolute.  [c) 

<<  rants  no  more,  but  that  he  he  brought 
"  out  of  prifon  only  for  that  purpofe,  and 
"  only  for  fo  much  time  as  in  judgment  of 
^  law  (hall  be  convenient  and  neceHTary 
**  for  the  execution  of  the  writ,  and  no 
'^  more  :  which  in  priviiegih  adverjis  mud 
«  ever  be  flria." 

{b)   V'tie  Cro.  Car.  14. 

(tf)  FideRofi  v.  CreeH^  i  Burr,  437. 
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In  the  Exchequer  Chamber. 

Sykes  V.  Harrison,  in  Error.  ^"^  '^*- 

The  Court  of 

Trror  on  a  judgment  in  the  King's  Bench  in  an  a6lion  of  ff'*?""'.,, 
-"  covenant,  for  liquidated  damages.     The  Plaintiff' in  error  allow  imeTU  u 

was  non-profled.  «  Defendant  in 

On  a  former  day  Dampier  moved  "  that  it  fhould  be  referred  3  ^!^i.""ia 
« to  the  dork  of  the  errors,  tocalculate  theamount  of  tlie  intereft  ' "  *  judgment  of 
"  upon  the  final  judgment  recovered  iil  this  caufe,  in  His  Majefty's  as  on  a  judgment 
^  Coort  of  Sjfi^s  Bench,  from  the  time  of  the  allowance  of  the  oj  >ffi'n"n<^«- 

i»  .i,«.  -,,  .,  g  Note;  For  the 

«wnt  of  error,  until  the  ngnmgof  the  non-pros  m  this  Court,  future,  the  in- 
«  and  that  fuchintereft  might  be  added  to  thedamages,  for  which  J,"i  ^*"7!^^ 
"  fuch  final  judgment  was  entered  up."  But  the  Court  feeming  cent,  infttad 
to  think  there  might  be  fome  difference  between  this  and  the  cafe  ®^^' 
of  an  affirmance  of  judgment,  only  granted  a  rule  to  fhew  caufe. 
Giles  now  fliewed  caule,  and  laid  that  he  would  not  contend 
for  adiftin£iion  between  a  judgment  of  non-pros,  and  a  judgment 
of  aSirmance,  as  he  found  no  cafes  to  warrant  it,  and  the  3  H,  y. 
c.  1  o.  did  not  appear  to  allow  fuch  a  dift inftion.  But  on  the  au- 
thority of  Shepherd  v.  Mackreth,  2  H,  BL  284.  fubmitted  that  as 
it  was  a  matter  intirely  in  the  difcretion  of  the  Court,  to  allow 
intereft  in  the  fhape  of  damages  or  not,  they  would  not  give  it| 
where  the  delay  was  not  imputable  to  the  Plaintiff* in  error,  for  in 
fuch  caie  the  Defendant  was  entitled  to  no  indulgence.  He 
ftated  that  final  judgment  in  the  King*s  Bench  was  figned  on 
the  6th  of  July  1795,  ^^^^  ^^^  which  the  wTit  of  error  was 
brought ;  that  in  the  Michaelmas  Term  following,  the  Plain- 
tiff in  error  filed  a  bill  in  the  Exchequer^  and  obtained  an 
injunfiion;  that  the  anfwer  was  not  put  in  till  tlie  nth  of 
February  1 796,  to  which  exceptions  were  taken  and  allowed ; 
that  an  order  was  then  made  to  amend  the  bill,  which  was  ac- 
cordingly done,  and  that  a  further  anfwer  was  not  put  in  till 
the  27th  June  1796,  and  the  injmiftion  was  not  finally  difTolved 
till  the  15th  2>^C£7wier  following.  He  contended,  thatnotwith- 
ftanding  the  injun6lion,  the  Defendant  might  have  proceeded 
to  non-pros  the  writ  of  error,  by  a  motion  of  courfe  in  the  jEj?- 
chequer  ;  i  Fonder^ s  Praciice  in  ike  Exchequer,  330.,  and  that 
coni^quently  the  delay  was  on  his  fide.  He  could  not  com- 
plain of  the  Plaintiff^'s  depriving  him  of  the  fruit  of  his  , 
judgment,  when  in  fs&  he  was  only  tied  up  by  an  injun6lion. 

At 
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1797.       At  all  events  the  delay  was  imputable  to  him  fince  the  lotli  of 
—      Decembef'y  as  the  injun6lion  remained  in  force  till  that  time  only. 
SvKEs  Eyre  Ch.  J.     We  certainly  have  no  jurifili6iion  to  inquire 

Harrison,  into  the  proceedings  in  equity.  But  the  Plaintiff  having  pro- 
ceeded there  without  juft  ground,  as  the  event  has  fliewn,  is  a 
ftrong  reafbn  to  induce  us  to  go  as  fiir  as  we  can  againft  him. 

Dampier  then  fuggefted,  tliat  as  money  was  now  fo  much 
rifen  in  value,  if  the  Court  fhould  not  allow  the  Defendant  in 
error  5/.  per  cent,  although  4/.  had  been  the  ufual  liim,  it  would 
be  enabling  the  Plaintiff  in  error  to  fight  the  Defendant  with 
his  own  money. 

Giles  cojitrdy  relied  on  the  cafes  of  Shepherd  v.  Mackreth^  imd 
Lord  Lonfdale  v.  Littledale^  2  H.  BL  287.,  where  the  Court  al- 
lowed 4/.  per  cent.  only. 

Per  Curiam.  The  better  way  will  be  to  allow  4/,  per  cent. 
only,  in  the  prefent  inftance,  and  to  give  notice  that  5/.  per  cent*^ 
will  be  allowed  in  future. 

Rule  abfblute- 


May  17th. 

S.C5T.  R  558.  In  ijie  Exchequer  Chamber. 

S,  C,  3  Anfr. 

xi'i«/,67i.  Denn  ex  dem.  Mellor  v.  Moore  in  Error. 

Where judg.       JUDGMENT  on  a  ipecial  verdi6l  in  ejeAment  having  been  given 
Defendant  on  for  the  Defendant  in  the  Kin^s  Bench^  and  reverfed  in  this 

Encbeantr  Chambre  now  moved  that  it  might  be  added  to  the  judgment, 

Chamter,  that     fj^  (j^^  Plaintiff  do  Tccover  his  term,  damages  and  cofts.     He 

Court  on  motion     .      ,     ^,  .,.  «  »-       »   -n  ^ 

will  give  a  final    Cited  Philips  Y.  Buri/j  Ijord  Jiaym.  10.  Car^^.  181.319.  and 
>^mMifor  the  ski^n.  5 1 4.,  where  HoU  Ch.  J.  faid  « There  would  be  a  difference 

"  where  judgment  was  given  upon  demurrer^  and  where  upon  a 
<*  fpecial  verdift :  where  it  is  upon  a  danurrer,  the  Courts  above 
**  ought  to  give  a  judgment  for  the  Plaintiff  (if  they  reverfe  that 
<<  for  the  Defendant),  and  then  it  ip  fent  down,  and  a  writ  of 
*<  inquiry  goes,  and  upon  that  the  Court  below  gives  a  final 
**  judgment  {a) ;  but  where  it  is  upon  a  verdi6l,  there^  if  they 
^  reverfe  a  judgment  they  ought  to  give  the  fame  judgment  that 
^  ought  to  have  been  given  at  firft^  and  that  judgment  ought  to 
**  be  fent  to  the  Court  below."  (jb) 

(41)  iVincbtomh  v.  Shepherd^,  Cr0.  (})  MuUany  v.  Eynsf  Cr»,  Car.  Jll. 
JUiK.  746.  FaU^VH  r. Hidpt  Cr9,Jas.  %o6,  OmulccHrii  v.  Ayres,  lUU.  Ahr.  774.  Sn 
Ttlv.  7i.  <$•  C7.  aUb  »  Skmd.  %n.  »i6. 

12  The 
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T^e  Court  leemed  at  firft  to  doubt  whether  they  fhould  grant        1 797* 
lUs  in  the  firft  inftance^  or  only  give  arulctoihew  caufe,  but      ■ 
CO  confideration,  thinking  the  pomt  decided,   faid:  that  the        ^""' 
Fbmdffmuft  enter  up  his  judgment  at  his  own  peril,  for  if  he  en-       Momc. 
toed  it  wrong,  he  fiibjefled  himielf  to  another  writ  of  error,  and 
lefedal  in  another  court 

Accordingly  leave  was  given,  in  the  firft  inftance» 
to  enter  up  judgment  of  reverfal,  and  that  the 
Plaintifi^  fliould  recover  his  term,  damages  and   . 
cofts. 
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Anberson  v.  Noah.  May  iSrh. 

T"fflE  Defendant  in  this  a£lion  having  been  arretted  by  the  name  MHbomer  in 
ofNoaA,  and  putm  bafl  by  thename  of  Noel:  Itwasob-  ^^;^^ 
jefted  by  Le  Blanc  Seijt  atthetimeof  juftification,  that  there 
was  no  bail  in  the  aAion  before  the  Court:  but  the  Court  gave 
leave  to  amend  the  bail-piece. 


Lako  Demandant,  Lee,  Gent.  Tenant,  and  Wood-     ji^iSth. 

HOUSE  and  Others  Vouchees. 

f\v  this  day  Runnir^ton  Serjt  defired  the  opinion  of  the  Court,  it  u  no  objeakm 
on  two  otneAions,  fiiggefted  by  one  of  the  officers,  to  the  ^  ^^  P*™»«  ■ 

gm^^        ^^  common  rc- 

paffii^  a  common  recovery.  ^  covery,  that  the 

The  firft  objeftion  was,  that  at  the  foot  of  the  prsecipe  at  bar,  ^«'  °'5^f 

0%         ^    %  ,  ,  ^  !■!  ntmes  of  the 

It  was  nated  that,  ^  the  tenant  m  perum  voucheth  to  warrant  vouchees  inthe 
«  John  Ckajjpd  Woodkoufe^  derk,  Ann  Mmpejfan^  fpinfter,  and  J^J^jJ^^"^^"^ 
^  Mary  Woodhoufe^  widow,'*  whereas  the  dedimus  was,  <^  the  variet.  Nor  that 
•*  tenant  in  perfbn  voucheth  to  warrant  Mary  Woodhmfe^  wi-  )„oJJ,"'^f^i,°^ 
^  dow,  John  Chappel  Woodhoufef  clerk,  and  Ann  Monpeffbn^  feveraivoucheei^ 
«  ^inftcr  f  tran^fofing  the  names.  Ji^^° jr'**""* 

Tlie  fecond.and  more  material  objeAion,  originated  in  the  parchment; 
varrants  of  attorney}  taken  bjr  virtue  of  the  commifficm.  For 
Aere  being  three  vouchees,  two  of  them  had  given  one  joint 
Mncant  of  attornfij,  and  the  other  had  givl^  his  on  a  feparate 
pieoe  of  parchment,  when  in  ftri^nefi  the  warrant  ought  to  have 
faeen  joint,  that  is,  all  on  one  piece  of  parchment. 

He  iaid,  that  it  was  the  wiih  of  the  officer,  that  this  matter 

Ihoald  be  mentioned  to  the  Court ;  though  both  the  warrants  of 

tttomejr  being  annCTod  to  the  dedimos,  could  not  be  conftrued 

to 
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1 797.  to  relate  to  any  other  premifes  than  thofe  contamed  therein.  Jtle 
added  that  all  the  parties  were  defirous  that  the  recovery  fhould 
pafs. 

Wood  uouit.        The  Court  {ahfentcEyrc  Ch.  J.)  thought  that  there  was  nothing 
material  in  either  of  the  objeAions.  (a) 

And  Heath  J.  laid,  that  the  warrants  would  be  good  even 
in  a  real  fuit. 

{a)  In  Hil  term  1799  in  C.  B.  where  and  Mary  his  wife,  (iiler  and  coparcener 

7^«R^aj'Cent.wasdemandanr, /^9^«^Gent.  with  Gr<7<;^,  voucheesi  the  lame  cbjedlion 

tenant,   and    Robctt   Leaper    Percy    and  as  the  iaft  i:i  the  above  cafe  was  taken  and 

Gract  his  wife,  Jind  Edmond  IViUiam  Percy  overruled,  after  a  reference  to  this  cafe. 


May  18th.  HoLWARD  V.  ANDllfe. 

x7aaM.59.  T^AiLin  this  a6lion  were  oppofed  and  reje£led  on  a  former 
^'^^,^nd^-  ^^y'  ^^  ^^^  Defendant  furrendered  on  the  next ;  ficfli 
jeited,  mdthc  bail  being  now  brought  up  for  juftification, 
SjitntoLl'on  Cockell  Seijt  infifted,  that  the  Defendant  not  having  been  a 
the  next  day,  he  prifoner  at  the  time  of  the  former  oppofitionj  the  Plaintifl'  was 
Su^nthout  My-  entitled  to  the  cofts  of  that  oppofition,  before  the  new  bail  could 
hig  the  cofts  pf   be  fuffered  to  juftify. 

jx^fliion.  ^^^  Sed  per  Curiam.  The  Court  will  not  infift  on  the  cofts  of  a 
former  oppofition  being  paid  to  the  PlaintifiP,  where  the  De- 
fendant is  furrendered  on  the  next  day.  It  has  Jately  been  de- 
termined otherwife. 


M^y  19th.  Gardner  v.  Baillie. 

A  bill  of  ex-        jr^  Blanc  Serjt.  movetl  that  the  prothonotary  might  review 
no  part  of  the  his  taxation  in  this  cafe,  and  allow  the  cofts  of  a  bill  of  ex- 

record  in  the      ceptions. 

not  to  be  in-  P^  Curiam.     The  bill  of  exceptions  is  no  part  of  the  record, 

eluded  in  Uje       tQi  ^fter  judgment;  if  it  were,  the  Court  ought  to  take  it  into 
tlitre.  confideration  before  judgment;  which  is  never  done  (a),    llie 

caufe  proceeds,  and  judgment  is  given  here,  as  if  there  were  no 
bill  of  exceptions;  this  may  be  accounted  for,  by  the  pra£iice 
which  formerly  prevailed,  of  trying  all  caufes  in  bank.    Tlie  bill 

(a)  In  27  H.  8.  24,  25.  In  the  K'tngs  **  here ;  but  from  this  court  he  has  only  hii 

Bench,  Fitzjamcsy  C.  J.  faid  "  Ex  ngo'e  "  writ  of  error  to  Parliament,  which  would 

'•  juris  a  party  Ihall  not  take  advantage  of  "  be  a  great  delay,  and  coft  to  him ;  where- 

«  a  hill  of  exceptions  in  arrett  of  jut^g-  "  fore  it  is  pnidtnt  that  wefhould  exa- 

^  roent,  but  (hall  be  put  to  his  writ  of  error,  <'  mine  the  matter  before  judgment.*'    be« 

**•  and  this  is  good  to  be  obfenred  in  C,  ^.,  alfo  Enfield  v.  HUU^  7,  Lev,  236.  and  By!" 

**  £yir  the  party  may  have  a  writ  of  error  Ur**  jf,P,  ^16, 

oi 
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oFcxceptioDs  U  carried  into  a  Court  of  Error,  and  there  annexed  1 797. 
to  the  record;  if  it  had  been  part  of  the  record  here,  tUere 
vxmld  be  no  occafion  to  fend  for  the  judge  to  acknowledge  his 
fed ;  when  that  is  adcnowledged,  it  is  then,  for  the  firft  time,  Baillic 
uniexed  to  the  record.  Bein^;  for  the  benefit  of  the  party  who 
tenders  it,  and  remaining  in  his  pofTeffion,  it  is  in  his  breaft  to 
employ  it  or  not.  Regularly  it  ought  to  be  tendered  at  the  time 
of  the  trial,  and  iealed  by  the  Judge  in  Court ;  and  though  the 
pra&ice  is  to  allow  the  counfel  to  tender  it  afterwards,  and  fbme 
espence  may  ariie  to  the  parties  before  it  is  fettled,  yet  this  is 
sot  in  a  regular  couric  of  proceedings,  upon  which  cofts  can  be 
■Korred.  If  the  record  be  lengthened  by  the  bill  of  exceptions, 
cofts  will  be  allowed  for  copying,  fees  to  counfel,  4^.  by  the 
Court  of  Error.  But  there  can  be  no  cofts  in  the  Court  bdow. 
i>  Blanc  Ser  jt  took  nothizig  by  his  motion. 


Saunders  v.  Pittman.  p^,  103. 

A   RuuE  having  been  obtained  by  Bunnington  Seijt  to  (hew  The  Court  win 
•  caufe  why  the  trial  in  this  cafe  ihoul4  not  be  put  off* till  next  Iriii'ai  th«  to- 

Wlary  term,  on  an  affidavit,  ftating  that  a  mafter  of  a'*<teflei  ^'"^^  <>^<^ 
employed  in  the  Southern  Whale  Fiiliery,   was  a  material  wit-  account  of  ch* 
nefs  in  the  canfe,  and  that  he  was  expeded  to  return  about  Chrijl"  «i'<«nc«  of  ■  mi- 

'  ^  .  •'        lerial  witoefi, 

mu  next,  if  h«  has  con- 

Skepherd  Seijt  ihewed  for  caufe  an  affidavit,  ftating  that  this  <*«^\^  ^''^  bien 
i&bn  was  brought  on  articles  of  agreement  in  the  pofleffion  of  the  the'caufe  of  •&/ 
Defendant ;  that  the  Defendant  had  delayed  the  caufe,  and  pre-  '"^°P"  *^* 
vented  th.e  Plaintiff  fix)m  going  to  trial,  while  the  Defendant's 
vitne&  was  in  England^  by  withholding  from  the  Plaintiff  a  copy 
of  the  articles,  till  he  had  moved  the  Court;  i^en  the  Plaintiff 
fimnd  himielf  obUged  to  amend.   He  added  that  after  the  amend- 
wattf  the  rule  to  plead  happened  by  miftake  to  be  in  the  original 
cude,  inftead  of  the  amended  one,  and  that  the  Defendant  refufed 
Id  waive  that  advantage^  which  produced  a  fturther  delay. 

Bunningkm  cantrd, 

l^CuriaM.  The  Court  will  not  in  all  cafes  be  content  with  a 
comnicm  affidavit  to  put  off  a  triaL  It  muft  be  iktisfied  that  in- 
joftioe  would  be  done^  if  (iich  an  application  were  refufed.  Here 
apoor  Plaintiff  claims  a  debt ;  hewants  to  amend  his  proceedings 
17  die  articlefl  of  agreement,  and  the  Defendant  delays  fhewing 
ibaa  tiD  Imiaobligedlo  to  do ;  and  in  the  mean  time  his  witnefs 
VOL.  I.     •  D  leaves 


Saunders 
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1 79  7.  leaves  England.  He  has  therefore  brought  himftlf  into  this  dif* 
ficulty,  by  endeavouring  to  take  an  unfair  advantage,  and  the 
Court  will  not  confider  itlelf  obliged  to  put  off  the  trial  of  a  cauie ' 
PiTTMAN.  for  the  accommodation  of  the  Defendant,  if  the  Defendant  has 
not  condu6led  himieli*  fairly  and  candidly,  and  if  he  might  have 
had  his  witnefs. 

Rule  difcharged. 


"^  *^  '  Bradley  v.  Tunstow. 

9  -£«/?,  436. 

The  general  yx  y  an  Order  of  the  Chief  Juftice,  made  with  the  confent  oftte' 

rule  of  reference,  parties,  for  referring  tliis  caufe  to  arbitration,  it  was  ordered, 

does  not  include  «  That  the  debt  for  which  this  a6lion  is  brought,  be  referred  to 

the  cons  of  that  _    _,    __^  ^     ,  -    .  .       .  *^ .  ..,  , 

xefeftnce.  "  F,  C  Efq.  to  fettle  and  determme  how  much,  or  it  any  and 

"  what  fum  is  due  to  the  Plaintiff  from  tlie  Defendant,  and  that 
"  for  what  fum  he  ftiall  find  due,  the  Plaintiff*  fliall  be  at  iilxnty 
*'  to  enter  up  his  judgment,  and  fue  out  execution  for  fuch  luin 
**  fo  found  due,  together  xvith  his  cojls^  provided  the  faid  debt 
••  fo  to  be  fettled  and  afcertained  amomit  to  40  5. 

The  arbitrator  awarded  40/.  145.  for  the  debt,  and  cojls  to  be 
taxed  by  the  prothonotary.  His  taxation  amounted  to  a  cer- 
tain fum  including  the  coils  of  the  reference ;  on  which  allocatur 
judgment  being  enteted  up  by  the  Plaintiff,  the  Defendant  ap- 
plied to  the  prothonotary  to  ftrike  out  the  cods  of  the  reference ; 
who,  on  reconfidering  the  matter,  difallowed  them  accordingly. 

Le  Blanc  Seijt.  on  a  former*  day  having  obtained  a  rule  nifi  to 
fet  afide  the  judgment  for  this  irregularity. 

Shepherd  Seijt.  for  the  Plaintiff,  contended,  that  where  a  caufe 
was  referred  to  arbitration,  and  the  Court  direfted  the  cofts  of 
the  caufe,  to  abide  the  event  of  the  arbitration,  and  nothing 
was  faid  in  the  rule  about  the  cofts  of  the  reference,  the  cofts  of 
the  reference  became  part  of  tlie  cofts  of  the  caufe,  and  fo  he 
underftood  the  pra6lice  to  be  in  the  Kin^s  Bench. 

Le  Blanc  contra^  faid,  That  under  the  rule  the  cofts  at  law  (a) 
only,  followed  the  event  of  the  award ;  and  if  the  cofts  of  the  re- 
ference were  intended  to  be  included,  the  arbitrator  ought  to  have 
awarded  them,  which  he  had  not  done ;  that  as  the  reference  was 
matter  of  mutual  accommodation,  the  cofts  ought  to  be  paid 
by  both  parties  equally,  uiileis  otherwife  dire6led  by  the  rule. 

(«}  Cffvf.  xa;.    %  Biatk,  953.    Ttd^t  FraaU$  UJLjB.  545>  J46. . 

;c  Eyre 
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Eyre  Ch.  J.     It  is  impofSble  to  fay  that  the  judgment  in  this        1 797. 

cale  is  irregular,  for  it  follows  the  allocatur  of  the  prothonotarj'.       *• 

TTie  queftioii  therefore  is  not  properly  brought  forward,  but  as  it  ^^^^^^^ 
IS  before  us,  we  may  as  well  decide  it.  The  whole  difficulty  arifos  Tohitow. 
from  the  fuppofed  pra6licc  of  the  King's  Bench.  If  that  Court 
has  ianAioiicd  the  pra£iicc  of  including  die  coils  of  reference  un- 
it r  a  condition  in  the  rule,  relating  to  cotts  generally,  I  do  not 
ted  myfelf  at  liberty  to  (peculate  upon  the  point.  It  appears 
however  to  me,  that  a  reference  being  made  for  the  conveni- 
ence of  both  parties,  the  expences  ought  to  be  fuftained  by  both. 
A  provifion  for  the  cofts  of  reference  being  generally  made  in 
*  the  rules,  but  omitted  in  the  prefent  inftance,  is  a  ftrong  argu- 
ment to  (hew  that  they  were  not  here  intended  to  abide  the 
event  of  the  arbitration. 

BcLLER  J.  The  general  pra6lice  in  drawing  up  thefe  rules,  is 
to  ditlinguifh  between  the  cofts  of  the  reference,  and  the  cofts  of 
the  caufe ;  tlie  latter  ufually  abide  the  event  of  the  arbitration, 
the  former  not.  Here  that  diftinfl  ion  is  omitted,  it  is  referred  to 
the  arbitrator  to  determine  the  fimi  due  between  the  parties,  and 
the  cofts  are  to  follow  the  event  of  his  award.  I  am  inclined  to 
think  the  pra6lice  of  the  King's  Benchy  as  fuggefted,  to  be  right 
Docs  not  the  term  cq/ls  mean  all  cofts  ?  I  do  not  fee  how  to  dW- 
tinguifh  between  the  cofts  of  the  caufe,  and  thofc  which  arife  in 
the  progreft  of  the  caufe.  All  cofts  which  ariie  between  the 
writ  and  the  judgment,  unlefs  otherwife  provided  for  as  t^e  caufe 
goes  on,  must  be  confidered  as  the  cofts  of  the  caufe.  But  as 
ve  have  feen  thefe  cofts  of  reference  amount  fometimes  to  very 
hard  Aims,  it  might  not  perhaps  be  foreign  to  fuppofe,  that  they 
were  purpolely  omitted  in  this  rule  to  avoid  the  poflibility  of  fuch 
espence.  If  there  are  any  authorities  on  the  rubje6l,  I  think 
we  muft  be  bound  bv  them. 

Heath  J.  I  wifh  an  miiformity  of  pra6licc  to  prevail  in  the 
two  Courts, 

RooKE  J.  If  there  be  any  cafe  in  the  Kinoes  Bench  to  that 
efieA,  I  think  the  cofts  of  the  reference  fliould  ajDide  the  event 
of  the  Arbitration ;  otherwife  I  fhould  be  of  opinion  with  my 
Lord,  that^ey  ought  not  to  be  included. 

TTic  prothonotary  having  been  defired  to  inquire  concerning 
the  praftice  of  the  Kin^s  Benchy  on  this  day  reported  that  he 
had  been  informed  by  the  Mafter,  that  though  no  cafe  had  oc- 
curred within  his  knowledge,  where  this  queftion  had  arifen  under 
die  order  of  a  Judge;  ret  that  it  was  generally  underftood  that 
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1797.        an  arbitrator  had  no  power  to  give  the  coils  6f  the  award,  un* 
leffc  under  a  proviHon  infertcd  in  the  order  of  tnfiprivs. 

Per  Curiam.  As  we  find  the  prafUce  of  the  Kin^s  Bench  dceft 
T&NiTow.  not  warrant  the  idea  of  including  the  cofts  of  the  reference  un- 
der the  general  term  cqfls^  the  Plaintiff  liiuft  note  more  to  reform 
his  judgment  by  confent,  and  reduce  it  to  the  proper  amount. 
But  as  the  judgment  was,  ftri6lly  Ipeaklng^  regular,  and  thfe 
Plaintiff  was  under  the  neceffity  of  oppofing  this  motion,  w6 
fliall  not  allow  the  cofts  of  this  application,  [a) 

{a)  An  awardof  «*  Coftsfuftainedinrhe      ference,  Browne  v.  Mar/Jen  and  others^ 
**  idion,**  does  not  includt  cofts  ot  the  re-      i  H.  BL  2  23. 


'*^^*^'-  HoLLis  V.  Brandon. 

J^^.  228.  ^ 

If  anaffldavkto  f^^^'^^^  Seijt.  moved  for  a  rule  to  ftiew  caufe,  t^hy  thp  De- 
hoW  to  hail  be  fendant  ihould  not  be  dilcharged  out  of  the  cuftody  of  the 

*"titf  andD* '"'  ^^^^^^  of  the  Flcet^  on  entering  a  common  appearance,  on  the 
•  feDdant,**  h  is  ground  of  an  irregularity  in  the  affidavit,  by  which  be  was  held 
^^  to  bail 

The  affidavit  was  intitled  "  Edward  HoUis  Plaintiff,  and 
**  miliam  Brandon  Defendant,"  and  proceeded  to  ftate  "  that 
"  WiUiam  Brandon,  the  Defendant  in  this  caufe,  is  juftly  in- 
"  debted  to  this  deponent  in  tlie  fum  of  jfi  —  for  work  done 
'^  and  performed  by  this  deponent  and  his  fervants  in  and  about 
^  the  Ubfineis  of  the  faid  Defendant)  and  for  the  faid  Defendant  \ 
^^  and  for  divers  materials  found  and  provided  in  and  about  the 
^^  faid  work ;  and  for  money  lent  and  advanced  to  the  faid 
^  Defendant  at  his  fpecial  Inftance  and  requeft." 

The  Defendant  h&d  been  arrcfted  on  a  bill  of  Middlefer  and 
bailed,  and  afterwards  furrendered  Iiimfelf  to  the  King's  Bench 
Pri/bn,  from  whence  he  was  removed  to  the  Fleet  by  habeas 
corpus  before  declaration  delivered.  ,    ' 

On  thefe  &6ls  the  Court  granted  a  rule  to  ihew  caufe,  but  fug-^ 

gcfted  to  the  Plaintiff  that  he  might  file  a  fupplemental  affidavit 

On  the  1 6th,  S/iepkerd  Serjt.  fhcwed  caufe  againft  the  rule, 

and  c6ntended  that  there  was  no  neceffity  for  a  fupplemental 

affida^at,  as  the  original  one  was  fufficiently  pofitive. 

Clavton  Serjt.  in  fuppprt  of  the  rule.  The  affidavit  was  here 
Intitled  £(Amr^iJb^  Plaintiff  and  WiUiam  Brandon  Defendant, 
at  a  time  when  no  caufe  in  fa6i  exified.  An  order  was  a6lually 
made  in  this  very  cafe,  by  one  of  the  juftices  of  the  Kin^s  Bencli,, 
for  the  difcharge  of  the  Defendant,  but  he  having  been  removed 
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to  the  Fleets  the  warden  could  not  obey  that  order,  and  there-        I797» 
fore  the  quefUon  is  brought  before  this  Court    In  King  v.  Cde^  ■ 

6  r.  A  640.  the  affidavit  being  intitled,  "  IL  King  qui  tarn  v.       "°^"* 
"*  T.  Colesj^  the  Defendant  was  difcharged  on  common  bail.  Alio     Biakidon. 

in  a  cafe  of  Sir  John  Call  Bart.  v. before  AJIihwJl  J.  the 

Defendant  was  difcharged  on  the  fame  ground,  and  no  obje6lion 
made.  This  cafe  is  iliil  flrongcr,  as  the  affidavit  was  not  only 
intitled  witli  the  names  of  the  parties,  but  had  the  addition  rf  * 
FlaintifFand  Defendant  It  is  a  general  rule,  that  a  Defendant 
fliall  not  be  deprived  of  his  liberty,  unlefs  the  Plaintiff  can  be  in* 
dicled  for  perjury  if  his  affidavit  be  falfe.  It  mufl  therefore  be 
pofitive.  There  being  a  doubt  in  the  prefent  inflancc,  whether 
an  indiciment  for  peijury  could  be  maintained  or  not,  the  Court 
has  given  the  Plaintiff  an  opportunity  to  file  a  fupplemcntal 
affidavit,  which  he  has  not  done.  On  the  above  grounds  there- 
fore I  fubmit  that  tlie  rule  muft  be  mad2  abfolute. 

Shepherd  Seijt  cojUrd.  This  cafe  may  be  diftinguifhed  from 
that  of  King  v.  Cole.  There,  the  name  of  71  Cole  was  not  added 
to  the  word  Defendant  in  the  body  of  the  affidavit,  whereas  here 
the  Flidntiff  fpeaks  of  JViUiam  Brandon  the  Defendant  Befides, 
the  word  "  Defendant*'  may  be  rejeiled  as  furplufage,  for  it  is 
pofitivcly  fWom  that  JViUiam  Draiulon  was  indebted. 

Etre  Cb.  J.  The  idea  of  a  fupplcmental  affidavit  proceeded  on 
a  collateral  ground :  it  was  fupfgefted  with  a  view  to  afcertain  who 
was  meant  by  the  perfon  called  Defendant  The  Court  underftood 
that  the  affidavit  was  intitled,  but  that  no  name  was  added  to  the 
word  "  Defendant"  iu  tlie  bcdy  of  it  If  there  be  no  other  defcrip^ 
tion  of  the  perfon  indebted,  the  word  "  Defendant"  is  loofe  and 
onoertain,  and  ought  to  be  fupplied ;  but  when  the*  affidavit  fays, 
^  Wiiiiam  A-andon  Defendant,'^  I  fliould  much  doubt  whether  it 
woaldbebad,merelybecaufbitwas  intitled  ^^EdwardHoUisVlsim' 
**  tiffand  fF?i//fl»iJ9^an//on Defendant,"  beforethecommencement 
of  the  caufe.  Since  theflatute  for  fuiqg  put  bailablewrits,  it  maybe 
a  qncftion  whether  an  affidavit  to  hold  to  bail  be  not  in  fa6i  a 
commencenient  of  the  caufe.  Why  is  a  writ  confidered  as  the 
QGknnienoanent  of  the  oaufe  before  the  parties  are  in  Court?  and 
vet  it  always  is  &.  This  way  of  confidering  it  will  not  break  in 
upon  what  has  been  faid,  that  in  an  indi6iment  for  peijury,  if  the 
indiAment  ftate  the  peijury  to  have  been  committed  ^^  in  an  affi- 
^  davit  in  a  cacaie^  and  there  be  no  caufe,  the  party  cannot  be 

O  3  conv^^ed: 


38 


1797- 

HoLUt  ^ 
V. 
B&ANOON. 


CASES  IN  EASTER  TERM 

convi6led :  but  here  I  doubt  whether  the  affidavit  be  not  a  com- 
mencement of  the  fuit. 

BuLLER  J.  It  has  been  faid  that  if  the  Plaintiff  was  indi£led 
for  peijury  there  might  be  a  doubt  whether  he  could  be  convi6led 
on  a  fupplemental  affidavit.  Have  not  the  Court  jurifdiflion  ? 
An  application  is  made  to  them  to  difchargc  the  Defendant  in 
the  regular  exercife  of  their  jurifdiflion :  they  require  a  fecond  ^ 
affidavit  to  afcertain  the  debt :  there  can  be  no  difliciilty  then  in 
the  affignment  of  perjury. 

The  Court  having  taken  time  to  inquire,  F^rprc  Ch.  J.  this  day 
faid :  We  have  confidered  this  qucltion,  and  have  found,  upon 
inquiry,  that  it  is  the  fettled  pra6lice  of  the  King^s  Bench^  that  in 
a  motion  for  an  information,  if  an  affidavit  be  iiititled  in  a  caufe, 
it  is  reje6led.  We  think  the  rule  fhould  be  univci-fal,  for  the  only 
ground  on  which  it  is  founded  is,  that  it  would  be  difficult  if  not 
impoffible  to  indi6l  for  perjury  upon  fuch  an  affidavit.  We  think 
alfo  that  the  praflice  of  both  Courts  fhould  be  uniform. 

Rule  abfolute  without  cofts  [a]. 


(a)  Subfequent  to  this,  in  the  cafe  of  other  cafes  then  before  them,  Hifcharged 

CJarieV.  Carvib»rMf,  Tr-T*.  1 79 7, the  C«''urt  (imiuir  rules  to  the  prefent :  but  at  the  fame 

of  K.B.  confidered  the  pradlice  of  intilling  time  determined  to  make  a  rule  of  Court 

nffidavitt  to  hold  to  bail  too  common  to  he  ordering  that  fuch  affidavits  (hould  not  be 

deemed  erroueous :  and  accordingly  in  two  intitled  for  the  future.     Fi^e  7  T.J^.  311. 


Jlitfjf  l6th. 

'  The  Court  of 
C,  B,  will  male* 
the  payment  of 
cods  for  not  pro- 
ceeding to  trial, 
a  term  of  dif  • 
charging  a  rule 
for  ju.igment  as 
in  cafe  of  a  i»0»- 
fuiU 


JoLLiFPE  V.  Morris. 

^HEFHERD  Seijt.  on  a  former  day  obtained  a  rule  to  fhew  caufe, 
why  judgment  as  in  cafe  of  a  nonfuit  ffiould  not  be  entered 
up  in  this  cafe,  for  not  proceeding  to  trial  according  to  the  Plain-^ 
tiiBTs  undertaking. 

The  Court  now  inclining  againft  him,  on  an  affidavit  of  merits 
fhewn  by  Bunningtan  Seijt.,  and  a  peremptory  undertaking  to 
try  at  the  next  affizes  offered; 

Shepherd  defired  that  payment  of  cofts  for  not  proceeding  to 
trial  might  be  made  a  term  of  difcharging  the  rule. 

The  Court  feemed  at  firft  to  doubt  whether,  if  a  party  elected 
to  move  for  judgment,  as  in  cafe  of  a  nonfuit,  he  did  not  thereby 
waive  the  cofts  of  not  proceeding  to  trial ;  and  if  intitled  to  them, 
whether  it  was  not  neceflary  to  apply  by  a  feparate  motion ;  but 

5  having 
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hsring  read  a  note  {a)  from  the  book  of  One  of  the  officers,  by  i  mq»j^ 

widiii  it  appeared  that  the  pra£liceof  this  Court  differed  from  tliat      p 

tf  die  Kin^s  Bench  in  this  re(pe6i,  they  faid  that  cofts  for  not  pro-  Joi  lh n 

cxeding  to  trial  might  be  giv^i  on  the  motion  for  judgment  as  in  mok'hs. 
cife  of  a  nonfuit,  and  accordingly  with  that  condition 

Difcharged  the  rule. 

(«)  The  name  of  the  cafe  mentioned  in     tate  motioo*  was  Trlandt  ?.  QoUfmitb  aii4 
!rr  jbme  note,  where  the  Court  of  K.  3.     Auother, 
refidVd  CO  give  fuch  cofts,  unlets  on  a  iepa« 


Rice  v.  Browk.  May  a7th. 

HTHE  Plainti/F  In  tliis  cafe  fucd  as  a  pauper:  and  the  caufe  fland-  a  |)au|>es  u 
'*'    ing  in  the  paper  for  trial,  on  the  firft  fitting  in  Eajla-  Term,  %f^^^ "''" 
was  on  tliat  day  made  a  remanct,  until  the  fccond  fitting  in  the  ^''^^-  Thai  he 
lame  term,  by  an  order  of  nijipriits  at  the  inftance  of  the  Defend-  for^h^e  alfaUir 
tnt,  he  undertaking  to  pay  the  cofls  of  the  day,  and  alfo  of  that  <rf  hit  opponents. 
application.  The  order  was  made  a  rule  of  this  Court,  and  thecoft^ 
allowed  by  the  prothonotary ;  but  the  Defendant  refufed  to  pay 
them :  in  confequence  of  which,  lluiiningtoji  Serjt.  on  a  former 
day  moved  for  an  attachment. 

When  this  was  firfl  mentioned,  the  Court  fecmed  to  entertain 
flrong  doubts  whether  a  pauper  could  be  allowed  cofls ;  and  llun-- 
nington  was  defired  to  look  into  the  matter. 

On  this  day  he  contended,  that  it  was  regular  for  a  pauper  to 
recover  cofls,  and  that  it  was  the  pra6lice  to  allow  them,  where, 
had  he  not  been  a  jjauper,  he  would  by  the  yerdi6l  have  been  en- 
titled to  them.  He  cited  3  Bl.  Com.  40 1 .,  where  it  i*  laid,  "  a 
*•'  pauper  may  recover  cofls,  though  he  pays  none;"  and  Scaichmer 
T.  Foidkard,  i  Eq.  Ccu  Ah,  125.,  vrhere  Lord  Somers^  afler  much 
inquirj',  ordered  cofls  to  a  pauper ;  "  for  though  he  were  at  no 
"  cofts,  or  at  fmall  cofls,  yet  the  counfel  and  clerks  did  not  give 
^  their  labour  to  the  Defendant,  but  to  the  pauper."  He  faid  in 
}Falier\. Packer^  Cookers  Cafes  ofPraSlice  in  C.P.  47.,  the  Court 
Ofdered  cofls  to  be  taxed  againfl  a  pauper  for  not  proceeding  to 
urial,  and  declared  that  a  pauper  fhould  pay  cofls  for  all  defaults, 
as  an  executor  or  adminifU'ator  fhould  for  their  own  defaults  (i)« 
If  then  a  pauper  ^as  liable  to  pay  colts  for  his  oven  defaults,  why 

(^  See  alfo  X  ^fr.4ao« 

p  4  iliould 
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ihould  he  not  receive  them  for  thafe  of  his  opponent  Heurged 
that  in  this  cafe,  it  was  hardly  within  the  difcretion  of  the  Coart 
to  refufe  them,  fince  the  implication  was  founded  on  confent,  and 
a  voluntary  undertaking  to  pay  the  cofts  which  had  been  made 
a  rule  of  Court 

CockeU  Serjt  contrdy  faid,  (a&d  it  was  allowed  on  the  oOxer 
fide,)  that  the  pauper  had  not  the  fmalleft  merits  on  the  ti'iaL 

Per  Curianu  The  cafe  that  has  been  cited  refpe6ling  the  pajr 
ment  of  cofts  by  a  pauper,  is  not  law.  The  mode  of  proceeding 
by  the  Court  is  this!  where  a  pauper  miibehaves  himfelf,  he  is 
dispaupered  in  confequence  (a),  and  ib  becomes  liable  to  cofts. 
In  this  cafc^  however,  the  attachment  muft  iiTue. 

(tf)  %  Str.  nil.  a  Sali.so6.  iJVttf.  14.  recovered  in  a  feeond,  the  Court  refufed  to 

•nd  the  Cifei  cited  therein.     \r\' Butter  v.  deduft  out  of  the  recovfry  in  the  fctoiid 

Jnmrft  \Sf  Ux.  1  Str.  891.  •  pauper  having  adtiou  tb«  colls  of  the  fi4lU 
b«eti  oonfuiced  in  a  Or  it  a^ion,  and  hitving 
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Plaintiff!)  were 
incorporated  bv 
the  name  of*' the 
Mavcr  and  Bur- 
geflet  of  the  bo. 
rough  of  S/aftrd 
im  tl>e  cettniy  »f 
Stafford^*  and 
fudd  by  the  name 
of  ••  the  Moyor 
and  JByrgeJTts  of 
the  bnroitgh  of 
Etaffftrd:*   Thia 
if  in  abatemeoc, 
■nd  not  ID  bar. 


Mayor  and  Burgefles  of  Stafford  v.  Bolton, 

n['^Bis  was  an  a£iion  on  the  cafe  for  tolls* 
^  The  declaration  began,  **  That  whereas  the  town  oiStqfr 
^^  ford  in  the  county  of  Stqffbrd  is,  and  from  time  immemorial 
<^  hath  been,  an  antient  borough  J  and  the  burgeifes  of  the  faid 
*^  borough  from  time  immemorial  have  been  a  body  politic  and 
^  corporate  in  deed)  &61,  and  name,  and  have  been  confirmed  by 
divers  letters  patent,  of  divers  late  kings  and  queens  of  England^ 
at  divers  times,  by  divers  names  of  incorporation,  and  for  divers^ 
to  wit,  fifty  years  laft  paft,  have  been  fuch  body  poUtic  an^  cor- 
"  porate,  Jy  the  name  of  the  Mayor  and  Burge£h  of  the  boiough  qf 
Stcrffbrd.^*  It  then  went  on  to  ftate  that,  ^'  the  faid  mayor  and 
burgefles  had  been  accuftomed  to  repair  the  pavements  of  the 
^*  faid  borough,  for  the  more  convenient  bringing  of  com  and 
<<  grain  into  the  faid  borough,  and  J3y  reafon  ther^f  had  bee^  ac* 
<*  cuftomed  to  receive  a  reafbnabletoU  for  all  com  or  grain  brought 
into  the  faid  borou^,  to  be  fold  or  delivered  tp  any  perfbn 
within  the  faid  borough ;  that  one  E.  H.  brought  into  the  faid 
borough,  within  the  fame  to  be  delivered,  and  within  the  fame 
*'  aAually  delivered  to  the  Defendant,  Olivers,  to  wit,  ^orty  bufhels 
*<  of  oats;  that  thereupon  the  faid  mayor  and  bnrgeffiss  demanded 
^'  of  the  Defendant  half  a]i>ufhel  of  oat$  a$and  for  the  faid  toll; 
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**  that  the  iaid  Defendant  refiifed  to  deliver  the  fame  to  the 
**  i#id  mayor  and  burgefles,*^  &c. 

Flea  not  guilty  and  iflue  joined  tlicrcon. 

This  came  on  to  be  tried  before  Thomjbn  Baron,  at  Stafford 
i^uing  Aflizes  1 797. 

The  Plaintiiis  produced  in  evidence  a  charter  of  iiJac.  i, 
which  after  reciting,  "  Tliat  whereas  our  borough  of  Stqffhrd  in 
^  the  county  of  Stctffbrd  is  an  antieiit  and  populous  borough, 
^  and  die  buigefles  of  that  borough  from  time  whereof,  &c.  have 
^  had,  uled,  and  enjoyed  divers  liberties,  &c.  as  well  hy  our 
**  charters,  as  thoieoi*  divers  of  our  progenitors  and  predeceflbrs, 
^  late  kings  and  queens  of  England,  to  them  and  their  predc- 
"  ceflbrs,  Ibmetimes  by  the  name  of  burgefles  of  Stafford,  and 
"  fbmetimes  by  tlie  name  of  burgefles  of  the  borough  of  Stafford, 
^  and  Ibmetimes  by  the  name  of  burgeffes  of  the  town  of  Stafford^ 
*•  xmd  fbmetimes  by  tlic  name  of  the  bailiffi  and  burgeffes  of  the 
*•  borough  oi  Stafford  in  the  county  of  Stafford,  and  by  other 
"  names  heretofore  made,  granted,  or  conjfirmed,  as  alfo  by 
*•  reafbn  of  divers  prefcriptions,  ufages,  and  cuftoms  in  the  faid 
^  borough,  ufed  and  accuftomed,"  &c.  and  alfo  reciting  letters 
patent  of  3  Jac,  i.  by  which  the  burgeffes  and  inhabitants  of  the 
borough  aforefaid,  "  by  whatever  name  Oi'  names  they  had  been 
*•  theretofore  incorporated,  or  whether  they  had  been  lawful  !y 
^  incorporated  or  not,  for  the  future  for  ever,  without  any  doubt 
•*  or  ambiguity  thereof  were  incorporated  by  the  name  of  bailiffs 
*•  and  burgefles  of  the  borough  of  Siajffbrd  in  the  county  ofStaf" 
^fardLP  &c  proceeded:  "  We  will,  ordain,  conflitute,  and  grant, 
^  that  the  fiuu  borough  of  Stafford  in  the  aforefaid  county,  in  fu« 
^  tare,  may  and  fhali  be  a  free  borough  of  itfMf,  and  that  the  bai-* 
« liffit  and  burgefles  of  that  borough,  and  alfo  all  and  fingular 
^  the  burgefles  and  inhabitants  of  the  fame  borough,  by  whatfb- 
^  ever  name  or  names  they  or  their  predecefTors  have  heretofore 
^  hoen  inooiporated,  and  whether  they  have  been  heretofore  in- 
^  corporaCed  or  not,  and  their  fucccflbrs  in  ftiture,  for  ever  may 
**  and  (hall  be  ly  force  of  tliefe  prefents  one  body  corporate  and 
"  pcditic,  in  deed,  e£^^  and  name,  bj^  the  name  of  the  Mayor  and 
•*  BwrgeJfetoftkeBarough  ofStqfford  in  tJte  county  qfStcrfford;  and 
^  them  Uf  the  name  of  the  Mayor  and  Btirgeffes  of  the  borough  of 
**  Stqffbrdintke  county  ofStqfford,  one  body  corporate  and  politic, 
"  in  deed,  efie6i,  and  name,  really  and  to  Uie  full  for  us,  our  heirs 
<"  and  fiieoefibrs,  we  do  ere£l,  ordain,  conflitute,  and  declare  by 
*^  thdaprefen^  and  that  by  the  lame  name  they  fliall  l^veper- 

<<  petual 
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1797.       «  petual  fucceiEon,  <Jr,  and  that  by  the  fame  name  of  mayor  and 

■■  **  burgeffes  of  the  borough  oi Stafford  in  the  comity  of  Stafford^ 

BurfdTel  of    "  ^^7  "^^7  p'^ad  and  be  impleaded,  anlwer  and  be  aniwcreil 

Sta? roiD      «  unto,  defend  and  be  defended,  in  any  courts  and  places,  and 

Bo Jrojr*       "  before  any  judges  and  jufticcs,  Sfc,  in  all  and  fingular  a6lions, 

**  SfC.  in  the  fame  manner  and  fonn  as  any  other  our  liege  llib- 

"  jefls  of  this  kingdom  oi  England^  ]>erfon8  able  and  capable  in 

*'  law,  or  any  other  body  corporate  and  politic  within  our  king- 

**  dom  o{  England^  are  able  to  plead  and  be  impleaded,  anfwer 

"  and  be  anfwered  unto,  defend  and  be  deiended,"  <§-c. 

On  this  evidence,  the  Defendant's  counlel  objefled  that  there 
was  a  variance  between  the  name  of  the  corporation  in  the  char- 
ter and  that  in  the  declaration;  and  after  ibme  argument,  the 
learned  Judge  nonfuited  the  Plaintiff. 

On  the  I  ft  day  of  this  term  Williams  Serjt.  obtained  a  rule  to 
(hew  caufe  why  the  nonfuit  ftiould  not  be  fet  aiide,  and  a  new 
trial  be  had.  He  cited  B70.  Abr,  Mifnomer  73.  Briefe  398. 
and  10  Co,  122. 

Le  Blanc  Serjt.  now  fticwcd  caufe.  Tliis  is  a  corporation  by 
prcfcription  and  charter ;  the  charter  contains  a  recital  of  the 
various  names  by  which  the  Plaintiffs  have  been  known,  but 
makes  no  mention  of  that  by  which  they  have  declared :  it  givea 
them  a  particular  name  by  v.  hich  tliey  may  fue  and  be  fued,  and  to 
which  therefore  they  are  bound  to  adhere.  A  coi*poration  by  char- 
ter can  have  no  ether  name  than  that  which  it  receives  from  the 
Crown,  and  whenever  any  fubfequent  charter  is  accepted  by  a 
particular  name,  all  former  names  are  done  away.  The  queA 
tions  are;  Whether  the  m^yor  and  burgeffes  of  the  borough  of 
Stafford  be  the  lame  as  the  mayor  and  burgeffes  of  the  borough 
oi  Stafford  in  the  county  of  Stafford  F  and  whether  the  variance 
could  be  taken  advantage  of  on  tlie  trial,  or  ought  to  have  been 
pleaded  in  abatement  ?  Suppofe  an  action  for  toU  brought  by  -4. 
B.  C,  and  it  appeared  that  the  right  was  in  A.  C.  D.  could  they 
have  recovered  ?  Suppofe  the  Plaintiffs  had  called  themfelvcs  the 
mayor  and  burgeffes  of  the  borough  of  Stratford^  they  would  not 
have  fhewn  themfelves  to  be  the  perfons  entitled  to  the  toll.  If 
you  admit  a  variance  of  locality,  you  may  admit  a  variance  of 
p^rfbn :  by  firft  taking  away  one  part  and  then  another,  though 
each  feparate  variation  be  of  fmall  importance,  the  name  will 
be  completely  altered.  Tlicre  are  cafes  where  variances  in  the' 
names  of  corporations  have  been  pafled  over}  as  in  Kin^s  Lynne^ 
19  C09 123.  but  all  thoi^  were  cafes  of  leaies  Or  other  ibcuritiea; 
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and  it  is  laid  down  in  llie  Books  that  "  tlierc  is  a  found  difference        1 797. 

**  betwixt  writs  and  giants,"  10  Co.  125.  6.     So  in  Gilb,  C\  B.      

734.  **  there  is  a  diflvrcnce  bttwecn  writs,  declarations,  4'C'  R^d     BlrndTn^ 

*  obligations  and  leiiies;  for  if  tlie  name  of  a  corporation  be     Stafford 

*  miilaken  in  a  writ,  a  new  writ  niay  be  purchafe<l  of  common       boi^oh 
-  right,  but  it  were  fatal  if  mittaken  in  leales  and  obligations, 

*  and  tlie  benefits  of  them  would  be  wholly  loft ;  and  therefore 
"  one  ought  to  be  fupported,  and  not  the  other.  Jo/i7i  Abbot 
*•  of  W.  granted  common  of  pafture  to  /.  S.,  by  the  name  of 
**  Wiliioin  Abbot  of  W. ;  this  is  good  enough  cauja  qua  Jiiprd  ; 

*  but  if  tliis  name  had  been  thus  miftaken  in  a  writ,  it  had 
"  been  fiital."  As  for  the  cafe  of  King's  Lynne^  it  was  an  at- 
tempt by  the  Defendant  to  avoid  his  own  deed ;  befides  the  ver- 
<fict  had  found  that  the  obligor  had  made  tlie  bond  to  tlie  Plain- 
tiffs by  the  name  in  the  declaration.  If  that  name  be  altered  in 
ibe  delcription  of  a  corporation  which  is  given  to  it  by  charter, 
itceafes  to  be  a  corporation.  It  is  laid  dov/n  every  where,  that 
locality  is  of  the  eflence  of  a  corporation ;  if  fb,  leaving  that  un- 
certain, or  giving  it  a  wrong  delcription,  is  completely  changing 
the  name.  The  Court  can  draw  no  line  in  variances  of  this  kind. 
It  is  true,  that  in  the  25  Ed,  3.  48.  where  a  precipe  qiiod  reddat 
againft  the  prior  of  Worcejler^  was  prcccipe  priori  JVigotniir,  and 
the  prior  pleaded  that  in  Worcefter  there  were  two  priories,  viz. 
the  priory  of  Friars  Preachers,  and  tlie  priory  of  Oiur  Lady, 
snd  that  it  ought  to  have  been.  Priori  Ecchjice  S.  Mmia  IVi^ 
gomia  de  JVigomid  -,  the  writ  was  abated.  But  there  it  was  the 
Defendant  who  was  mifnamed ;  he  knows  his  proper  title,  and 
may  abate  the  writ,  and  give  a  new  one.  But  here,  unlefs  the 
F!ainti£&  demand  the  toll  in  the  name  given  them  by  the  Crown, 
they  fhew  no  title  {a) ;  for  although  a  Plaintiff  may  reply  that  a 
Ddendant  is  known  as  well  by  the  one  name  as  the  other,  he 
cannot  reply  that  of  his  own  name. 

Sktphfrd  Seijt.  on  die  fame  fide. 

Williams  contra  was  ftopped  by  the  Court. 

Eyre  Ch.  J.  If  it  cannot  be  denied  that  this  variance  might 
have  been  pleaded  in  abatement,  it  decides  the  queiiion.  Hie 
aignments  on  the  part  of  the  Defendant  go  to  fhew  that  it  ought 
to  be  in  bar.  A  corporation  is  a  mere  creature  of  the  Crown, 
having  no  eflence  but  what  is  derived  from  its  name.  On  ftri6l 
reafoning  therefore  I  fhould  be  inclined  to  think,  that  if  a  corpo- 
ratioii  filed  by  a  name  which  did  not  belong  to  it,  it  would  be  as 

(«)i'jlhcl and /^crJBCiTo, it  OJS.SttQoOt^ttrMary  ijZi,ht(\>tt  Bull  r}»LeMh,2A^ 

notliing. 
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l!iothing.  In  the  cafe  of  a  miilake  in  the  name  or  dcicription  of 
an  exiiting  perfon  having  a  right  to  fue,  it  may  be  pleaded  in 
abatement  But  the  cafe  in  Brooke^  Miffidmer  73.  feems  to  put  a 
corporation  in  the  fame  iituation  with  a  natural  perfon  as  to  pleaa 
in  abatement :  where  it  is  faid  in  an  a£lion  by  a  corporation  or  a 
natural  body,  mifnomer  of  one  or  the  other  goes  only  to  tlie 
writ ;  but  to  fay  that  there  is  no  fuch  perfoa  in  mum  naturd^  or. 
no  fuch  body  politic,  this  is  in  bar,  for  if  he  be  mifnamed,  he  may. 
have  a  new  writ  by  the  right  name;  but  if  there  be  no  fuch  body, 
politic  or  fuch  perfon,  then  he  cannot  have  an  action.  22  Ed.  4. 
34.  Here  there  was  a  corporation  of  nearly  the  fame  name,  and 
1  tliink  dierefore  on  autliorities,  that  the  nonfuit  was  wrong. 

BuLLER  J.  The  argument  of  locality  will  not  here  decide  the 
queftion;  the  name  in  the  declaration  imports  locality,  as  the 
Plaintifis  flate  thcmfelvcs  to  be  the  mayor  apd  burg^flcs  of  the 
borough  o{Stf{fflrd^  only  omitting  the  county  of  Stafford.  Tliiff 
brings  the  cafe  within  the  diflin£tion  laid  down  jn  Kfng*s  Lynnes 
for  there  is  a  difference  in  omitting  matter  of  fubilance,  and  mere 
matter  of  addition.  If  the  variance  can  he  pleaded  in  abatementt 
it  cannot  in  bar.  To  maJ^e  it  pleadable  in  bar,  it  mufl  a{^ar 
that  there  is  no  fuch  corporation,  llie  Year  Books  are  decifivet 
^  Heath  J.  I  am  of  the  fame  opinion.  In  22  Ed.  4.  34.  which 
was  art  affizc  by  the  Mailer,  and  brethren  of  the  fraternity  of 
the  Nine  Orders  of  Angels  in  i?.,  and  the  Defendant  pleaded, 
that  they  were  incorporated  by  the  name  of  the  Mqfier  and 
Brethren  of  the  Fraternity  of  4^1  Saints^  and  the  Nine  Orders  of 
Angels  in  B.;  the  writ  was  abated,  which  fhews  that  a  n^ifhomer 
may  be  pleaded  in  ab^ement,  where  the  P/a/;;^/)^  mifnames 
himfelf. 

RooKE  J.     I  thinjc  we  ought  not  to  be  more  ftri£l  than  they 
were  in  the  days  of  the  Year  Books, 

R^le  abfolute. 
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Fowler  v.  Down, 

HThis  was  an  action  of  tirover  brought  \^  s^  uncertificated 
bankrupt. 
The  Plaintiff  had  carried  on  bufineis  for  fome  time,  and  in  9^ 
confiderable  way  fince  his  bankruptcy,  and  bad  advanced  feveral 

debticsrued  fuhfequent  to  l^s  banl^fuptcy,  he  mav  mai^itam  trover  for  them* 

fum^ 
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Ciins  of  money  to  one  Dckidforiy  in  part  payment  of  which  Davids        1 79  7. 

Jia  gate  an  order  for  delivering  to  the  Plaintiff  fifty  barrels  of  beef 

belonging  to  him,  and  tlien  in  the  hands  of  the  Defendant.   Tlie       ^^^ ^lfr 
Defaidant  on  demand  refufed  to  deliver  up  the  beef  fo  aiTgned  by        Down. 
DsviJfim  to  the  Plaintiff,  on  which  this  &6lion  was  brought  j  and 
fte  coole  being  tried  before  J^/-^  Cli.  J.  at  Guildhall  at  the  Sittings 
nthis  term,  a  verdidl  was  found  for  the  Plaintiff' witli  liberty  to 
the  Defendant  to  move  to  (et  it  afide  and  enter  a  nonfuit. 

Shepherd  Seijt  having  prcViouily  obtained  a  rule  nifi  for  the 
above  purpofe,  was  this  day  called  upon  by  the  Court  to  begin 
afnpport  of  it. 

Shepherd*  The  inference  to  be  dra^n  from  Event  v.  Mann^ 
Ofip*S^9*  *"^  Marlyn  v.  OHaroy  Caxp.  823.  is,  that  property 
acqoired  by  a  bankrupt  afbr  the  afllgnment  becomes  the  property 
if  his  aflignees  t  for  in  thofe  cafes  there  was  no  new  afl^gnment. 
In  the  firft  of  them  it  was  decided,  that  if  a  bankrupt  fell  goods 
previoiis  to  his  bankruptcy,  the  aff:gnecs  muft  (he  the  vendees  at 
§ffgneei:  but  where  the  goods  are  acquired  and  fold  fubfequent 
to  the  bankruptcy,  tliey  may  fuc  in  tl^cir  own  names.  Though 
13  Eliz.  r.  7.^ 1 1.  fpcaklng  of  perfonal  as  well  aa  real  property 
Culling  to  the  bankrupt,  at  any  time  before  payment  of  his  debts, 
dire^  that  *•  they  fhall  be  bargained,  fold,  extended,  delivered, 
^  and  oicd  for  and  tdwai*ds  the  payment  cf  the  fhid  creditors;" 
yet  the  words  "  bargained  arid  fold,"  can  only  apply  to  fuch  pro- 
pdtyasdoeis  not  ufually  pafs withoutconveyancc:  and  acccrdingly 
k  18  laid  by  Lord  HarJ-jsukfj  i  Atk.  253.  ex  parte  Proudjbof, 
•*  All  the  future  perfonal  eflato  is  affc6led  by  tlie  affignraent,  and 
**  every  new  acquifition  will  vefl  in  the  aflignees ;  but  as  to  future 
*  real  cflates,  there  mufl  be  a  new  baigain  and  fale."  The 
I «^ I.e.  15.^^13.  wliich  is  the  hc?:t  flctute  empowering  coni- 
Bxiflioners  to  afCgn,  operates  only  on  delfs  due  to  the  bankru))t. 
llie  cafe  of  Chippendale  v.  Tomlivfoii^  B.R.  7\  25  G.  3.  Cooke's 
Bankrupt  Littts,  260.  was  an  a£lion  for  work  and  labour  done. 
Fleit,  that  the  Plaintiff  Was  a  bankrupt.  Replication,  work  done 
sfter  the  commifBoner's  aflignment  for  the  neceffary  fupport  of 
the  Plaintiff  and  his  &mily :  rejoinder,  no  certificate:  and  demur- 
rer thereupon.  Lord  Mansfeld  faid,  "'The  aflignees  cannot  let 
^  oat  tke  bankrupt  and  C(mtra£l  for  his  labour."  But  there,  if  the 
banknipt  had  recovered  and  reduced  the  damages  into  property, 
diat  property  would  have  bdonged  to  the  affignees,  as  paf&ng  by 
fte  previous  affignment.    In  ordev  to  fupport  trover,  diere  muft 

be 
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1797.        be  right  of  proj^erty  and  right  of  poflcffion :  as  to  the  latter,  the 
■  Plaintiff  never  can  liave  had  it,  for  the  goods  have  always  been  in 

**^^**  the  hands  of  a  third  perlbn:  and  as  to  the  former,  the  aflignees 
Down.  have  a  riglit  paramount.  Neither  can  he  be  faid  to  have  had 
fpecial  property,  for  there  is  no  cafeof  fpecial  property,  but  where 
there  has  once  been  pofleffion,  as  in  the  cafes  of  a  carrier  or  a 
bailee.  Suppofe  the  afTignees  were  to  fue  us  for  the  goods,  could 
we  plead  a  judgment  recovered?  Tlie  cale  of  Z^  Roche  Bart,  and 
Qthers  v.  IVakemati  and  Others,  Peake'^  N.  P.  140.  is  againft  us. 
feut  that  went  upon  the  fiime  pnnciplc  as  j1//dci/v,K&:lly  2  Sir.  1 207. 
where  it  was  held  that  an  uncertificated  banknipt  had  fuch  a  pro- 
perty in  future  efFecls,  as  enabled  him  to  tranfa6l  and  fell  to  a 
bonajide  purchaier :  which  principle  was  qucftioned  wdtlun  thefe 
few  days  in  the  KimJ^s  Bench  {a\  v>hen  tlie  Court  feemed  to  doubt 
■whether  an  uncertificated  bankrupt  could  give  a  title  or  maintain 
an  action  for  any  thing  but  the  earnings  of  his  labour.  So  in 
Sillc  V.  OJbornc^  Efpinaffc'?^  N,  P.  R.  1  vol,  i/\o,  where  tlie  a£li(Hi 
was  for  work  and  labour  and  materials  found,  Lord  Kenton  (aid 
that  tho  work  and  labour  and  materials  were  fo  blended  together, 
as  to  become  one  joint  caufe  of  a6lion :  evidently  confining  it  to 
the  meit  cafe  of  pcrfonal  labour.  If  any  chiim  by  the  affignees 
were  neceflary  to  prevent  tlie  bankrupt  from  maintaining  his 
action,  the  diftinction  laid  down  between  the  produce  of  pcr- 
fi)nal  labour  and  other  property  would  be  nugatory :  for  the 
bankrupt  might  equally  maintain  an  a6lion  in  all  cafes,  until  a 
chum  were  made  by  the  affignees. 

Runningioii  Scrjt.  for  the  PlaintiiF.  In  anfwer  to  the  argument^ 
on  the  other  fide  I  ftiall  only  advert  to  tlie  cales  on  the  fubjeft.  In 
Chippendalew  TomUvfon  an  uncertificated  bankrupt  was  held  inti- 
tied  to  recover  for  work  and  labour  done.  In  Silkv,  0/bornc^  which 
was  an  a6lion  for  work  and  labour  and  materials  found,  Lord  ' 
Kenyoji  faid,  "  that  however  the  queftion  might  be  between  the 
*'  bankrupt  and  his  affignees,  it  did  not  lie  in  the  mouth  of  third 
"  perfons  to  fet  up  the  PlaintilTs  bankruptcy  as  a  defence."  In 
Evans  v.  Browriy  ILfpinaJfe^  N,  P,  R.  vol,  i .  ^.  1 70.  the  fame  prin- 
ciple  was  extended  to  the  cafe  of  money  lent  and  advanced,  where 
it  was  held  that  the  loan  being  fubfequent  to  the  bankruptcy,  the. 
money  might  have  been  earned  by  the  bankrupt  after  his  bank- 
ruptcy ;  and  that  if  the  law  allowed  him  to  maintain  an  aftion  to 
recover  what  was  due  to  him  for  labour,  he  was  equally  intitled  to 

* 

'  (fl)  See  fVeih  V.  ff^ard  xad  Another,  7  T,Ji,%^6. 

maintain 
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QUiiiitain  one  for  the  money  To  earned  by  his  manual  labour,        1797. 

vhich  he  might  have  lent  to  a  third  perfon.    This  would  go  the      

¥iioIe  length  of  the  prefent  cale,  except  as  to  the  form  of  aftion.       Fowlee 
Bot  it  has  been  iincc  exprefcly  decided,  that  trover  will  lie  by        Dwwn. 
m  uncertificated  bankrupt,  and  that  a  defence  of  this  nature 
does  not  lie  m  the  mouth  of  a  ftrancfer.     La  Roche  Bart  and 
Others  v.  fVakcman  and  Another. 

ErRE  Ch.  J.  What  iliall  be  done  between  the  bankrupt  and  7  EjJI,  6a 
die  aiCgnees  or  creditors  is  one  thing,  and  what  between  him  and  ^^  -^"^^  ^*^ 
s  ftranger  is  another.  This  narrow  ground,  that  the  bankrupt 
has  a  ri^t  againft  every  body  but  the  ailignces,  which  is  main- 
tained by  authorities,  is  fuflicient  to  fupport  the  verdi6l.  It  is 
not  true,  that  in  caics  of  fpccial  property  the  party  muft  once 
have  hud  pofleiuon  in  order  to  maintain  trover ;  for  a  fa6lor  to 
whom  goods  have  been  con/igned,  and  who  has  never  received 
them,  may  maintain  fuch  an  a6lion.  But  this  is  not  a  caie  of 
fpecial  property,  it  is  a  ftrongcr  exile ;  it  is  entire  property,  though 
defeafible,  or  to  fpcak  more  correftly,  liable  to  be  divelled.  It  i% 
not  comiKrtent  to  a  third  pcrlbn  to  diipute  the  bankrupt's  title  to 
rccov.?r,  who,  fuppofing  his  creditors  had  no  claims  upon  him, 
Touid  be  intitled  to  his  aclion,  bccaufe  whether  they  have  fiich 
cLiinis  or  not  is  nothing  to  ihe  ftranger.  I  coiifefs  the  theory  of 
the  cafe  inclines  me  to  go  fui  ther.  The  bankrupt  laws  principally 
and  moil  direclly  relate  to  that  cftatc  which  the  bankrupt  had  at 
the  time  of  the  affignmcnt ;  there  are  provifions  for  taking  the 
ficcount  and  afcertaining  the  eltate  of  the  bankrupt  at  the  time 
of  the  aflignment ;  I  rccollecl  no  fiich  provifion  for  the  future 
efferts ;  nor  was  it  neceffarj-,  for  where  future  effe6ls  are  fpoken 
0^  they  are  fuppofed  to  be  fpocific  effects  to  be  fpecifically  con* 
Tcved  by  fubfequent  allignment,  as  was  done  in  the  cafe  of  2W- 
:ray  V.  Botif-n,  2  Bun:  716,  It  is  true,  thatunlefs  the  bankrupt'* 
eftate  is  fufiicient  to  pay  twenty  (hillings  in  the  pound,  the  cre- 
ditor win  be  intitled  to  a  fatisfaclion  for  his  debt  out  of  effe6ls 
icquired  fiibfequent  to  the  iirll  aflignment.    But  it  cannot  there-  I 

hrt  be  (aid  that  the  property  is  not  his  own  imtil  fuch  aflign- 
ment, or  that  it  is  not  his  own  bccaufe  he  is  uncertificated.  The 
opcnttion  of  a  certificate  is  finiply  to  difcharge  the  bankrupt 
fiom  the  old  debts*  A  certificate  is  not  like  a  pardon ;  it  is  not 
neoefllary  to  make  him  a  new  man.  In  my  apprehenfion  it 
could  not  be  enough  for  a  creditor  or  an  aflignee  to  (ay  that  he 
b  imcdtificated ;  even  to  indtle  them  to  an  aflignment  of  future 
eflfefts  under  the  ftatute,  they  muA  fliew  that  they  have  debts  un- 

•paid; 
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^     X797»       paid;  a  fortiori  a  ft  ranger  ought  not  to  take  advantage  of  hw 

being  uncertificated,  which  affords  but  a  prefumption  at  moft  that 
there  are  debts  unpaid.  The  bankrupt  who  has  not  obtamcd  his 
DowM.  certificate  (which  is  all  that  is  meant  by  the  word  uncertificated) 
flands  on  the  footing  of  the  13  Miz.  c.  7. ;  by  which,  if  the  ef- 
fects at  the  time  of  the  bankruptcy  are  infufHcient  to  fatisfy  the 
creditors,  his  future  effe£ls  are  made  liable  to  be  afCgned.  That 
is  but  in  tlie  nature  of  an  execution  and  is  reafonable,  and  the 
Court  will  give  e£re6l  to  the  demands  of  the  afljgnees  or  cre« 
ditors,  as  long  as  any  debts  are  due,  in  the  mode  pointed  out  by 
the  ftatute,  but  I  think  not  otherwife.  The  hardfhip  and  in- 
convenience, nay,  the  injuilice,  as  it  fcems  to  me,  of  this  dif-^ 
abling  do^lrhie,  is  enough  to  condemn  it« 

f  Eafi,  56.  Duller,  J.     This  is  clearly  a  cafe  of  property  acquired  fub- 

fequent  to  the  bankruptcy;  Evans  v.  Mann  and  Marlt/n  v. 
O'Hara  were  queftions  between  the  bankrupts  and  the  aflSgnees; 
all  the  other  cafes  agree  very  well  with  AJhUy  v.  KeU,  There 
the  Court  thought  that  the  bankrupt  had  a  property  in  goods 
acquired  after  the  bankruptcy,  and  might  affign  to  a  bona  fide 
purchafer.  But  the  aSignees  may  claim,  and  if  they  do,  they 
fhall  fucceed.  So  in  £a  Hoche  v.  Wakeman^  Lord  Ketiyon  faid, 
^*  If  the  affignees  take  any  fteps  to  difafHrm  the  title,  they  may 
do  fo ;  but  if  they  do  not,  the  baiUcrupt  being  the  oftenfible 
owner,  may  convey  a  title,  and  it  is  not  competent  to  third  per- 
zbns  to  obje£l."  AUowing  that  the  afBgnecs  might  demand  the 
money,  flill  it  would  be  no  bar  to  this  a£lion*  Why  ?  becaufe 
a  third  perfbn  has  treated  with  the  bankrupt  as  capable  of  re- 
ceiving credit     All  the  authorities  go  this  length. 

Heath  J.  The  1 3  Eliz.  cj.Jl  11,  dirc6ls  that  the  future  pro- 
perty of  a  bankrupt  fhall  be  "  bargained,  fold^  extended,  deli- 
"  vered,  and  ufed  for  and  towards  the  payment  of  the  creditors," 
The  antient  praAice  was,  for  the  commillioners  to  affign  fpecific 
parts  of  the  bankrupt's  property  to  each  particular  creditor :  and^ 
the  5  G.  2.  is  the  firft  flatute  which  dire£ls  the  choice  of  afBgneea 
for  die  benefit  of  all  the  creditors.  When  it  became  the  practice 
to  make  over  all  the  property  to  the  affignees,  the  general  aflign-* 
ment  was  held  fuffident  to  pafs  the  future  efieAs.  But  the  quefiion 
here  is  not  whether  the  bankrupt  can  fell,  but  whether  a  ftrangef 
having  purchafed  of  him  can  difpute  his  title.  He  has  a  defeafible 
property,  which  none  but  the  affignees  can  defeat.  He  is  like  an 
alien  who  may  purchafe  lands  and  maintain  an  a£lion  for  themt 
■--  -         .  unlefs 
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•nlefi  the  crown  interpoie.  The  affignces  may  allow  the  bankrupt  1797' 
to  trade,  and  will  have  a  right  to  recover  the  fruit  of  his  contra6is« 
Rooks  J*  I  am  of  the  fame  opinion.  If  a  ftranger  b  under 
any  difficulty  about  defending  himiblf  againft  the  affignees  in  a  Dowm. 
ibbiequent  aAion,  he  has  only  to  give  them  notice  of  the  firft) 
and  inquire  whether  they  chooie  to  defend  it,  and  thereby  he 
vould  be  fecured. 

Rule  difchargod.  {a) 

ifi)  This   cfic  yru  afttrwardt   confirmed  liy  a  finallar  decifion  in   th«  JT.  JB,     Set ' 

/Tc^  V.  /mt  and  Another,  7  T,  R.  391. 


LOVERIDGE  V.  BOTHAH,  ^  ^Ak  PulL 


i\l. 


TE  Blanc  Scrjt  having  moved  for  the  prothonotary's  report  Deilyery  of  an 
^  in  this  cafe,  it  appeared  that  the  PlaintiflFliad  delivered  a  bill  J"„'^,^;'^t^|.^ 
to  the  Defimdant  in  1 793,  for  attorney's  bufincfi  done,  previous  to  dence"^inft  " 
lliat  time ;  in  1 795  another  bill  was  delivered  for  buiine£s  don^  •"  increafe  of 
daring  the  lame  period,  into  which  many  new  Items  were  intro^  fc^,^t  bill  on 
inoed,  and  fbme  of  the  former  charges  railed  in  amount.     The  ""X  of  the  itemt 
firothonotary  wiflied  to  be  informed  how  £ir  he  was  to  confidcr  and  ftrong  pre- 
tke  Pkintiff  as  concluded  by  the  delivery  of  his  firft  bilL  den**e*rabft 

ne  Court  iaid  that  the  delivery  of  the  former  bill  was  conclur  any  additio94 
five  evidence  agajnft  an  increafe  of  charge  on  any  of  the  items  ^^^^^  - 
csontuned  in  it,  and  ftrong  prefumptive  evidence  againft  any  ad- 
lEdonal  items;  but  that  if  errors  or  real  oniifllons  in  the  former 
IrH  could  be  proved^  they  ought  to  be  allowed  for :  anddire6lc() 
die  prothonotary  to  review  on  tliis  line  of  diftindlion.  (a) 

(«)  ICmx  V,  IVbalUji  EJp,  Cms.  N.  P,  159, 


Stables  and  Another  t%  AsHtpy  and  Others.         At'f/il^^ 

A  BULK  war  obtained  by  Shepherd  Seijt  on  a  former  day,  to  in  procefs  not 
(heir  caufewhy  theproceedmgs  in  this  adion  (hould  not  be  ^'^j^^e'joi^^^^ 
fct  ttfide  fiw  irregularity.    A  qnare  claufumjregit  having  been  fued  .the  declaration 
«bythePIaintifl8agamft4/»%,/V^,andGn;gf*^^  JX!^*"  *"  '"• 

attorney  (erved  with  a  copy  of  the  procefs,  he  fcarched  the  Fila*-  Stcus  in  bailaU^ 
aer's  Book,  and  found  a  memorandum  (a)  of  a  warrant  of  attorney  P'"*^*^** 
in  the  a£Uon  againft  all  three,  and  accordingly  on  the  3d  of  May 
ntered  one  joint  appearance  for  them,  though  he  hud  audiority 
from  4/9Uf|f  only;  on  tbp  4tb  of  Afoy  he  was  ferved  with  a  no^^ 

(#)  15GM.3.  c.8o« 
f  OU  LI  4Df 
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Stables  and 
Another 

AsiiLKT  and 
Ocben. 
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of  declaration ;  on  the  5th  he  took  it  out  of  the  office,  and  found 
that  .4/fdey  was  the  only  one  of  the  three  declared  againft. 

Le  Blanc  Serjt  for  die  Plaintiffs  contended,  i/?,  That  as  it  was 
not  a  bailable  procefs^  the  proceedings  were  regular,  and  cited 
Yardley  v.  Burgefsy  4  T.  JB.  697.  in  the  note,  and  Spencer  v.  Scott 
decided  in  this  term  {b) ;  2rffy,  That  if  there  were  any  irregularity, 
It  had  been  waived  by  the  Defendants'  taking  the  declaration  out 
of  the  office ;  and  3<%,  That  the  Defendants'  attorney  was  equally 
irregular  with  the  Plaintiiis,  having  entered  a  joint  appearance 
for  all  three,  when  authorifed  by  one  only. 

Shepheu'd  contra  iniifted  that  the  writ  and  appearance  being 
joint,  and  the  declaration  fcveral,  there  was  no  proceis  to  warrant 
it ;  that  the  cafe  of  Speticer  v.  Scott  went  upon  the  poffibility  of 
the  additional  Defendant's  being  a  fiAitious  perfbn  like  John 
Docy  but  here  the  fervicc  included  all  three;  that  taking  a  de- 
claration out  of  the  office  is  a  waiver  of  irregularity  in  the  pro- 
cefs,becauie  the  Defendant  is  acquainted  with  that  before  he  goes 
to  the  office,  but  not  of  irregularity  in  the  declaration,  for  he 
muft  take  out  that  before  he  can  afcertain  whether  it  be  irregu- 
lar or  not:  he  added,  that  by  the  prefent  mode  of  proceeding 
the  revenue  would  be  defrauded. 

Per  Ciariam.  The  attorney  has  taken  upon  himielf  to  enter  an 
appearance  for  three,  having  an  authority  from  one  only;  the 
Court  therefore,  if  neceflary,  might  cure  the  whole  irr^ulariQr  by 
fetting  afide  the  appearance  as  to  two  of  the  Defendants,  and 
letting  it  ftand  for  ApUey  only.  Unlefi  we  found  ourfelves  bound 
by  the  ftri£teft  authorities,  we  would  not  countenance  fuch  aa 
obje6lion  as  this ;  but  the  pra£lice  feems  againft  this  objefUon ; 
the  diftin£lion  (c)  is  between  proceis  bailable  and  not  bailable ; 
in  the  latter  a  declaration  may  be  delivered  againft  one,  though 
>any  number  be  mentioned  in  the  writ,  and  no  inconvenience  can 
refiilt  from  it;  we  will  not  diftinguifli  between  John  Doe  and  « 
real  Defendant,  in  order  to  raiie  an  obje£lion. 

Rule  difchaJfged  without  cofts. 

SSaprfty  ptge  19,  Holland  v,  JHibatds  and  GardUy  ▼.  Bar" 

HtUmad  V.  Johtfm^  4  T.Jt^  695.     gefs,  T.  z%  G.  3.  ibid,  ia  Nous. 


C    AS    E    S       .    .,„. 


ARGUED  AND  DETERMINED 


IN 


THE  COURT  OF  COMMON  PLEAS, 


IN 


Trinity  Term^ 


lo  die  Thirty-fevaith  Year  of  the  Reign  of  George  IIL 


North  qui  tarn  v.  Smart. 

A  QC7/ T^iM  a£lion  haviilg  been  brought  on  the  2oG^3.*incoinpottndmg 
-^  CiU  for  fending  in  felfe  accounts  to  the  fcmere  of  the  J,,^;^^^;;^^^ 
duties  cm  poft-horfes ;  ad.  (which  gives 

Z£  Blanc  SeijL  on  a  former  day  moved  for  leave  tp  conqpound  fe^*tor,)  th/*^ 
en  payment  of  405.  to  the  Crown,  and  fuch  duties  as  were  defi-  profecotor  wit 
cient  in  eoniequence  of  the  firaud  (which  did  not  amount  to  40$.)  '^-^^  thTdcT 
together  with  the  cofts  of  the  a6lion  to  the  profecutor.  Sclent  duties 

Shepherd  Serjt*  laid  he  was  inftruAed  to  confent  w  4o#0*n?^ 

But  the  Court  feemed  to  doubt  whether,  as  the  deficient  duties,  **^^^Jj|j^i^ 
tugcdier  widi  the  cofts  of  the  a6lion,  would  amount  to  more  than  ^^io^b« 
the  405.  paid  to  the  Crown,  the  compofition  could  be  allowed,  ff-P^*^^ 
tod  it  flood  over. 

On  this  day  />B{anc  mentioned  it  again,  and  laid  that  he  had 
lodged  into  the  a^  and  found  that  the  profecutor  was  allowed 
the  fiill  cofts  of  liiit;  and  therefore  that  the  value  of  the  coftt 
coidd  not  be  oonfidered  as  a  part  of  the  compofiticnu 
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NotTtt 


X797*  Accordingly,  the  Court  gave  leave  to  compound,  and  fkld 

that  as -the  aB.  was  made  for  the  benefit  of  the  fiirmers  of  the 
pofUhorfe  duties,  it  was  not  unreafbnable  that  they  ihould  make 

Skakt.  ihe  compofition  on  their  own  terms.  Befides  with  reipeA  ta 
cofts,  this  was  not  like  other  popular  anions. 


■  ■ 

y«w»cth.**  Evans  t;.  GiLt. 

Tht  Court  l[jfARSHALL  Seiju  ftiewed  caufe  againft  a  rule  for  fetting  afide 

^MiL^  Me  *  *  regular  judgment  on  an  affidavit  of  merits,  upon  the 

fn«tit,oaM  ground  that  the  Defendant  meant,  to  plead  his  bankruptcy. 


affidavit  of 
mgfitt,  tho' 

Kukruptcybin-  or  the  Statute  of  Limitations:  and  in  thofe  cafes  the  Court  has 

tended  to  be 


menti,  though    'Th^*  ^^  "^^  ^^^^  *  P^^  ^^  merits  than  infancy,  coverture,  ufury, 


^^^  refufed  fimilar  applications  (a).    Bankruptcy  is  not  a  meritorious, 

but  a  mere  legal  defence,  againfl  a  confcientious  claim ;  it  is  not 
fuch  a  difcharge  but  that  a  previous  d^t  may  be  a  confideration 
for  a  new  pi^mife,  as  in  otfes  of  in&ncy,  and  the  StaMe  of 
Limitations, 

Sed  per  Curiam.  Suppofing  this  to  be  a  fiur  bankruptcy,  we 
Ihould  permit  the  party  to  make  ufe  of  it  as  ia  defence ;  when  he 
has  given  up  all  his  efic£U,  it  would  be  cruel  to  charge  him  from 
a  nqjleA  in  the  altomey;  the  neceflary  confequence  of  which 
would  be,  that  be  mufl  go  to  gaoL  In  all  cafes  of  fair  bank- 
ruptcy, we  think  the  party  fhould  have  an  opportunity  of  taking 
advantage  of  it. 

Role  abfblute  on  payment  of  cofts* 

K 

m 

(a)  Viil.  ForBa  v.  Lord  MiJdlitM,  Sir,  224%,  add  mUett  v.^fterttHy  Bt.ZS- 


* 


i^' 


ft.. 


4r*c  nl^ 
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Buck,  on  the  joint  and  feveral  Demifes  of  Whalley  7«%«a<i. 

Clerk  and  Wife,  v.  Norton. 

''I  'HIS  was  an  cjc£lment  to  recover  fixty-four  acres  and  a  half  !'»»'» ufuallT 

of  land,  confifting  of  apark,   meadow  land,   pailureiaod,  h^^wiUoot* 
and  orchards,  tried  before  BuUer  J.  at  the  laft  Lent  aflizes  for  Pf  ^  ""x*"  *  <>«- 

•  Vli(B  CJi  "  & 

the  connty  of  Samerfety  when  the  Jury  found  a  verdift  for  tlie  «  meffaage.wiih 
Plaintifi;  iiibje6l  to  the  opinion  of  this  Court  upon  the  following  *  «*>«  tgpwrw- 

^**^  •  Icff  it  detrljr  ip- 

Edward  Ctarte^  deceafcd,  bcinsr  feifed  (amonff  other  things)  P^"*  «**«  ^« 

/•I  •/»      •  /» •  i»  1     1      1  .     1  \       Ml    1    1  J    ten jtor roetnt 

til  the  premiies  in  queftion,  did,  by  his  laft  will  duly  executed,  to  extend  the 
and  bcanxig  date  the  firft  day  of  November  m  tlie  year  of  our  ^'"'^^  "  •P[«f- 

-        11./.  n  11  tenaiicei    m* 

i^rd  1 794,  devile  (amongft  other  things)  as  follows :  yood  its  techni*^ 

I  give  and  devife  unto  my  trufty  and  Mell-beloved  friend  ^^ ^^^ 
John  Nwrton,  of  Milverton  in  the  county  of  Satneijkt  aforelaid, 
^  Gentleman,  {andxDhowasadiingJbr  tke  te/lator^  at  his  deaths  as 
^  kisji^xard,)  his  heirs  and  affigns,  all  that  mefiuage  and  farm 
«  called  BlagroveSy  and  the  feveral  pieces  and  parcels  of  land 
•**  therewith  held  and  enjoyed,  fituate,  lying,  and  being  in  the 
*•  pariih  of  Milverton  afbrefaid,  and  now  in  the  occupation  of 
Jdtuu  Charley  ;  alfo  all  that  clofe,  piece  or  parcel  of  meadow 
or  marih  ground,  called  Great  Crook,  fituate,  lying,  and  being 
"  in  the  parifh  of  Baxtdripp  in  the  faid  county  of  Somerfet^  and 
^  now  in  the  occupation  of  John  and  Richard  Latigdon:  to  hold 
'*  the  iaid  mcfTuage  or  tenement  and  farm,  lands,  hereditaments, 
**  and  premiies,  with  their  reipe6live  appurtenances,  unto  the 
**  laid  John  Nurton,  his  heirs  and  afligns  for  ever." 

Having  then  given  certain  legacies  and  anuuitiesi  he  further 
gives  and  devifes  as  follows; 

*^  I  give  and  devife  unto  my  good  fHend  and  relation  Elizas 
**  befh  IVftaUetj,  wife  to  the  faid  Thomas  Sedgaick  JVhaUtn/,  (the 
*•  laid  Elizabeth  Whalley  being  one  of  the  coheirs  of  the  teftator,) 
"  all  that  my  capital  via7ifionrhou/e  vnherein  I  nam  live^  and  the 
**  lands  and  grounds  thereto  belonging,  and  therewith  held  and  en- 
•*  jfyed,  xcith  the  appurtenances:  and  aUb  all  that  my  manor  or 
••  lordihip  of  Chipley,  and  all  other  my  manors  or  lordfliips, 
^  mefluage8,&rms, lands, tenements,hereditaments,andpremileS| 
*^  as  well  freehold  or  tee-fimple,  as  copyhold  and  cuttomaryi 
"  whereof  I  have  a  difpofing  power ;  except  the  mefiuage,  or 
^  tenement,  and  &rm,  lands,  hereditaments,  and  premifes  herein-  C  54  3 
^befiire  dcviied  ,to  the  f^  John  Nurton^  fituate,  lying,  axid 

E  3  **  being 
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1 797,      -«  being  in  the  fidd  county  oiSomerfetj  or  eliewhere  in  the  kingw 
"      **  dom  of  Great  Britain ;  to  hold  the  fame  unto  the  faid  Elizabetk 
^  "  Whaliey^  for  and  during  the  term  of  her  natural  life,  to  and 

JJoRTOK.  "  for  her  (ble  and  f^arate  ufe,  with  power  for  the  fidd  Elizabetk 
<*  WhaUey  to  cut  and  fell  timber  for  the  neceflary  rq)air8  of  the 
^^  iaid  premiies  only :  and  from  and  immediately  after  her  de« 
<^  ceafe,  I  give  and  deviie  my  (aid  capital  manfion-houfe,  manors, 
'^  mefiuages,  fiirms,  lands,  ten^nei^ts,  hereditaments,  and  pre* 
^'  mifes,  with  the  f^purtenances,  unto  the  faid  JbAn  Ntcrton^  his 
^^  heirs  and  ailigns  for  ever:  alfo  I  give,  devife,  and  bequeath  unto 
^*  the  faid  Elizabeth  Whaltei/9  all- my  leafehold  mefTuages  or  tene» 
**  ments,  lands,  and  premifes,  in  tlie  faid  comity  of  Samer/etj  or 
**  elfewhere ;  to  hold  unto  the  faid  Elizabeth  WhaUey  for  fb  many 
**  years  of  my  term,  eftate,  and  interefl  therein  as  fliall  nill  out 
^^  and  expire  in  her  lifetime,  to  and  for  her  own  fole  and  f^rarate 
<^  ufe  and  benefit :  and  from  and  immediately  afler  her  deceafe, 
^*  I  give,  devife,  and  bequeath  the  fame  leafehold  mefluagesi  or 
^<  tenements,  lands,  and  premifes  unto  the  faid  John  Nurtan^  his 
(<  executors,  adminiflrators,  and  afligns,  for  all  the  refidue  of  mj 
<<  term,  eflate,  and  interefl  that  fhall  be  therein  then  to  come  and 
^^  imexpired.  And  it  is  my  exprefs  will  and  deiire^  and  I  do 
^^  hereby  dire&,  that  the  faid  John  Nurtonjhall  hold  and  enjcg/ 
<^  my  faid  capital  manfion^aufe^  with  the  appurtenances^  for  the 
^^fpace  of  one  year  next  after  my  death.  I  give,  devife,  and  be- 
<^  queath  unto  the  faid  Tfiomas  Sedgwick  WhaUey ^  in  cafe  )ie  Ihall 
i^  furvive  his  wife,  the  faid  Elizabeth  WhaUey^  the  fum  of  one 
*'  thoufand  pounds,  to  be  iffuing  a|id  payable  oi|t  of  the  eftates 
<'  hereinbefore  devifed  to  the  faid  Elizabeth  WhaUey  for  life,  and 
<<  to  be  paid  by  the  faid  John  Nurton  at  the  end  of  twelve  calendar 
<'  months  next  after  her  death.  All  the  reft,  refidue,  and  re-> 
*'  mainder  of  myperfbnal  eftate  and  eQe£ls  whatfoeverand  where- 
^<  fbever,  and  of  what  nature  or  kind  fbever,  after  payment  of  all 
^<  my  juft  debts,  ftmeral  expences,  and  legacies  hereby  given,  I 
f ^  give,  devife,  and  bequeath  unto  the  faid  Jo&i  Nurton^  his  exe- 
f*  cutors,  adminiftrators,  an<]  affigns.  And  I  do  hereby  Tnate, 
•  ♦*  conflitutey  and  appoint  him,  tJiefaid  John  Nurtpn,  vJiole  And 

^^fole  executor  of  this  my  mll^  hereby  revoking  all  former  wills 
*^  by  me  at  any  time  heretofore  made ;  and  do  make  and  declare 
f  *  this  to  be  and  contain  my  laft  will  and  teftament*'' 
C  55  ]  The  tcftator  died  op  the  28th  oi March  1 796,  havir^fbr  maiv^ 

years  previous  to  and  at  his  death  conjlandy  occupied  all  the  pre-s 
ilufes  above  mentioned^  (which  were  enumerated  in  a  fchedule 
prefixed  to  the  cafe,)  witi  hisjfai^  capital  man/ion4iOu^^  and  the 
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gardens  and  pleafure-grounds  of  Chiplcy:  which  include  the  par-        1 797. 

loar-garden,  the  herb-garden,  the  pond-garden,  the  old  houfe* 

garden,  the  arbour-garden,  the  (hnibbery,  the  limetree-grove^ 

and  a  court  adjoining,  and  the  public  and  private  walks  or  road-       Nl* ton. 

ways,  one  of  the  latter  of  which  was  through  the  park  to  Chiplcy 

Haufe^  befides  a  buck  court,  and  other  curtilages. 

The  queflion  for  tlie  opinion  of  the  Court  was,  WHicther  the 
kflbrs  of  the  Plaintiff,  or  any  of  them,  were  entitled  to  recover 
aO  or  any,  and  what  part  of  the  above-named  premifes;  and  whe- 
dier  they,  or  any  of  them,  pafled  to  John  Nwton  by  the  claufe 
which  directs  that  he  is  to  have  the  manfion-hoiifc,  witli  tlie  ap- 
partenances,  for  a  year  after  the  teftator's  death? 

Le  Blanc  Seijt,  for  the  Plaintiff.  The  ift  queftion  is,  AVhat 
is  the  true  fignificadon  of  the  word  "  appurtenances  ?*  the  2d,  , 
What  is  the  intention  of  the  teftator,  as  it  appears  on  the  face  of 
the  wUl  ?  The  ftri6l  technical  fcnfe  of  the  word  "  appurtenances" 
ii  coniined  to  buildings,  curtilage,  and  garden  belonging  to  the 
houie.  In  old  times  indeed,  there  was  a  queftion  as  to  the  latter.  " 
A  deviie  of  a  meffuage  with  the  appurtenances,  does  not  include 
lands  ufually  occupied  with  the  houfe :  only  fuch  as  are  imme- 
diately necdiary  to  the  enjoyment  of  it.  Bro.  Ah\  Feoffment  of 
Lands^ /rf. 53.  BettifwoHK^  cafe,  2  Co.  32.  Heame  v.  Allen,  Cro. 
Car,^'}.  Hutton,  85.  S.  C.  This  laft  cafe  was  on  a  will,  the  two 
farmer  were  on  deeds.  But  notwithftanding  the  general  rule, 
if  it  appear  to  be  the  obvious  intention  of  the  teftator,  that  lands 
generally  occupied  with  the  houfe  fliould  pafs,  the  Court  would 
conftnie  the  word  "  appurtenances"  contrary  to  its  ftrifl  tech- 
nical fenfe,  fb  as  to  carry  the  lands  to  the  Defendant.  The  tef- 
tator here  was  poflefled  of  a  man(ion-houfe>  together  with  par- 
cels of  land,  amounting  to  about  fixty-four  acres  and  a  half*; 
diere  were  gardens,  fhrubberies,  public  walks  and  ways,  which 
might  well  come  under  the  word  ^^  appurtenances,"  and  it  is  not 
contended  by  the  leffors  of  the  Plaintiff  that  they  did  not  pafs: 
they  were  fulTicient  to  fatisfy  the  word  "  appurtenances,"  without 
the  additional  lands*  The  teftator  was  well  aware  of  tht  dil- 
tinaion  between  appurtenances  to  the  manfion-houfe,  and  lands 
occupioti  with  the  manfion-houfe ;  for  in  every  claufe,  except  t^e 
lafl,  (which  is  the  one  in  queftion,)  he  ddcribes  the  particular 
premifes  which  are  intended  to  pafs,  and  afterwards  adds  the  [  5^  3 
word  "  appurtenances."  So  in  the  devife  to  E.  iVhallty  the 
words  are,  "  all  that  my  capital  manfion-houfe  wherein  I  now 
**  live,  and  the  lands  aiid  grounds  thereto  belonging,  and  there- 
**  with  held  and  enjoyed,  tDiih  the  appurtenances ;"  but  in  the 
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"1(797.       laft  or  dire6lory  claufe,  when  he  takes  out  of  the  devxfe  td 

•— •      E.  WhaUcy  what  was  intended  to  be  given  to  the  Defendant  foi* 

^  v^*         a  year,  he  drops  the  words  which  defcribe  the  lands  occnpiedf 
KoKToNc      and  lays  only,  "  manfion-houfe,  with  the  appurtenances."    Be- 
fides,  it  is  to  be  coniidered  that  the  Defendant  had  been  fteward 
to  tli«  devifor,  and  was  by  will  appointed  his  executor;  it  wa» 
neceflhrj',  therefore,  that  he  fhould  have  accefs  to  all  the  pi^rs 
of  the  devifor,  with  as  much  facility  as  pofTible :  this  could  be 
beft  afforded  him  by  the  devife  of  the  manfion-houfe  for  a  year^ 
with  what  was  necefTary  to  its  a6lual  eiljo)rment ;  but  a  beneficial 
intereft  in  the  lands  round  it  could  not  come  within  the  fame 
view, 
•*         mUiams  Seijt.  for  the  Defendant     It  is  manifefl  firom  the 
will,  that  eveiy  thing  was  meant  to  pafs.     If  that  intent  can  be 
iliewn,  it  is  admitted  that  tlie  words  are  large  enough.     But 
fome  cafes  may  be  cited,  to  fhew  that  ex  vi  termini  more.  wiH 
pafs  by  the  word  "  appurtenances"  than  has  been  flated  on  the 
other  fide.    In  High  am  v.  Baker ^  Cro.  Eliz.  16.  Anderfon  Ch.Ji 
fays,  "  That  land  lliall  pafs  as  pertaining  to  a  houfe  which  hath 
**  been  occupied  with  it  by  the  fj)ace  often  or  twelve  years ;  for 
"  by  that  time  it  hath  gained  the  name  of  parcel,  or  belongings, 
*^  and  fhall  pafs  m'th  the  houfe  by  that  name  in  a  will  or  leafes. 
The  fame  do<Slriiie  is  laid  down  in  Loji  v.  Baker^  2  Boilers 
Rep.  347.     So  by  tlie  cafe  of  Yates  v.  Clincard,  Cro*  EHz.  704. 
it  appears^  that  lands  may  pafs  under  the  words,  "  houfe,  with 
•^  the  appurtenances."     In  Boocker,\.  Samjordy  Cro.  Eliz.  uj» 
a  devife  of  a  "  fencment,  with  the  appiutenanccs,  in  which  H.B* 
**  dwelleth  in  Ebl€7/,*'  was  held  to  pafs  lands  out  of  £6/^,  which 
had  been  ufed  with  the  tenement  by  the  Ipace  of  fixty  years, 
and  had  always  pafiTed  by  one  grant,  and  under  one  rent. 
And  in  the  prefent  cafe  the  lands  in  quefl.ion  had  been  for  many 
years  confl^ntly  Occupied  witli  the  houfe.     The  ftrongeft  cafe 
in  favour  of  the  Plaintiff  is  SmitJifoii  \.  Cage^  Cro.  Jac.  ^26.1 
but  that  was  a  calfe  of  furrender  of  copyhold,  which  is  conftrued 
as  flriftly  as  a  deed.     But  even  there,  the  orchards  were  held 
•to  pafs.     By  Hill  v.  Grawigr^  Plorwd.  Com.  1 70.  it  appears  that 
the  terms  **  apjiertainlng  to  the  mefTuage"   may,   even  in  a 
deed,  fignify  lands  ufiially  occupied  with  the  mefluage  {a).    As 
to  the  queftion  of  intent^  it  has  been  faid,,that  if  the  tefl;ator  had 
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(«)  Land  miy  be  (aid  to  he  ippertaining  let  ind  occupied  together  by  a  convenient 
to  an  houCe.  as  well  in  the  King*s  cale,  at  time.  Jeiinitigt  v.  Lahe^  Cn.  Car.  x6S. 
pf  a  con^i^Qn  peHbpj  wher^  k  )iath  been     Vi4e  tl'tam  Go.  £«/r.3^4'    /Vr.362.  . 
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tteant  the  lands  to  pofi,  he  would  have  delcribed  them :  and  the        1 797* 
drcninftazice  of  thedelcription  being  inferted  in  the  fonner  claufe^  ■ 

tad  omitted,  in  the  latter,  has  been  relied  on.     But  the  words,         ^^^^ 
^  houfe  with  the  i^portenances,"  in  the  diredor}'  claufe,  refer  to      Ko&Toir, 
Ae  former  deicription,  and  ihew  that  the  Defendant  fhould  take 
ID  the  fame  manner  as  E,  Whaltey.   The  cafes  of  Doe  v.  Collins^ 
4  Term  Mtp,  498*  and  Blackbome  v.  Edgley^  i  P.  Wms.  600.  prove 
that  rerjr  little  is  fufficient  to  pafs  lands  occupied  with  the  houfe, 
vhere  it  appears  to  have  been  the  intention  that  they  ihould  pais. 
J>  Blanc  in  reply  was  flopped  by  the  Court 
£tr£  Ch«  J.    I  have  no  doubt  upon  the  cafe,  unlefs  it  be  with 
reipeA  to  the  orchards.     Lands  yn\\  not  pafs  under  die  word 
*^  appurtenances"  taken  in  its  flri6l  technical  fenfe :  they  will 
pals  if  it  appears  that  a  larger  fenfe  was  intended  to  be  given 
to  it.     If  the  Courts  had^  always  adhered  to  this  line  of  con- 
ftm&ion,  many  reported  cafes  would  not  now  difgrace  the  books* 
Every  teflator  ought  to  be  fuppofed  to  take  legal  words  in  a 
legal  ienie^  unlefs,  according  to  the  marginal  note  to  the  cafe 
in  Hobart  (a),  there  be  demonltration  plain  of  an  intent  to  ufe 
dwm  in  a  diffi?rent  fenfe.     In  the  former  part  of  the  will  there 
tf  a  devife  of  a  houfe  with  lands  in  terms  cxprefi,  to  which  is 
added,  **  with  the  appurtenances,"  in  order  to  comprize  all  itrhich 
■dgfat  not  fall  within  the  defcription.     I'hen  follows  a  declara- 
tion that  the  Defendant  fhall  have  for  one  year  fbmething  which 
was  included  in  the  above  devife.     The  tcflotor  mufl  be  fup- 
poftd  to  have  imdcrflood  what  he  was  talking  aboutl     If  he  had 
intended  to  have  given  the  whole,  the  words  were  before  hun> 
and  he  ought  to  have  ufed  them.     Suppofe  there  had  been 
aodiing  ftated  to  let  us  into  the  intention  of  the  teflator,  but  the 
mere  devife  to  the  Defendant,  we  mufl  have  examined  what  was 
occupied  by  the  teflator ;  and  if  we  hadibund  a  houfe  fituated  in 
spark  which  had  always  been  occupied  with  it,  and  was,  as  it  were, 
an  intend  part  of  the  thing,  this  might  have  proved  the  intention 
of  the  teflator  to  pafs  the  whole  together.  There,  if  nothing  to  the 
contrary  had  appeared,  wemight  have  fuppofed  theteflator  to  have 
nfed  the  word  '^  appurtenances"  in  a  fenfe  different  from  its  tech- 
nical fenfe.    But  tins  is  not  that  cafe.    It  is  true  that  the  premifes 
were  occupied  foraconfiderable  time  togetlierwitli  the  houfe:  but 
firft,  the  whole  of  the  premifes  are  not  neceffarily  connected ;  in 
the  next  place,  there  is  here  fblid  ground  to  argue,  that  the  teflator 

(«)  fl«iu33.  Thenofeis<«-NonanfluiU     by  devife  to  an  heir,  any  may  take  that  it 
nc  •  uSt  m  kw,  wbire  bj  purchafe     noi  beii  indeed,  without  declaration  plain. 

underflood 
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uiiderftood  the  meaning  of  the  words  employed  in  the  devife^ 
having  iometimes  ufed  the  word  ^'  huids"  as  a  part  of  the  defcrip- 
tion,  and  fbmetimes  dropt  it.  Tlie  Defendant  being  the  teftator's 
executor,  and  having  been  his  fleward,  affords  a  £ur  ground  of 
argument  The  teftator  gave  him  the  exclufive  enjoyment  of  the 
manfion-houfe,  "  u/M  the  appurtenances^^  for  one  year  only,  after 
having  devifed  the  manfion-houfe  and  lands  alfo  ^^  *mith  the  ap^ 
"  pttrtenancesj^  to  Mrs.  JS.  JVAalley  for  her  life,  with  remainder  to 
the  Defendant.  ^  Now  with  what  view  was  this  done  ?  Moft  pror 
bably  for  the  convenience  of  the  Defendant  in  the  execution  of 
the  duty  impofed  u}X)n  him.  llie  general  intent,  therefore,  as 
coUecied  from  the  deviie,  and  the  relation  in  which  the  deviiee 
flood  to  the  teflator,  docs  not  call  upon  us  to  go  beyond  the 
flri£l  rule  in  conflruing  the  technical  word  ^^  appurtenances." 

Heath  J.  I  am  of  the  fame  opinion.  We  ought  to  adhere 
to  the  ftri£t  technical  ienfe  of  the  word  ^^  appurtenances."  For 
though  the  intention  is  not  clearly  exprefled,  why  the  Defendant 
Ihould  have  the  manfion-houfe  at  all,  yet  it  i^pears,  that  he  waa 
executor  and  refiduary  legatee ;  and  as  fuch  was  intitled  to  the 
ftock,  the  arrears  of  rent,  the  furniture,  8cc  A  year's  occupatioii 
therefore  was  given  him,  to  fettle  his  accounts,  and  collect  what 
belonged  to  him.  He  ought  to  have  the  houfe,  and  what  comes 
within  the  flri^  fenfe  of  the  word  <^  appurtenances."  Befide% 
this  may  be  diftinguifhed  from  the  cafes  cited,  for  it  is  a  feparar 
tion  of  the  premifes  for  a  year  only,  whereas  in  fbme  of  the  other 
cafes  it  was  for  a  great  length  of  time,  and  in  fome  perpetual, 
which  might  induce  the  Court  to  lean  againft  it. 

RooKB  J.     I  am  of  the  fame  opinion. 

The  poflea  to  be  delivered  to  the  FlaintifF 
;  for  all  the  premifes  except  the  orchards. 


y-jMf  27th.      Morgan  Affignee  of  the  Sheriff  v.  Sargent  one  of 

the  Bail  of  Owen. 

If  a  «feclaratioB    rpHE  declaration,  after  flating  the  writ,  the  arreft,  the  non-. 
conclude  •^*°°**  appearance,  and  the  aihgnmcnt  of  the  bail-bond,  proceeded 

••  Whereby  an    thus  I  "  By  rcafon  of  whicli  faid  premifes,  and  by  force  of  the 
« a^^lTtdlt^t  "  ftatutc,  &c.  an  aftion  hath  accrued  to  the  faid  T.  Morgan  as 

PUintHT  10  demand  and  have  of  the  primipaT*  (inllead  of  tb«  b^il),  and  (late  non-payment  by  the 
priMi^t  tt  ii  bad  Oil  a  fpedal  dtmorrer. 

"  afligneej 
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^  afBjgtipe,  &c  to  demand  and  have  of  the  faid  T.Omenihe  faid       1797. 
^  fim  of  40/L  above  demanded.     Neverthelefi  the  faid  T.  Oooeih 
tt  lUioag^  often  reqaired,  hath  not  paid,''  &c.  inferting  Owen^% 
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tar  that  of  die  Defendant*  Sargimt. 


To  this  there  was  a  tpedal  demurrer,  affigmng  for  caufe  that 
'^  it  is  not  averred,  or  (hewn  in  or  by  the  faid  declaration,  that 
'  ^  6ad  B.  Sargeni  hath  been  guilty  of  any  breach  of  the  con* 

*  diticm ;  that  it  no  where  appears  that  the  (aid  B,  Sargent  hath 

*  neg^eAed  or  refufed  to  pay  the  money,  or  that  payment 
**  thereof  has  ever  been  demanded  of  the  faid  IL  Sargent ;  and 
^  that  no  fiiflicient  caufe  of  a6iion  is  any  where  ftated  or  fliewn 
"  to  have  arKen,  or  accrued  to  the  faid  T.Morgan  againil  the 
«  iaid  -R.  Sargent." 

Joinder  in  demurrer. 

Shtpherd  Serjt  in  fupport  of  the  detnurrer.  It  is  coniiftent 
with  the  allegations  in  the  declaration,  that  R.  Sargent  may  have 
paid  the  money ;  the  latter  part  of  the  declaration  cannot  be 
iqefted,  for  there  never  was  a  declaration  on  a  bail-bond  end- 
ing with  a  ftatement  of  the  alCgnment ;  and  the  Court  cannot 
tSetStaa/RR.  Sargent  for  T.  Owen. 

MarflaU  SerjL  contra.  The  fpecial  demurrer  ought  to  have 
■Deged  that  the  declaration  had  ftated  non-payment,  by  71  (hsten 
inftead  of  IL  Sargent :  and  the  averment  in  the  befrjuning  of 
die  dedaration,  "  owes  to,  and  imjuftly  detains,"  lufBciently 
ihews  a  caufe  of  aAion  and  non-payment  by  the  Defendant. 

Shepherd  in  reply.  The  averment  in  the  beginning  of  the 
declaration  is  a  mere  concluiion  of  law,  and  only  flicws  that 
the  debt  was  once  owing;  but  the  Plaintiff  muft  fliew  how  it  is 
owing,  and  that  there  is  a  debt,  and  detainer  at  the  time  of  the 
aftioB  brought. 

Etre  Ch.  J.  Is  it  not  fhewn  that  the  debt  and  detainer  were 
exifting  at  the  time  of  the  declaration,  fince  the  record  begins 
with  **  was  fummoned  to  anfwer «/.  M.  in  a  plea  that  he  render  to 
•*  the  faid  J.  M.  40/.  which  he  owes  to,  and  detains,"  &c.  ?  You 
mnfl  argue  it  as  a  mere  point  of  form ;  if  you  attempt  to  argue 
on  the  fubflance,  you  muft  &il.  This  is  a  flip  in  form ;  but  it  is 
ahrajrs  the  beft  way  to  make  the  party  pay  for  this  kind  of  flip, 
if  advantage  is  taken  of  it  by  Q)ecial  demurrer.  Infinite  mifchief 
has  been  produced  by  the  facility  of  the  Courts  in  overlooking 
thefe  errors :  it  encourages  carelefTnefs,  and  places  ignorance  too 
mnch  upon  a  footing  vnth  knowledge  among  thofe  who  praAife 
tl|e  drawing  of  plea^igs.    The  averment  of  ^<  of^n  requefted"  is 

an 
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1797.        An  eiftabliflied  form,  and  I  think  a  neceflary  fonn:  bala  th* 

*- •      Courts  even  d^ermined  it  to  be  fubftance,  I  ihould  have  had  no 

ir'^"      oljeAion;  for  many  afiions  might  have  been  avoided,  if  re* 
Saroimt.     queft  had  a6iually  been  mode,     llic  party,  if  ho  will  not  amende 
but  will  join  in  demurrer,*  muft  pay  for  his  blunder. 
The  other  Judges  aflenting, 

Judgment  for  die  Defendant 


jMMi  aSth.  Sabine  v.  Elizabeth  Johnstone. 

Ifttepljcation  A  8SUMPS1T.  —  Plea  in  abatement  of  the  writ:  Tliat  Eliza 
tot  plea  in  abate-  -^"^  Mien  Jokn/lonCi  who  is  impleaded  by  the  name  oi  Elizabeik 
Mn,  *<  thatTbe  Johfi/loney  was  baptifed  by  the  name  df  Eliza  AUeth  and  had 
••  Cuddedara.  always  been  called  and  known  by  the  name  of  Eliza  Jllen^  'xitS" 
u  Slbe^quAih^  ^^  ^^^>  ^^  ^c  ^^  ever  been  called  or  known  by  the  name  of 
«  ed,**  but  conp  Elizabeth :  and  prays  judgment  of  the  writ  Replication :  That 
ititw^^Mi^;  the Jaid  declaration  ought  not  to  be  qua/hedj  by  reafon  of  any 
te  fudi  worts     thini):  in  the  (aid  pica  above  alle^red :  becaufe  the  faid  Eliza  AUeh 

nav  bo  rtieAed 

Muupldlage.      Johnflone^  who  now  appears  to  the  original  writ  and  declaration, . 

is  the  fame  pei^on  againit  whom  the  Plaintiff  fued  out  his  writ^ 
and  was  at  that  time,  and  flill  is,  called  and  known,  as  well  by  the 
name  of  Elizabeth  as  by  the  chriilian  name  of  Eliza  Allen.  G:>n- 
eluding  to  the  country.  To  this  there  was  a  fpecial  demurrer, 
affigning  for  caufe :  ITiat  the  Plaintiff  in  his  replication  has  not 
fhewn  any  reafon  "  why  the  faid  svrit  of  the  Had  Plaintid^  of 
**  which  the  faid  Eliza  AUen  hath  above  prayed  jutlgment, 
"  fhould  not  be  quafhed :  but  on  the  contrary  tliereof  hath 
"  alleged  tliat  his  faid  declaration  ought  not  to  be  quajhed;  to 
'^  which  faid  declaration  the  faid  Eliza  Allen  halh  not  pleaded, 
**  nor  is  fhe  bound  to  plead ;  inafmuch  as  the  faid  declaration 
'*  cannot  be  good  or  fufficient  in  law,  if  the  faid  wtxI  of  the  faid 
**  Plaintiff  is  quafhed :  and  for  that  the  matter  alleged  by  the 
**  Plaintiff  in  his  replication  fhould,  if  true,  have  been  pleaded 
**  in  fupport  of  his  laid  writ,  and  not  of  his  faid  declaration,"  &c^ 

Jouider  in  demurrer. 

Max/haU  Serjt.  in  fupport  of  the  demurrer,  •  It  is  a  principle  in 
pleading,  that  the  confequence  intended  to  be  drawn  by  one  party 
mufl  be  excluded  by  the  anfwer  of  the  otlier.  Here  the  Defend- 
ant fays,  that  fhe  is  mifcalled  in  the  ttnV,  and  that  it  ought  to  be 
qualhcd.    The  Plaintiff  in  reply  fays,  that  the  declaration  ought 

not 
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mat  to  be  qudhed,  though  the  Defendant  has  not  alleged  that  it  1 797. 
oi^ht.  SuppoTe  a  judgment  that  tlie  declaration  ihould  be 
ciiiafhedy  yet  the  writ  would  remain,  and  then  the  Plaintiff  could 
Bot  bring  a  new  a£Uon :  for  he  muiS;  declare  on  the  fame  writ  as  Jobnitoh*. 
kng  as  it  remains.  Now  if  he  declared  on  the  fame  writ,  in  the 
fane  maimer,  the  fame  objeAion  would  lie ;  anVl  if  in  a  different 
BHimer,  there  would  be  a  variance  between  the  writ  and  the 
declaration. 

Itwmington  Seijt.  canird  was  Hopped  by  the  Court. 

Eyre  Ch.  J.     I  think  the  rules  of  pleading  ought  to  be  main^^ 

tained ;  but  I  cannot  but  confider  this  as  a  frivolous  objection. 

Hie  plea  is  right  in  praying  that  the  writ  may  be  quaflied ;  and 

the  replication  is  right :  it  is  an  anfwer  by  matter  of  fa6l,  and  not 

hy  matter  of  law :  it  ftates  that  the  Plaintiff  was  called  and  known 

hy  one  name  as  well  as  the  other,  and  concludes  to  the  country. 

If  the  Plaintiff  had  prayed  judgment,  '^  if  the  declaration  ought  to 

"*  be  quaihed,"  it  might  have  altered  the  cafe ;  but  the  anfwer  on 

wUdrthe  Plaintiff  has  reUed,  is  an  anfwer  of  fa£);.    Then  what  is 

die  coiiiequence  ?  If  that  &6i  had  been  tried,  and  found  for  the 

It,  the  judgment  would  have  followed  the  prayer  of  the 

As  to  the  beginning  of  the  replication,  it  does  not  fignify 

it  fays  that  the  declaration  or  the  writ  ought  tobequafhed, 

or  whether  it  fays  neither.     If  the  Plaintiff  had  finiply  replied ; 

That  the  Defendant  was  called  and  known,  &c.  and  concluded  to 

the  country,  it  would  have  been  fuffident,  and  the  iffue  would 

have  been  well  joined.     It  is  therefore  a  furplufage  form. 

Heath  J.     Of  the  fame  opinion. 

Rooks  J.    Of  the  fiune  opinion. 

Judgment  for  the  I^kintiff.- 


Heddowscroft  One,  &c.  v.  Suttok  and  Another^   j^hi^ 

Executors  of  Bowen.  8  rje.  443. 

nowEN  was  ferved  with  an  attachment  of  privilege  on  a  recogni-  if  bail  be  ferred 
'^'  zanceofbail,  but  died  before  the  92^r/oc/2>^o/?;  until  which  withproce&oa 
..day  he  had  time  to  furrender  the  principal;  the  Plaintiff  dien  a^dle^forethe 
ferved  the  Defendants  with  an  attachment  of  privily,  and  before  f  ««'^«  ir*/c/f, 
the  quarto  die  pqfl  of  that  writ  the  principal  was  furrendered.       |(fue  agtinft  his 
Shepherd  Scrjt.  having  obtained  a  rule  to  fhew  caufe  why  the  ****^"^**^m'j?J,*^ 
proceedings  againfl  the  Pefendants  ihould  not  be  ftaid,  on  pay-  ^^^rto  die  pip  <^ 
ment  rfoofts ;  ^\  f««««*  ^'i 

r%    1  11  to  rurrender  uit 

4  CodcO,^^^^ 


ii 


CASES  iM  TRINITY  TERM 


»797- 

Meddows. 

CROrT 
SUTION. 


Cockell  Serjt  ihewed  caule.  The  furrender  was  iniiifficienCi 
Bcwen^s  death  made  no  diiFerence :  his  executors  could  not  be  in 
a  better  fituation  than  himfel^  and  the  principal  Ihould  have 
been  iiirrendered  by  thequario  diepo/l  of  the  firft  writ. 

Shepherd  Seijt.  contri.  The  bail  could  not  be  fixed  until  the 
fi>urth  day  after  the  return  of  the  writ;  now  he  died  on  the  firft 
day :  if  he  had  lived  he  might  have  relieved  himielf ;  the  execn- 
tors  therefore  are  not  fued  as  the  executors  of  bail  fixed  in  his 
lifetime,  and  muft  be  in  the  fame  fituation  as  if  no  aftion  had 
been  brought  againft  their  teftator.  Hoare  v.  Mingcnf^  2  SHr^ 
915.  Though  the  ftaying  proceedings  on  a  fiirrender  before  the 
quarto  die  pofl  was  formerly  ex  gratid^  it  is  now  become  a  matter 
of  right. 

Per  Curiam  (after  looking  into  the  cafe  of  Hoare  v.  Mingay). 
•The  cafe  in  Strange  has  eftabliihed  this  rule:  That  if  thepriii» 
cipal  is  furrendercd  within  four  days  afix^r  the  return  of  that  writ 
in  which  there  is  an  cifeAual  proceeding,  it  is  fufficient.  The 
former  fuit  was  as  much  done  away  in  this  cafe  by  Bofoet/h 
death,  as  in  Hoare  v.  Mingay^  by  the  a£Uon  being  brought  in 
the  wrong  court :  the  fiifficiency  of  the  furrender  within  the 
quarto  die  pqft^  is  a  privilege  to  the  party  filed,  to  which  the 
executors  of  the  bail  are  as  much  intitled  as  the  bail  himiel£ 

Rule  abfolute. 


7  r.i?.  391. 

S  E^fi,  561. 

a  71mm.  109* 

If  tn  annuity. 
4«cd  contain  a 
provifo  that  the 
frantor  (hall  re- 
putcbafe,  tiie 
mtmorialof  Aich 
dtadmuft  Aate 
tha  provilb  and 
tlietfrmiaDd 
condidoni  of  ro- 
4anipcaon ;  if  it 
only  rtfar  totbt 
4tcd,andftate 
tht  annuity  to  b« 
ledttmaUe  "on 
*•  fuch  notice, 
*  ttrmt,  and 
«co«didonsat 
**  tro  fhcreio 
M  oxprcflcd,** 
hdoca  not  ftif- 
ideatlj  comply 


Ex  parte  Ansell  and  Another. 

/^  Ansell  and  SW.  Fares  granted  an  annuity  to  K  Boiiion^ 
^  *  and  gave  a  bond,  warrant  of  attorn^,  and  annuity-deed  to 
fecure  it.  The  deed  contained  9l,  proviib  of  redemption.  TIiQ 
memorial  ftated  the  bond  and  warrant  of  attorney  properly,  but 
defcribed  the  provifb  of  redemption  as  follows:  ^^  and  in  the 
^*  fame  indenture  is  contained  a  certain  provifb  or  agreement^ 
**  impowering  the  faid  C  AnfeU  to  repurchafe  the  faid  annuitjr 
**  upon  fiich  notice^  terms,  and  conditions  as  are  therein  ex« 
«  preffed." 

JVtUiams  Seijt  on  the  part  of  the  grantors,  on  the  firft  day 
cfEq/ler  Term,  obtained  a  rule  to  fhew  caufe,  why  the  *•  bond, 
^*  the  warrant  of  attorney,  and  the  deed,  fhould  not  be  delivered 
<>  up  to  be  canceUed." 


with  Khti7  G.j.  #»a6.  /ir 


The 
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The  ground  of  )iis  motion  was,  that  the  memorial  had  (et 
brth  the  proyifb  of  redemption  in  too  general  a  way  (a).  He  cited 
Steadman  v.  Purckq/e,  6  T.  R.  737.  to  Ihew  that  a  memorandum 
iador/ed  an  tie  deed,  importing  that  the  grantor  might  redeem 
CD  terms,  muft  be  inferted  in  the  memorial :  and  Appleby  v. 
SmAj  //.  37  G.3.  in  Scacc.y  where  it  was  held  equally  neceflary, 
dm^  the  proviib  was  contained  in  the  bodi^  {h)  of  the  deed. 

Shepherd  Seijt  ihewed  caufe.  Though  it  has  been  held  that  a 
jfnmlh  of  redemption  ought  to  be  inferted  in  the  memorial,  it 
fan  never  been  deemed  neceflary  to  ftate  it  verbatim.  A  provifo 
of  redemption  is  a  part  of  the  confideration,  and  there  is  a  dif- 
ference between  the  firft  claule  which  relates  to  fotting  out  the 
ieed,  and  the  fecond  claufe  which  relates  to  felting  out  the  can- 
fiUration»  The  former  requires  the  day  of  the  month  and  year 
vhen  the  deed  bears  date,  wifli  other  particulars  to  he  Ipecified; 
the  latter  only  a  general  dcfcription.  Unlefs  this  be  fufficlent, 
the  whole  deed  muft  be  fct  out;  the  days  of  pa}nnent  and  the 
remedy,  as  whether  by  diftrefs  or  otherwiie.  The  claufe  of 
redanption  is  flated  generally,  referring  to  the  deed  for  par^ 
ticnlars.         ""^ 

WiBiams  in  fupport  of  the  rule.  The  provifo  of  redemption 
finms  part  of  the  terms  of  the  agreement  on  w^ich  the  annuity 
k  granted :  and  there  is  no  difl'erence  in  fenfe,  whether  fuch 
prorifb  be  totally  omitted  in  the  memorial,  or  only  generally  in- 
ferted, aa  in  the  prefent  cafe.  The  deed  is  in  the  cuflody  of 
the  grantee;  it  is  neceflary  tlierefore  tliat  the  memorial  fhould 
contain  the  &6U  eflential  to  be  known  to  the  grantor.  From 
diis  memorial  he  can  only  learn  that  he  has  the  power  of  re- 
dempCioD,  but  not  the  terms  on  which  he  can  redeem.    If  the 


<S3 


1797. 

Ex  pine 
AirtcLL. 


(«)  Another  abjeAioii  10  the  memoriil 
«M  Uktn  hf  tViUiami  Scojt.  Wb.  that  it 
«M  dft««n  ttated,  that,  the  coofideration 
«■  fad  hj  *  £  Swmb9m  •r  her  folidtor,'* 
k  cb«  akMtuuve ;  and  fbr  thii  was  cited 
ifc*  -TFiMfp**  of  Lord  ZMjM^rM^,  in  Duke 
tf  BUUm  V.  f^iiOMmt^  4  Br§,  Ckmm,  Caf. 
309.  where  it  b  find,  that  *■  the  adual 

*  flMde  and  maimer  of  payment  if  necef* 
■  (ary  to  be  fitted  in  the. «rflir«rfW;**  but 
te  wif  agreed  to  be  u  miftake  in  the  re« 
p«t:  aad  My  Ch.  I.  faid,  •<  That  the 

*  imi  onift  eaprefa  by  whoos  tlie  coofider- 
**  ition  vat  paid,  but  not  the  mewnriml^ 
tndg  wkb  Dslmftr  V.  Bmrmtrdt  J  T,  X.  048. 

(i)  Sec  alTo  to  this  eff(t€t  Harris  w. 
I,  7  2*.  A  •oj.      But  niiert  an 


agreement  was  made  at  the  time  of  the 
grant,  that  the  grantois  fliould  have  a 
power  of  redemption,  which  agreement 
was  not  then  reduced  to  writing;  but  after 
the  memorial  had  been  inrolled,  was  in- 
dorfed  on  the  bond;  the  Court  of  JC.  A 
were  of  opmion  that  the  third  fe£lion  of 
the  ad,  which  requires  the  confideratloii 
to  be  dated  in  every  deedtttc.  could  not  bo 
eMended  to  a  power  of  redemption  intended 
to  be  referved  to  the  grantor.  And  though 
it  had  been  ubje£led  for  the  Defendant^ 
that  fuch  an  agreement  ought  to  have  been 
ftated  in  the  memorial,  the  Court  dire£led 
the  counfel  for  the  Plaintiff  t#  fpeak  to 
another  point.    Ihlmir  v.  Bmrnmrdf  jTJt, 

Courts 
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1 797,  Courts  have  been  right  in  inflfting  that  the  memorial  muft  ftate 
^''"'      the  provifb,  it  ought  alio  to  contain  the  terms. 

AmSli.  Eyrb  Ch.  J.     If  the  17  Geo.  3.  c.  26.  had  gone  no  further 

than  the  firft  claufe,  we  mufl  have  looked  to  the  import  of  the 
words  of  that  claufe ;  and  the  pra£Uce  of  the  Regifter  Counties.. 
There  they  enter  no  more  than  a  memorandum,  containing  the 
names  of  the  parties,  the  dates,  the  premifes,  and  perhaps  the 
confideration«  I  do  not  know  how  ex  vi  termini  or  on  analogies 
ive  can  fay  that  more  was  intended  here.  The  Legiflature  has 
&id  what  fliall  be  inferted;  namely,  the  date,  the  names  of  the 
parties,  and  For  whom  they  are  truftees,  the  witnefTes,  the  annual 
fum,  the  name  of  the  peribn  for  whofe  lives  tlie  aimuity  is  granted^ 
,  '  and  the  confideration  or  confiderations.  Now,  unle/s  under  the 
word  *^  confiderations,"  I  cannot  fay  that  the  terms  of  the  provifb 
^  \9re  included.  I  fhould  incline  to  go  fome  length  for  the  fake  of 
general  utility  to  decide  that  the  tcrms^  muft  be  fet  out.in  the 
memorial,  but  I  doubt  whether  the  a£);  requires  it.  *  The  word 
'*  confiderations,"  in  the  a£t,  may  mean  mere  money  confider* 
fltions.  In  the  cafe  where  the  Courts  have  held  it  necefiiary  ti>  in- 
iert  the  provifo  of  redemption  in  the  memorial,  it  has  been  in* 
dorfed  on  the  deed :  and  has  therefore  been  confidered  either  as 
z  feparate  deed,  or  ds  fomething  collateral  to  the  deed  itfel^  and 
^fential  to  be  fet  out  as  a  fuperadded  part  of  the  fccurity.  la 
the  cafe  of  a  provifo  in  the  body  of  the  deed^  I  doubt  whether 
0)1  the  general  idea  of  a  memorial,  or  the  fpecific  defcription  of 
it  in  this  a6t,  it  need  be  inferted*  I  am  not  therefore  prepared 
at  prefent  to  confider  this  memorial  as  infufficicnt.  It  is  a  me- 
morial only,  not  a  copy  of  the  deed :  it  flates  a  deed  for  fecuring 
^n  annuity  redeemablo  "  on  the  tenqs  therein  exprefled;**  for 
which  reference  may  be  had  to  the  deed  itfelf.  Is  not  this  a 
iiifficient  compliance  with  tlie  words  of  the  aft  ?  He  who  fees, 
an  annuity  redeemable,  will  inquire  after  the  deed,  and  Io<^ 
into  the  terms.  It  has  been  flated  that  the  a6l  was  made  for  the 
benefit  of  the  grantor,  who  has  parted  with  the  deeds :  I  cannot 
fiibfcribe  to  that  propofition :  it  was  made  for  the  benefit  of 
mankind  in  gaieral,  that  the  world  might  know  the  nature  of 
iuch  tranfafiions,  and  the  parties  be  reftraiaed  by  a  fenfe  of 
ihame  firom  entering  into  them.  The  policy  of  the  law  would 
be  amply  fatisfied  by  a  memorial  like  the  prefent ;  it  anfwers  all 
ihbftantial  purpofes,  for  it  cannot  be  neceflary  to  load  it  with 
die  fiill' contents  of  the  deed.which  would  be  little  Ihort  of  re^ 
quirix^  a  copy.  But  if  my  Brothers  fhould  be  of  a  diflfereiit 
.fpini^iiy  I  fhould  wifb  to  take  time  to  confider* 
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BuLLER  J.     I  have  confiderable  doubts  upon  this  qucilion :        1797- 
Bnd  caiuiot  quite  coincide  in  the  opinion  of  my  Lord.     I  ihould 


Iboner  fay  that  the  provifo  need  not  be  inferted  at  all,  than  that  it       amsilu 

fliould  be  inferted  in  this  general  way.  The  queftion  is,  Whether 

Ae  proriib  be  part  of  the  confideration  or  not  ?     Look  through 

the  a&.     It  was  there  intended  to  include  monei/  coniiderationft 

ody,  "and  one  claufc  aftually  fays  "  in  money  only."     If  then 

die  word  **  confiderations"  means  money  coniiderations  only,  a 

provifi>  is  not  within  the  terms  of  the  a6l.  But  the  point  has  been 

already  iettlcd,  both  here  and  in  the  Kin;fs  Benc/i^  anc^  I  am  not 

diipofed  to  diilurb  what  has  been  fettled  by  two  determinations, 

Ifeogh  the  SL&  does  not  appear  to  go  tliat  length.     Having  got 

4ius  fiur,  that  the  word  <<  confiderations"  includes  all  the  terms 

of  th^  aigreement,  the  remaining  queftion  will  be,  Whether  the 

prefent  provifo  be  fufficiently  flated  ?  I  admit  no  difference  be-_ 

tmecn  the  cafe  of  a  proviib  indorfed,  and  a  provifo  in  the  b^dy 

oT  the  deecL     They  are  both  parts  of  the  agreement     So  in  a 

warrant  of  attorney  with  a  defcafance,  the  defeafance  is  a  part  of 

the  inflrument.     If  then  the  provifo  is  to  be  taken  notice  of  at 

aD,  is  it  not  to  be  taken  notice  of  fubftantially  ?    1^6  a6l  in  my 

opinion  was  made  for  the  benefit  of  the  grantor,  as  well  as  the 

pabHc     Let  us  fee  then  if  this  memorial  be  fufRcieut  to  prote^ 

the  grantor,  againfl  any  improper  advantages  which  might  be 

attempted.     He  knows  the  annuity  to  be  redeenmble,  but  the 

deeds  are  in  the  hands  of  the  grantee.    Is  it  not  then  material  for 

him  to  know  the  terms  on  which  it  is  redeemable :  as  whether  at 

the  end  of  three  or  at  the  end  of  feven  years  ?    Is  it  not  of  im^ 

porlaoce  that  he  fhould  have  it-  in  his  power  to  prove  all  the 

material  &&s  out  of  tlie  mouth  of  the  party  himfclf :  that  he  may 

be  able  to  come  to  the  Court,  ftate  the  ipcci/ic  terms,  and  de^ 

nand  the  deed  on  compliance  with  the  provifo  ?    llie  terms 

therefore  not  being  inferted,   I  think  the  provifo  infufBciently 

ftated»  ond  if  fb,  tliat  the  annuity  fhould  be  fet  afide. 

Heath  J.  I  have  great  doubts  upon  tliis  queft^^ion*  There  is 
BO  analogy  between  the  regifter  ads  and  the  17  G.  3.  The  for- 
mer were  made  for  the  benefit  of  purchafers :  the  latter  to  tlirow 
ifence  about  the  grantors  of  aimuities,  who  are  ufunlly  incautious 
aad  extravagant*  What  my  Brother  Bull-a-  has  f  aid  appears  ex« 
tremdy  forcible,  that  tlie  grantor  ought  to  know  the  precife  terms 
OD  iriiich  the  annuitv  is  redeemable :  he  would  otherwife  be  left 
in  great  doubt  and  difliculty,  unlefk  he  has  kept  a  copy  of  tht 

YOL.  I.  F  deed. 
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dce^  which  is  rarely  done.  Asithasbeen  heldnecefTary  to  rcgiftci' 
a  provifb,  it  mud  be  fhewn  on  what  terms  the  provifb  is  to  take 
efFe6l :  and  I  fee  no  difference  between  a  provifo  inserted  in  the 
body  of  the  deed,  and  one  indorfed  on  the  backx}f  it. 

RooKE  J.  I  am  inclined  to  think  the  memorial  infu£cient« 
The  provifb  is  a  part  of  the  coniideration*  Every  circumilance 
in  &vour  of  the  grantor  is  a  part  of  the  confideration;  for  all  fuch 
circumftances  form  the  ground  of  the  grant,  and  if  every  fueh 
drcumftance  be  a  part  of  the  condderation,  it  fliould  be  fo  fpeci- 
fically  ilated,  that  the  grantor  may  know  clearly  what  the  terma 
of  the  agreement  are.  **  On  the  terms  therein  expreffed,"  is  not 
It  iktisfa6lory  ftatement  I  think  however  that  this  matter  res 
quires  further  confideration. 

Cur*  adv.  vidL 


On  this  day  the  opinion  of  tlie  Court  was  delivered  by 
Eyre  Ch.  J.  We  have  conferred  with  all  the  Jtudgj^  on  this 
^ueftioU)  and  the  refult  is,  that  we  all  think,  that  where  an  annuity 
is  redeemable,  the  terms  and  conditions  of  redemption  ought  to 
t)e  fet  forth  in  the  memorial,  in  order  that  the  party  who  is  to 
have  the  benefit  of  inch  redemption,  may  without  being  driven 
to  any  compuUbry  means,  be  apprized  of  thofc  terms  and  con^^ 
ditions,  and  may  redeem  it  with  mod  eafe  and  convenience  to 
hlmfelfi     The  confequence  is  that  we  muft  make 

The  rule  abfolute^  {a) 


>^.4Sa. 


{a)  When  this  matter  was  firft  moted, 
PriUidms  Sefjt.  ftated  that  no  a^ion  had 
been  brought  on  the  bond,  nor  any  judg- 
ment entered  up  on  the  warrant  of  attorney, 
but  cited  Bm  parte  Che^er,  4  7*.  J?.  694.  to 
iliew  that  the  Coutt  had  nevertlielefs  a  ju- 
rifdidion.  The  Court  faid  «  that  ever^ 
^  warranr  of  attorney  entered  was  fubje« 
*  to  their  cognizance,  but  that  they  could 
**  not  in  all  cafes  order  all  the  pruceeding s 
<*  to  be  cancelled,  becaufe  they  were  Void 
•(  by  the  I  ft  fe^ion  of  the  ad.*'  So  in 
Duke  o/fSoltcn  v.  iVilliatatyJ^  BrotUaChan, 
Caf.  $10.  and  2  FVs.  jun.  1^4.  Lord  Lough, 
htougb  faid,  ^  The  courts  of  cotnmon-law, 
**  which  will  upon  their  general  jurifdiAiun 


**  enter  into  the  validity  of  the  warrant  of 
i*  attorney  or  judgment  upon  motion,  in 
"  the  particular  application  under  the  ad, 
win  only  fet  afiJe  the  judgment  or  execu- 
tion, or  vacate  the  warrant  of  attorney ; 
but  the  jurifdidtion  does  not  extend  xq 
ordering  the  bond  to  be  delhrered  up, 
and  if  ever  done,  it  has  been  done  inad* 
vertently  .**  Qu,  therefore.  Whether  the 
rule  in  the  jtrefent  cafe  was  not  made  abfo« 
lute  in  the  form  in  which  it  was  move^ 
tlu-ou^h  inadvertence  f 

See  thefe  cafes  colle^ed  and  drgefted  in 
Humt  on  the  Annuity  A6t,  ad  Editioo, 
publilhed  1796. 
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1757. 
John  Scojt  v.  Godwin.  7„/y  ^tiu 

ryum  was  an  aftion  on  a  co^^nant  contained  in  a  leafe,  by  f  n'^/^^r^ir, 

which  the  Defendant  had  agreed  to  repair  certain  premiies,  ^^5- 
cf  which  he  was  tenant,  at  his  own  cofts  and  charges.  l^^{'  '^  ^*'"' 

The  declaration  ftated  in  ^liibftance  as  follows : — That  one  "^''^  'everfion  of 
Thomas  Grice  was  feifed  of  the  reverfion  of  the  premifes  in  queA  thi  D.fl^id^nr 
titm  in  his  demefhe  as  of  fee,  fubjeft  to  a  mortgage  term  of  500  ^°'  >'*^'''^» '« ^^^'' 
years,  which  term  was  fubje6l  to  be  defeated,  and  was  defeated  !ff5a*iid'°i.f  hcirt 
before  the  making  of  the  indenture  thereinafter  next  mentioned ;  **^  ^'  ^"  ^.'""  ^<"^ 
that  by  an  indenture  n^ule  between  the  faid  Thomas  Grtce  And  the  ^.  declare*  fingU 
Defendant,  the  faid  Thomas  Grice  demifed  the  premiies  in  quef-  *^"  *  covt-nant 
tion  to  the  Defendant  for  a  term  of  twenty-one  yeai's ;  that  the  leafe,  and  If  er* 
Defendant  covenanted  to  repair  at  his  own  cofts  and  charges ;  i«'"»"g  out  the 
that  the  Defendant  entered,  and  became  poflefled,  and  that  the  out  averring  the' 
laid   T^Aomas  Grice  was  feifed  of  the  reverfion  in  his  demefne  as  ^^  ^  ^.  ®.» 
of  fee ;  that  being  fo  feifed,  the  faid  Thomas  Ghice  deviled  the  be «  therei)/ 
laid  reverfion  to  his  fon  and  died:  that  the  fon  together  with  "**'^*^°^*!?*^.. 
certmn  perfbns  having  mortgage  claims  upon  the  premifes  by  «  demetbe,  ai  of 
leale  and  releafe  conveyed  tlie  faid  reverfion  to  JbAn  5co^  and  "'^ee."   Thisb 
Robert  Scott^  "  to  have  and  to  hold  the  fame  unto  the  fiiid  John  murrer. 
"  Scott  and  Robert  Scoff ^  to  the  only  proper  ufe  and  behoof  of 
**  the  faid  Jc^;}  Scott  and  Robert  Scott^  and  the  heirs  and  affigns 
**  of  the  faid  Robert  Scott  for  ever,  but  nevcrthelcfs  as  to  the 
**  cftate  and  intcrcft  of  the  faid  Robert  Scott^  his  heirs  and  affigns 
•  therein,  in  truft  for  the  laid  John  Scoffj  his  hcii*s  and  aflignsfor 
**  ever.    By  means  qfrvhichjhidjyremi/i's,  the Jaid  John  8cott  6e- 
**  camcj  and  wasy  andjlill  is  feifed  of  and  in  Hie  faidrevcr/ioninhis 
**  demcfjie  as  of  fee  ^'^  &c.     ITiat  although  John  Scott  had  ever 
fince  the  faid  reverfion  came  to  him  by  alfignment  as  aforefaid, 
kept  the  covenants  on  liis  pai%  yet  the  Defendant  had  broken  his 
covenantby  delivering  up  the  premifes  out  of  repair.  Damages,  4*^. 

To  this  there  was  a  fpecial  demurrer,  afligningfeveralcaufes 
(which  were  afterwards  abandoned)  and  joinder  tfl^ein. 

Shepherd  Seijt.  for  the  Defendant.  I  fliall  not  argue  the  fpecial 
caufes^of  demurrer,  but  rely  on  a  fubftantial  defeft  on  the  record. 
The  declaration  is  herein  the  nameof  one,  whereas  the  legal  eftate 
in  reverfion  of  the  lands  in  queftion  belonged  to  John  Scott  and 
Robert  Scotti  as  joint  tenants  for  their  lives;  and  thofe  in  whom 
riie  legal  eftate  in  reverfion  is  muft  bring  the  aAion.  Now  John 
and  Robert  Scott  may  be  jointenants  for  their  lives,  although 

pa  Robert 
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1707.        Robert  liad  a  feveral  inheritance.     Co.  Lift.  182.  a.     2Btacl'* 

'^ ^       Comm.  181.     It  is  true  that  the  intereft  of  jRoJ^  &o// and  his 

Scott        j^^j^^  ^^^  j^^  ^^^^  jj^^.  j^^^^  &o//;  Jfut  that  caii  make  no  difference 

Godwin.  in  the  legal  eftatc,  and  John  ScoWs  eftate  in  feveralty  was  merely 
equitable.  It  is  f aid,  Co.  Litt.  iSo.  b.  ^<  thatjointenantsmuft 
**  jointly  implead,  and  jointly  be  impleaded  by  others."  Suppofing 
them  however  to  be  tenants  in  common,  ftill  they  muft  join  in 
this  a£iion.  Co.  Litt»  197.  b.  There  is  a  diftin&ion  between 
a6lions  for  realty  and  a^lions  for  perfbnalty ;  in  the  former,  the 
parties  may  fever,  becauie  each  may  recover  his  (hare ;  but  in  the 
latter,  not.  Here*the  covenant  is  for  not  repairing,  in  which 
cafe  damages  are  to  be  given ;  and  how  fhall  dach  have  his 
damages  apportioned  ?  But  there  can  be  no  doubt  of  John  and 
Robert  Scott  being  join  tenants,  who  were  fb  made  in  order  to  bar 
John  Scott* 8  wife  of  dower.  Bdidcs  John  Scott y  as  affignee  of  the 
reverlion,  muft  bring  his  a6lion  of  covenant  under  32//.  8. 
r.  34.  and  thereby  ftands  in  the  fame  fituation  as  tlie  leflbr. 

The  covenant  therefore  muft  be  confidered  as  being  made  to 
both  John  and  Robert^  which  renders  it  impoffible  for  Jo?m  to 
bring  this  a6lion  alone. 

JforyK^«Sei3t.fof  the  Plaintiff.  Pirft,  I  fliall  contend  that 
Robert  Scott  is  a  mere  truftee,  introduced  into  the  conveyance  to 
preclude  John  Scotfs  wife  from  having  her  dower,  and  iblely  for 
the  benefit  of  John  Scott  the  cefltiy  que  triift;  and  it  is  now  a  fettled 
rule  of  law  that  an  eftate  in  truft  merely  for  the  benefit  of  the 
te/tuyque  /nj/?,  fhallnotbefetupagainfthim.  This  was  laid  down 
by  Lord  Mansfield^  in  Jjodew.  Holford^  3  B^trr*  14 16.  2  J?/. 428. 
B.N.  P.  1 10*  and  Goodtitle  v.  Knoty  Corwp.  46.  and  recognized  by 
Lord  Kenyon^  in  Doe  v.  Staples^  2  T.  i?*  6g6.  Now  the  difference 
between  the  cafe  in  Corjoper  and  the  prefcnt  is,  that  the  former  was 
the  cafe  of  a  ceftuy  5^2/^ /rfj/2  witli  a  mere  equitable  title ;  this  is 
the  cafe  of  a  cejluy  que  tnift  having  the  "mhole  intereji  in  himfeU> 
and  alfb  being  jointenant  of  the  legal  eftate.  Secondly,  Sup- 
•  pofing  Robert  Scott  to  have  been  a  jointenant  with  an  in- 
tereft  in  th^  demifed  premifes,  and  admitting,  that  re- 
•  gularly  jointenants  fhould  join  in  perfbnal  2l£iions  affecting 
dieir  joint  intercft,  yet  the  Defendant  can  only  take  advantage 
of  this  irregularity  by  plea  ill  abatement.  Com.  Dig.  Abatement^ 
E.  8.  which  cites  BraSton^  L  5.  De  Excej>tionibuSy  c.  25. 
^*  Competit  etiam  exceptio  dtlatoria  tarn  ex  perfond  aUerius 
*'  quam  petentis ;  quiajine  alia,  agere  non  potuit  per  Je^  qui  tan^ 
*'  tundem jtirishabet  qiuimipje qtd petit ;  utjunt plwres participes^ 
&C.,  and  then  infiances  hulband  and  wife,  jointenants,    4^. 
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Soalfb  FletOj  1,6.  r.38.^3.     •*  Competit  etiam  tenenii  exceptio        1707. 
^  dilatoria  cont'd  petentem^  cttm  Joins  petat^  qnod  cum  alio  peter e      


"  deberet ;  Jicut  unus  vel  una  cohceredum  vel  vir  Jive  tixor^  de  re  Scott 
**  uxorid :"  and  SJcin.  1 2.  Anon,  This  fhews  that  it  may  be  Godwin. 
taken  advantage  of  by  plea  in  abatement;  to  iliew  that  it  muft, 
riA  Com,  Dig.  Abatement^  E.  12.  "  If  one  jointenant  or  joint* 
"  merchant  fue  alone,  and  it  is  not  pleaded  in  abatement,  no  ad- 
"  vantage  fliall  be  taken  of  it  in  evidence."  And  lb  it  was  held 
in  troveTy  Siinn.640.  Doclrjcray  v.  Dickinfon;  in  trefpais,  Deer- 
tag  V.  MooTf  Cro.  Eliz.^^4.;  in  trover  for  injuries  done  to  the 
inheritance,  Brawn  v.  Hedges,  i  SalL  290.  Blackburn  v.  Grave^ 
cited  Gzr/A.  63.;  in  troverbythealligneesof  a  bankrupt,  NeUhorpe 
V.  Dorrington,  2  Lev.  113.;  in  an  a6lion  on  a  ftatute,  by  one  of 
Icveral  joint-owners  of  a  Ihip,  Sands  v.  Child j  i  Salk.  31.3  Lev. 
35.  Skin.  36 1 . ;  in  treibafs  for  feizing  the  Plaintiff's  goods,  LlUgliJe 
V.  Ckampanti,  2  Sir.  820.;  and  in  debt  on  bond  againft  one  of  fe<- 
vera]  joiut  obligors,  WhelpdaWs  cafe,  5  Co.  119.  Cabellv.Vaugkanf 
I  Veni.24*  i  Sid.  420.  S.C.238.  S.P.  It  appears  that  if  the  De- 
fendant in  fuch  caies  do  not  plead  in  abatement,  but  plead  in 
chici^  2  Bac.  Abr.2iS.  tit.-  Jointenants,  either  the  general  iiluei 
I  Mod.  I  Q2.per  Hale  Ch.  J.,  or  even  the  fa£l  in  bar,  Holli?igwortA 
v.  A/cue,  Cro.Eliz.  355.  461,  494.  544.  or  demurs,  i  Vent.  34. 
I  Sid.  420.  or  even  where  the  faft  appears  by  the  finding  of  th^ 
Jury,  Cro. JSZ/z. 5 5 4.  5  Co.  1 19.  Harmanv.  WhitchlorjOy  Latch.  I52» 
Sir  William  Jones  142.  the  Plaintiff  muft  have  judgment.  If  it 
appear  in  the  declaration  that  there  are  other  jointenants  who 
do  not  join  in  the  a£lion,  yet  if  it  do  not  appear  alio  that  they  are 
alive,  the  Defendant  muft  plead  in  abatement.  Benyon  v.  Palmer^ 
5  Mod.  73.  I  Salk.  31.  Cro.  Eliz.  544.  6  T.  R.  ']66.  So  here  it 
(hould  have  been  averred  that  Bobert  ScottwsLS  alive,  and  pleaded 
in  abatement ;  for  nothing  will  be  intended  by  the  Court  in  fa- 
voqr  of  this  obje6Uon.  llie  only  cale  in  which  it  has  been  held 
that  this  obje6lion  maybe  taken  on  the  general  iliue,  isLJElgli/ev, 
Champantiy  and  there  the  di6lum  of  Lord  Raymond  is  confined  to 
aflumpfit,  which  leems  to  be  an  innovation.  Perhaps  the  Plaintiff 
here  did  not  know  whether  Rabat  Scott  was  living  or  dead,  and 
this  a  plea  in  abatement  would  have  Ihewn. 

S/tepherd  in 'reply.  I  mall  pafe  by  many  of  tlie  cafes  cited,  be- 
caiife  they  do  not  apply,  and  Ihall  not  agitate  the  queftion  how 
&r  it  is  neceflary  to  plead  tliis  matter  in  abatement  on  contra6l8 
in  general*    I  conUnid  that  every  perfon  who  brings  covenant  as 

F  3  aflSgn^ 
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I  ^gM         aflignee  of  a  reverfion,  muft  ftate  how  the  rcvcrfion  comes  to  him; 
..  andthcrefore,  astheCourtonthisrecordcannotfeethatthePlain- 

Scott  tifTis  afSgnce  of  the  reverfion,  he  is  not  intided  to  their  judgment. 
Godwin.  Suppofim  covenant  made  by  the  Defendant  with  John  and  Robert 
Scott  jointly,  and  an  ailion  brought  by  John  Scott  alone,  the  De- 
fendant need  not  plead  in  abatement,  becaufe  the  obje£lion  would 
appear  on  the  record,  which  differs  from  the  cafe  of  jointenants  in 
other  contrails  and  in  trefpafs,  Tlie  cafe  oiEccle/ion  and  Wife, 
Executors,  &c  againfl  ClipJIiamj  i  Saund,  153.,  is flrongp  to  fhew 
that  one  jointenant  cannot  fue  alone  on  tlie  covenant.  If  one 
joint-covenantee  cannot  bring  an  a£lion  alone,  neither  can  one 
joint-affignce  of  a  reverfion ;  for  the  a£Uon  not  being  founded  on 
privity  of  contra6l,  the  Plaintiff  mufl  fo  flate  his  title,  as  to  fhew 
that  he  may  fue  under  the  flatutc  of  Hen<,  8.  in  refpe6l  of  his 
eftate.  The  Plaintiff  fhould  not  have  ftated  that  Thomas  Grice  de* 
vifed,  &c.  whereby  he  became  feifed  of  the  reverfion,  for  John 
Scott  did  not  become  feifed,  but  John  and  Robert  &o^  jointly :  he 
ihould  have  ftated  thiiiRobert  Scott  was  dead,  whereby  he  became 
ieifed.  The  cafes  of  joint-obligors  arc  diflinguifhablefix)m  this, 
for  there  the  obje£iion  does  not  appear  on  the  record,  and  it  is  ftill 
the  deed  of  the  Defendant.  As  to  what  has  been  faid,  that  the 
eflate  of  a  truflee  fhall  not  be  fet  up  againfl  the  ce/luj^  que  truft^ 
that  rule  will  not  hold  in  covenant,  though  it  does  in  cjeftment : 
if  the  Court  could  take  notice  of  a  cejlty  que  tiii/l  in  covenant,  they 
jnight  as  well  in  ever}'  a6lion  on  a  bond  afOgned  allow  the  affignee 
to  fue  m  his  own  name,  inftead  of  that  of  the  afBgnor. 

Cvr.  adv.  vult. 
The  opinion  of  the  Court  was  this  day  delivered  by  Eyre  Ch.  J. 
The  queftion  on  this  demurrer  (which  is  now  to  be  confidered  in 
the  nature  of  a  general  demurrer,  the  fpecial  caiifes  having  been 
abandoned)  is,  whether  the  Plaintiff  has  (hewn  in  his  declaration  a 
title  to  fue  as  affignee  of  the  reverfion.  That  title  is  to  be  colle6led 
from  the  operation  of  law  on  the  deeds  which  are  therein  flated. 
And  I  take  it  to  be  mofl  clear,  that  the  operation  of  law  upon  thofe 
.  deeds  is  to  conflitute  John  and  Robert  &o// joint-aflignees.  The 
effeft  of  this  is,  that  the  Defendant's  covenants  became  alfb  by 
operation  of  lawcontra6ls  with  John  and  Robert  Scott  jointly;  and 
that  allcaufes  of  cXlion  to  them,  arifing  out  of  thefecontra6ls,  mufl 
follow  the  nature  of  the  contrails,  and  mufl  arife  to  John  and 
Mobert  Scott  jointly.  In  fa£l  John  Scott  has  declared  on  a  cove- 
nant made  with  John  and  Robert  Scott,  but  has  fuppofed  himfelf 

Capable 
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aqmble  of  fiiftaining  an  a6Uon  alone  for  the  breach  of  it.     Now        1 797. 

tbat  this  is  fundamentally  wrong  there  can  be  no  doubt  5  and  the      r • 

principle  on  which  it  is  wrong  was  not  denied  in  the  argument :         ^°^^ 
it  is  only  the  application  of  the  principle  to  this  particular  cafe  as      Ooowisr. 
it  ftands  on  the  record,  that  is  diluted*     It  has  been  argued, 
fifi^  That  Robert  Scott  appearing  to  be  a  truftee  for  John  Scott ^  his 
thie  cannot  be  let  up  againft  the  cejhy  que  truft ;  and  fccondly^ 
Ihat  if  it  can»  it  muft  be  by  plea  in  abatement,  and  by  that  mode 
only.     On  the  firft  of  thefe  points  we  have  had  no  difficulty.     I{ 
sppcaring  by  the  Plaintiff's  own  ihewing,  that  Robert  Scott  was 
crnde  joint-affignee  with  John  Scott  (to  which  if  it  were  neceffary 
might  be  added)  for  piurpofes  which  require  that  the  legal  eftate 
iboiild  remain  in  Robert  Scott^  we  caiinot  by  any  prefumption,  or 
by  any  rule  of  law,  take  the  legal  eftate  out  of  him  during  his  life- 
time*    It  is  not  that  the  Defendant  fets  up  the  legal  eftate  of  the 
truftee  againft  the  fj^fc^TM^^rtt/?;  hvitXheeeJbyqitetjni/thirDMS 
has  fet  it  up  as  part  of  his  own  title.  On  the  Iccond  point  we  have 
panied :  not  in  refpeA  of  any  difficulty  in  deciding  againft  the 
point  as  it  was  ftated;  butonaqueftion  which  the  rcafoning  in  fbme 
of  the  numerous  cafes  which  were  alluded  to  by  my  brother  Mar^ 
Jhatt  luggeftcd :  and  which  is  this,  whether  on  a  general  demurrer 
to  a  declaration  of  this  kind,  it  can  be  intended  in  fupport  of  the 
declaration  that  the  jointenant,  not  a  party  to  tlic  action,  is  dead: 
in  which  event  the  whole  legal  eftate  would  unite  in  J(An  Scott^ 
wid  he  alone  might  fue.     In  the  great  bulk  of  the  cafes  where  it 
has  been  holden,  that  if  tbore  are  not  proper  parties  to  a  record, 
Advantage  muft  be  taken  of  it  by  a  plea  in  abatement,  the  objection 
has  been,  that  otlier  ixsrfons  ought  to  be  made  Co^defendajits  with 
the  Defendant  on  record :  and  there  is  an  eftential  diftcrence  be- 
tween thefe  cafes  and  cafes  where  the  ob}c£lion  is,  that  there  are 
not  the  proper  parties  Plaintiffs  in  the  fuit.     Many  Plaintiffs  can 
have  but  one  right,  having  but  one  intereft  andonpcaufeof  a6iion ; 
which  ought  to  be,  and  is  indivifible,  admitting  of  but  one  fatif- 
fiiAion.    But  if  in  the  nature  of  the  thing,  if  on  principles  of  law 
or  authorities,  it  could  be  that  a  man  lliouldderivcafevcral  intereft 
out  of  a  joint  obligation  to  bimfclf  and  others,  and  that  Plaintii& 
could  lue  feparately  for  their  portions  of  one  right,  it  is  moft  ob- 
vious that  it  muft  vex  and  barafe  Defendants  extremely.     That 
this  cannot  be  appears  from  Slingsbi^s  cafe,  5  Co.  1 8.,  and  from 
the  principle  of  thofe  paffiiges  cited  from  Co*  Litt.  which  fliew  thai 
)ointenants  muft  plea4  ^^^  ^  impleaded  jointly.     Whereas  in     1    - 

'  F  4  the 
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1 797,        the  cafe  of  Defendants,  in  refpeA  of  the  fatisfii^on  they  ate  la 
»■  make  to  the  PlaintifF,  it  is  exactly  the  fame  thing  whether  they  arer 

c OTT  £^^  fingly?  or  with  others,  for  every  individual  Co-defendant  is 
QoowiN.  ultimately  liable  to  the  whole  demand,  and  execution  may  be  had 
Qgainft  any  one.  In  Rice  v.  Shttte,  5  Burr.  261 3.,  Lord  Man^ld 
i^ys :  "  Every  partner  is  liable  to  pay  tlie  whole ;  in  what  pro-» 
'^  portion  the  others  fhould  contribute  is  a  matter  merely  amongft 
♦'  themfelves."  There  is  therefore  more  ofform  than  of  fubftance 
in  the  obje6iion  that  others  fhould  be  made  Co^efendants:  how-i 
ever,  the  writ  fhall  abate  that  has  not  made  all  the  parties  Co-d&^ 
fendants,  becaufe  the  PlainLiif  may  liave  a  better  writ  in  the  fame 
caufe;  but  the  a£iion  fhall  not  be  barred,  becaufe  the  PlaintifFha$ 
in  himfelf  an  abfblute  right  t«o  fue  the  Defendant  The  Defendant 
can  only  infifl,  if  he  pleafes,  that  the  Plaintiff  fhall  fue  others  with 
him ;  and  this  advantage  he  may  waive,  where  the  objedlion  doea 
not  appear  on  the  &ce  of  the  record,  and  does  waive  in  that  cafe^ 
imlefs  he  plead  in  abatement  Hence  it  is,  that  where  one  of 
feveral  joint  obUgors  is  ftied,  and  noneJlfaSium  is  pleaded,  the  betn 
ter  opinion  is  that  a  Defendant  fhall  not  be  allowed  to  objeA  that; 
there  are  other  co-obligors,  for  the  deed  is  his  (a),  though  it  i^ 
alfb  the  4ee4  of  others.  Jt  is  convenient  that  the  obligors  fhould 
^  be  fued  together,  and  therefore  the  Defendant  may  plead  in 
abatement;  but  it  is  not  abfblutely  neceflary,  and  therefore  he 
cannot  plead  in  bar ;  nor  can  he  take  advantage  of  the  ol^eSion 
on  the  plea  of  mm  eJlfaSiuM  after  oyer.  I  do  not  mean  to  ente^ 
into  the  queflion,  whether  if  the  Plaintiff  ftate  in  hia  own  declara-t 
fion  that  the  bond  was  ipade  by  two,  the  Defendant  cannot  take 
fidvantage  of  it :  but  where  the  declaration  is  right  upon  the  &ce 
of  it,  if  there  be  no  plea  in  abatement,  the  Defendant  cannot  take 
^vantage  of  it  afterwards.  I  admit  that  it  has  been  eflablifhed  by 
manycafes,that  in  afTumpfit  againft  oneDefcqdantaud  non-afTump- 
iit  pleaded,  evidence  of  a  contract  with  more  than  one  does  no( 
maintain  the  ifTue,  on  the  ground  that  it  does  not  follow  the  con- 
tra£l  in  the  declarf^tion ;  but  I  take  the  contrary  to  be  now  fuUy 
fettled  upo^  the  grounds  ^hich  I  have  flatedj  and  upon  very  0I4 
authorities  which  are  taken  notice  of  in  the  cafe  of  Rice  v.  Sivie^ 
imd  apply  with  equal  force  in  affumpfit  ^  jn  other  cafes.  In  that 
pafe,  which  is  the  laft  on  this  fubje6l,  Lord  Mansfield  lays  great 
ftrefs  on  the  difficulty  under  which  Plaintifts  lie  when  they  are  to 
iiie  partners.     They  know,  fays  he,  whom  they  deal  with,  bu( 

(«}  Whd^alti cafe,  5  (fO*xi<^ 

they 


\ 
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they  do  not  know  who  are  die  fecret  psurtners;  a  plaintiff  may  be        1 797« 
Bonfiiited  twenty  times  before  he  finds  them  all  out,  or  may  be      — — 
driven  to  file  a  bill  for  a  difcovery ;  and  therefore  he  argues  that  ^. 

convenience  and  the  ends  of  jullice  required  that  if  a  Defendant      Oodwik. 
wouklobje£t  that  othersareconcemed  with  himin  the  tranfa6lion, 
he  fliould  plead  in  abatement,  and  (b  tell  the  Plaintifi^  whom  he 
was  to  iiie.     Certainly  this  reaibning  ha§  its  weight  as  to  co-part* 
nen,  being  made  Co-defendants,  but  as  to  Plaintiffs  it  does  not 
apply;  they  are  under  no  difficulty  of  this  kind ;  every  Plaintiff 
knows  who  is  concerned  in  interefl  with  him ;  he  cannot  have  a 
better  writ  given  him  by  a  plea  in  abatement  than  he  might  have 
had  without  it.     In  this,  and  in  other  refpe6is,  as  I  have  already 
oUerved,  the  cafe  of  Plain  tiffs  and  Defendants  cfientially  difiers  (a) ; 
and  I  conceive  the  rule  of  law  reipe£ling  them  is,  generally  fpeak-  14  Sajtit* 
ing^  (with  perhaps  one  {b)  exception,)  different     I  take  it  to  have 
been  fi>lc»nnly  adjudged  in  feveral(r)  cafes,  and  to  be  the  known 
received  law,  that  one  co-covenantee,  one  co-obb'gee,  or  one  joint 
oontraAor  by  parol,  cannot  fue  ^one.     In  the  Id^  cafe  it  is  com- 
mon experience,  that  where  a  joint  contrail  appears  in  evidence 
OD  the  general  iffue,  the  Plaintiff  is  nonfuited;  and  there  are  many 
ca&s  in  the  books,  in  which  it  has  been  held  to  be  error  for  one 
^o-obligce  or  one  co-covcnantee  to  fue  alone.     The  confequence 
19^  that  the  objcAion  that  it  is  neceflary  to  plead  thi^  matter  in 
abatement  is  ill-founded.  But  where  it  appear  on  the  record  that 
the  Plaintiff  hasTa  better  writ  according  to  his  own  fiatement,  why 
ilioald  the  Defendant  plead  in  abatement?  the  obje£i  of  a  plea  in 
abatement  is  to  introduce  on  the  record  fbme  ne^  fa6l,  which  can 
only  be  done  in  that  manner;  but  where  the  fa£i  appears  in  the 
dedaration  itfel^  what  remains  for  the  Defendant  but  to  a(k  the 
judgment  of  the  Court  ?  Jt  may  be  anfwered  that  the  Defendant 
oo^t  to  plead  the  variance  between  the  writ  and  the  declaration; 
but  there  are  cafes  which  eftablifh  that  it  may  be  taken  advantage 
of  in  error,  which  could  never  be,  if  it  were  pleadable  in  a^tement 
of  the  writ.     The  firfl  of  the  cafes  cited  for  the  Plaintiff,  which  I 
turned  to,  wasthat  ofGzi^iZv.  Vaugkanj  i  Vent  34.;a8itisfhort 
J  will  flate  the  words:  <<  In  an  action  of  debt  upon  a  bond  againfl 
**  one;,  and  it  appears  another  was  jointly  boiind  with  him,  where- 

(«)  la  Bitrmari v. Kenwrth^^ S,  X,  H,  (f)    Vernon  ▼.  Jeffery't  Sir.  II46.  Gra^  v 

94 G.3«  which  was  afllimpflt  on  a  note,  Bam  v.  Rokertfim,    2/.^.  183.     Sfenctr 

U^  Mmi^M  liMd;    <■  If  there  are  lei's  ▼.  DtfraMt,  x  Sbctv.  8  Bull,  N.F,  158.  £>>• 

than  there  ought  to  be,  it  goe*  N  P.  304.  Cont.  Ifaat  and  Paget  v.  Hitch* 


*  ID  a  oonTuit ;  if  lets  Defendants,  it  is  only     t^cl^  Cro.  Elix,  20%.  where  it  is  faid  that  if 

the  Defendant  plead  in  ^r  the  PliintiC 


(^8ee  Jd£/m  r.  (hirmj,  6  7*.  Jt-  766.     fliaU  hsve  judpnen^ 


**wpoiji 
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1797.        "  upon  the  Defendant  demurs ;  but  it  was  adjudged  for  ihe  Plain* 
'  "  tiff,  for  the  Defendant  cannot  demur  in  fuch  cafe,  unlei^  the  otiier 

Scott        <<  obligor  be  averred  to  be  living,  and  alio  that  he  fealed  and  do- 
CoDwiN.      «<  livered   the  bond.  '^Cro.  494, 544.  Afcue  and  HdlingwortVs 
"  cafe,  28//.  6.  3.     And  if  one  be  bound  to  two,  one  obligee 
"  cannot  fue,  unlefi  he  avers  that  the  other  is  dead.      In  jB.  2?. 
«  165 1..  1068.  Leoitv*  Staineforth.^*  No  notice  was  taken  at  the? 
bar  of  this  latter  paragraph;  it  is  certainly  too  material  to  bepaffed 
over  in  a  review  of  the  cafes  on  this  fubjeft.     As  if  for  the  very 
purpofe  of  preventing  the  firft  part  of  the  cafe  from  being  mifim- 
derftood,  it  adds,  that  in  the  cafe  of  one  of  feveral  co-obligees  fuing 
alone,  a  different  rule  prevails  from  that  which  takes  place  where 
one  of  feveral  co-obligors  is  fued.  And  the  rule  is  that  which  goes 
the  whole  length  of  deciding  upon  the  only  doubt  which  could  be 
made  in  this  cafe ;  whether  on  a  general  demurrer  it  could  be  in- 
tended that  a  co-covenantee  \^as  dead,  in  order  to  fuftain  the 
declaration.     *^  If  one  be  bound  to  two,  one  obligee  cannot  fue, 
•*  unlefs  he  avers  the  other  is  dead."     He  mufl  recover  upon  his 
own  flrength ;  he  muft  fhew  that  which  is  neceflary  to  make  out 
-  his  title ;  having  by  his  own  fhewing  given  the  legal  eftate  to  him- 
felf  and  another,  he  muft  take  upon  Iiimfelf  the  burthen  of  devefl- 
Ing  that  legal  eftate  in  the  other,  and  vefting  it  in  himfelf ;  he  muft 
'  ffoer  that  he  is  dead.     The  cafe  of  Cabell  y.  Vattghan  is  alfb  re* 
ported  in  i  Sid.  421.  by  the  name  of  Chappely.  Vaughan;  and  in 
the  fame  book  238.  Ofbomv.  Cufborrij  it  is  ftated  to  have  been 
laid  down  as  a  rule  concerning  die  bringing  debt  on  obligations, 
that  if  an  obligation  is  made  to  three  and  two  bring  the  a6lion, 
they  ought  to  fhew  that  the  third  is  dead.     Thefe  cafes  admit  of 
this  anfwer,  that  though  they  ftat^  a  rule,  they  do  not  ft  ate  in  what 
manner  advantage  is  to  be  taken  of  it,  which  it  may  be  fJiid  ought 
to  be  by  plea  in  abatement     But  the  cafe  of  Ecclejlon  and  others 
executors  ofCaJtle  v.  Clipjtiam^  i  Sau?id,  153.  and  Slingsbie*9 cafe, 
5  Co.  1 8.  b,  are  decifive  on  this  head.     In  the  firft  the  obje^ftion 
was  allowed  in  arreft  of  judgment,  and  the  party  driven  to  difcon-^ 
tinue;  inthelaft  theobjeflionwas  on  error  in  the Exchequer-Chamrt 
bevy  and  for  that  error  the  judgment  was  reverfed.  Now  thefe  cafe$ 
were  both  in  covenant,  and  fb  dire6lly  in  point.  Sir  Jqfiah  Child's^ 
cafe,  I  Salk.  3 1 .  which  comes  neareft  to  an  authority  for  the  Plain.* 
tiff,  fuppofing  the  rule  as  laid  down  in  Salkeld  to  be  QotreOXy  ftated* 
^d  to  have  been  well  confidered,  (which  the  reportof  the  fame  cafe^ 
by  LevifiZj  who  argued  it  for  the  Plaintiff,  leads  me  to  doubt,)  is 
^iftinguifliaUe  from  the  pefent  qif^  oq  the  ground  of  diftin£Uon 
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taken  by  Lord  Raymond  in  UEglifev,  ChampaJiti^^  reported  in        ^797» 
Sir,  820.  that  it  was  a  cafe  in  tort  and  not  contraft.     There  it  ift 


&id  that  in  aflTumpfit  it  might  be  taken  advantage  of  at  the  trial,  ^^^^ 

/or  it  would  not  be  the  fame  contrail,  but  in  tort  it  ought  to  be      Godwin. 
pleaded  in  abatement.    So  of  the  late  cafe  qiAddiJbn  v.  Ooerend^ 
6T.IL  j66.;  where  it  was  held  on  great  confideration,  that  after 
a  general  verdi6l  on  the  general  iffuc  it  was  no  objcftion  in  arreft 
of  judgment,  that  in  one  count  of  the  declaration  it  was  alleged 
thsU  tlie  Plaintiff  Was  the  fole  oM'ner  of  a  fliip,  and  in  another  that 
he  was  a  part-owner,  viz.  of  a  quarter  of  the  fliip :  for  that  alfb 
was  a  ca(e  of  tort  and  not  of  contra6l.     It  feems  to  have  beeil 
fu)>pofed  at  the  bar  that  L*Egli/e  v.  Champanti^  M.  12G.2.  was 
the  firft  cafe  in  which  fuch  a  diilin6lion  was  taken ;  but  in  Dock-^ 
vray  V.  Dickerf/bn,  Skinn,  640.  it  is  pointedly  fliid,    "  Tliat  th^ 
"  difference  is  where  it  is  an   a6lion   founded  on  a  tort  and 
^  not  guilty  pleaded,  and  where  it  is  founded  on  a  contra^ ; 
"  for  there  it  is  non-afTumpfit,  becaufe  it  is  another  contra6l,  but 
"  the  party  may  make  a  tort  joint  and  feveral."    In  truth,  till  the 
cafe  of  Rice  v.  ShutCy  E.  T.  10  G.  3.  B.  R,  it  feems  to  have  been 
the  ufual  courfe  to  nonfuit  the  Plaintiff,  if  on  the  trial  in  an  a6lioil 
of  aflumpfit  it  appeared  that  the  Defendant  had  a  partner  whd 
W8S  not  fued,  as  it  remains  now  the  courfe  to  nonfuit  the  Plain- 
tiff it' he  has  a  partner  not  made  a  Co-plaintiff.     I  am  not  called 
opcHi  to  inquire  whether  the  rule  in  tort,  to  which  it  is  faid, 
iLec.  113.  NeUhorp'V.  Dorrington^  that  Sir  William  Jones^  a 
found  and  able  lawyer,  accorded  hccfitanter^  be  well  eftablilhed 
or  not.     If  a  tort  in  refpefl  of  joint  property  can  be  joint  or 
federal,  it  is  very  well ;  a  breach  of  a  johit  contra£l  with  two  or 
more  cannot  be  joint  and  feveral.     This  Plaintiff  coidd  not  fue 
idone,  therefore  we  are  of  opinion  that  there  mufl  be 

Judgment  for  the  Defendant. 


T 


July  5xh. 

Smith  v.  O*  Kelly.  $Bof.  \2fPuiu 

618. 

HIS  was  an  a^lion  of  affumpfit;  the  caufe  of  a,£lion  arofe  at  a  Defendant  u 
Newmarket^  but  the  venue  was  laid  in  MiddlrfeXy  and  the  "y^/Uj*^'!^!,**^' 
verdid  being  for  85.  6rf.  only,  ami  there  being  no  certificate  conntycourt ict 

according  to  the  23  G.a.  c,33-;  U'^JJ^X 

JUffiyKofiSerj  t  on  flating  the  above  fafts,  and  that  the  Defendant  witVm  tht 
cftuld  prove  an  exprefs  promife  to  pay  in  Middle/ex,  obtamed  a  J°*^^^* 
mk  to  fhew  caufe  why  a  fiigg^ion  fhould  not  be^itered  on  the  tber^ 

roll^ 


7< 


1797' 
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roll,  that  the  Defendant  was  rciidcnt  in  Middlefex^  and  liable  to 
be  fummcHied  to  the  county-court 

Zje  Blanc  Seijt.  ftiewed  caufe.  The  county-court  has  no  jurit 
dl6lion  where  the  caulc  of  a6lion  does  not  arife  within  the  county, 
and  a  plaint  levied  in  that  court  muA Jiate  the  caufe  of  adion  to 
have  arifen  within  its  jurifdi£lion,  otherwife  it  is  error.  In  Wel/h 
V.  Troyte^  2  H.BL  29.  and  Tvbb  v.  ffoodward,  6T.R.  175.  this 
Court  and  the  Court  o{  King's  Bench  refiifed  to  ftay  proceedings, 
though  the  cauies  of  a£lion  were  under  405.,  upon  the  ground, 
that  as  the.  Defendant  did  not  refide  in  the  county  in  which  the 
caufes  of  a£lion  accrued,  he  could  not  be  fuedin  the  county-court. 

Mar/hall  in  fupport  of  the  rule.  A  Defendant  is  Uable  to  be 
iummoned  to  the  county-court,  if  refident  within  the  county, 
though  the  cauie  of  a6lion  does  not  arife  there.  The  Statute  of 
Gloucefier,  6 Ed.  i.  c.  S.reftrains  aflions  undcr405.  to  the  county- 
court,  but  docs  not  confine  its  juriidiclion  to  the  limits  of  the 
county;  and  theobje£l  of  the  Statute  of  We/lminfler  i.  3  Ei.  i. 
c.  35.  is  to  reft  rain  particular  jurirdi£lion8  within  their  proper 
limits,  and  yet  it  never  mentions  the  county-court.  In  Cow- 
Dig.  tit  County^  C.  5.  JurifdiSlion  of  the  County^Court^  there  ii 
no  authority  to  fhew  that  it  is  confined  to  caufes  arifing  within 
the  county.  If  the  Defendant's  liability  to  be  fummoned  to  the 
county-court  be  traverfed,  he  will  give  in  evidence  an  exprefs 
promife  to  pay  in  Middlefex.  Befides,  this  not  being  an  appli- 
cation to  ftay  proceedings  becaufe  the  aAion  is  under  405.  but 
to  epter  a  fuggeftion  purfuant  to  a  particular  ad  of  parliament, 
the  cafes  cited  on  the  other  fide  do  not  apply. 

Per  Curiam,  This  is  a  ftruggle  in  the  teeth  of  a  folemn  de- 
termination in  both  courts,  and  of  the  principle  which  governs 
every  inferior  court  in  this  country.  Tlie  rule  muft  therefore  be 
^charged,  but  as  the  a£Uon  is  a  very  fliabby  one,  let  it  be  with- 
out coftsp 

Rule  difchargcd  without  cofts. 


■.  n 


July  5th, 


Jones  v.  Kxtchin* 


Tht  pJM  A      .  T3  EPI.EVIN  for  goods  and  chattels. 

^^ipMuiL^ual  Cognizance,  ftating  that  the  place  in  which,  SfC.  was  a 

#9VStoacogiu.  houfe  held  by  the  Defendant,  under  a  demife  from  one  John 
MD^e  or  rent  in  (^5^,,^^^  ^  ^  yearly  rent  of  4a/.  pajrable  on  the  quarterly  feaft 


tnrear,if|Mdup- 
«n  fpccnl  dcmuav* 


days 
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dap;  that  31/.  of  the  faid  rent  was  due  in  arrcar,  and  unpaid        '797' 
to  the  fiiid  John  0/bome,  and  that  the  Defendant  as  bailiff  of 
the  iaid  John  0/bome  acknowledges,  Sfc. 

Pica  in  bar,  de  injwid  Jud  poprid  abfque  tali  caufd. 
Demurrer  thereto,  aligning  for  caufes,  that  the  faid  Plaintiff 
lath  in  and  by  his  faid  plea  tendered  and  oflered  to  put  fevcral 
and  diilinA  matters  in  iflue,  that  is  to  fay,  the  holding  and  en- 
jojring  of  the  faid  dwelling-houfe  with  the  appurtenances  in  the 
&id  declaration  and  cognizance  above-mentioned,  by  the  faid 
Plaintiff;  and  hath  alfo  in  and  by  hi&  faid  plea  denied  that  the 
fkid  rent  in  the  fhid  cognizance  mentioned  was  due,  in  arrear, 
and  unpaid  as  in  that  cognizance  is  above  alleged  and  contained ; 
ind  for  that  the  faid  Pluintift'  hath  alfb  in  and  by  his  faid  plea 
tendered  and  offered  to  put  in  iffue,  as  well  the  times  and  man- 
ner of  the  payment  of  the  faid  rent  as  alfb  the  amount  and 
quantity  of  the  fame;  and  for  that  the  faid  Plaintiff  fhould  and 
ought  in  and  by  this  fold  plea  to  have  tendered  and  offered  to 
pat  in  ifiiie  one  fingle  fa£l  only,  to  be  tried  by  a  Jury  of  the 
country,  and  to  have  relied  on  the  fame;  and  for  that  in  the 
manner  the  fame  plea  is  above  pleaded,  no  certain  or  fingle 
iffiie  can  be  joined  in  the  iame;  and  for  that  the  faid  plea  is 
dcmble,  multifarious,  and  not  ifluable,  and  is  alfb  in  various 
other  reQ)e£ls  defe6iive,  argumentative,  infufEcient,  and  informal. 
Joinder  in  demurrer. 

TTie  Court  inclining  againft  the  plea  in  bar  called  upon  Sficp*' 
herd  Serjt.  to  begin  in  fupport  of  it. 

Shepherd*  Where  two  fa6ls  arencceffury  to  make  up  one  de- 
fence, neither  of  which  is  matter  of  record,  the  plea  de  injurid 
Jud  propria  af^fqite  tali  ca'^fd  is  good ;  and  fb  is  the  riilc  in  Crogat^%. 
cafe,  8  C0.66. 64  I  ft  rcfolution.  In  Chaunccij  v.  JVindcj  L.<LRai/m^ 
700-  this  diflin£lion  from  2  Leon.  102.  was  taken  in  argument, 
that  where  the  matter  of  record  is  but  inducement  to  the  a6tion, 
a  ipedal  anfwer  is  not  requifite ;  and  Holt  Ch.  J.  thought  the  rc- 
piication  de  injurid  to  a  juftification  of  trefpafs,  under  a  warrant 
from  the  commiffioners,  by  virtue  of  an  a6l  of  Parliament,  good. 
In  Robinfon  v.  RayUy^  Burr.  320.  Lord  Mansfield  fays,  "  It  is 
'*  true  you  muft  take  iffue  on  a  fingle  point,  but  it  is  not  necef^ 
"  flty  that  the  fingle  point  fhould  cohfifl  only  of  a  fingle  fiift.'' 
80  here  tenancy  in  the  Plaintiff  and  rent  in  arrear  are  both  ne-* 
ceflary  to  intitlc  the  Defendant  to  diftrain.  Though  at  common 
law  the  Defendant  mtift  have  fet  forth  his  title,  which  woukLhuve 

precluded 
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I797«       precluded  the  plea  de  injuria^  yet  by  the  ii  G.2.  c.  ig.Jl  2^4 
'  matter  of  title  is  excluded  from  the  avowry,  and  nothing  is  to  be 

°""  (ct  out  but  matters  of  fa£l,  which  in  this  cafe  are  tenancy  and  rent 
KiTcBiK.  in  arrear.  If  therefore  tills  be  not  a  good  plea,  the  Plaintiff*  muft 
either  admit  tlie  Defendant's  title  tq  the  land  or  the  rent  in  ar-> 
rear.  The  intention  of  the  ftatute  was  only  to  fliorten  the  plead** 
ings,  and  the  Defendant  need  not  have  ftatcd  by  whom  the  demiie 
was  made,  but  the  Defendant's^  having  gone  beyond  the  ftatute, 
makes  no  difference  in  the  law.  In  a  Precedent  Book  of  Mr.  J. 
Lcnorence,  there  is  fuch  a  plea  as  the  prefent,  and  a  note  of  his 
in  tlic  margin,  ftating  that  he  demurred  to  it ;  but  it  was  over- 
ruled. Tlic  Plaintiff  might  have  traverfed  every  fii£l  in  the 
avowry  by  leai^e  of  the  Court,  which  leave  is  now  become 
almoft  matter  of  right :  the  Court  therefore  will  not  oblige  him 
to  do  that  in  a  circuitous  manner,  which  may  be  done  more 
fliortly  by  the  prefent  plea* 

Mar/haU  Scq  t  cotUrd,  If  this  mode  of  pleading  be  good,  the 
1 1  G.  2.  inftead  of  conferring  a  favour  on  landlords,  would  pro- 
duce an  inconvenience :  it  would  be  better  to  avow  as  at  com- 
mon law,  and  have  an  explicit  anfwer  to  one  fa6l.  This  plea 
would  put  in  iffUe,  firft,  the  holding,  which  if  there  be  no  privity 
of  contra6l  may  involve  the  diftrainor's  title;  fecondly,  the 
terms  of  the  holding,  viz.  the  amount  and  daysk  of  payment  of 
rent ;  thirdly,  that  rent  Was  in  arrear ;  fourthly,  that  the  dit 
trcfs  was  taken  for  that  rent ;  and  in  the  cafe  of  a  cognizance, 
like  the  prefent,  command.  The  4th  refolution  in  Crogat^s  cafe 
is  decidedly  againft  the  prefent  plea  in  bar ;  I  admit  that  if  the 
^veral  matters  i>ut  in  iflue  make  together  but  one  defence,  they 
may  all  be  put  in  ifliie  together,  and  then  de  injuria  fud  proprid 
'ahfque  tali  canfd  is  proper.  But  when  the  Plaintiff  makes  title  by 
his  declaration  to  any  tiling,  and  the  Defendant  pleads  fomcthing 
in  deftruAion  thereof  or  of  the  Plaintiff^'s  caule  of  aftion,  then 
the  Plaintiff  muft  reply  Ipccially,  and  not  fay  ahfque  tali  caiifdy 
for  ahfque  tali  caujd  goes  to  the  whole  plea.  Yelv.  157.  Taylor  v. 
Markham^  Cro.  Jac.  224.  S.  C.  i  Brounlow  21  j,  S.  C.  Horn  v. 
Lewin,  Fort.  233.  Salk.  583.  Witnel  v.  Cool'^  Cro.  Eliz.  81Z. 
Banks  V.  Parker^  Hob.  76.  White  v.  Stubbs^  3  Zjev.  307.  2  Saund* 
294,  S.  C.  In  CockeriU  v.  Ami/lrongi  the  declaration  was  trefpaik 
^  for  taking  a  gelding :  Defendant  juftified  as  fervant  of  Jl  S.  who 
Wks  feifed  in  fee :  replication,  de  injuria  Jird  propria  ahfque  tali 
cqu/Si  and  judgment  for  the  Defendant.    The  calc  is  fliortly  re- 

6  ported 
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txnrted  in  Com.  582.  ( i);  but  I  will  read  to  the  Court  the  judgment       1 797. 
uf  Lord  Ch.  J.  WiUes^  as  taken  from  his  Lordlhip's  note  {a).    It      — — — 
only  remains  to  obferve  on  the  cafes  cited  for  the  Plaintiff*  That         °^ " 
which  was  called  a  fingle  point  in  Robiiifon  v.  Rayky^  embraced      Kixchin, 
lereral  diftin6l  fa£ls,  any  one  of  which  being  negatived,  would 
hare  intitled  the  Plaintiff  to  judgment ;  therefore  the  doflrine 
laid  down  there  is  direftly  contrary  to  the  do6lrine  in  Crogat^^ 
caie,  which,  before  that,  was  confidered  as  the  great  land-mark^ 
In  Chauntejf  v.  Winder  the  Court  held  the  replication  good,  be-* 
caufe  the  ftatute  being  a  general  one  needed  not  to.  have  been 
pleaded,  and  therefore  could  make  no  part  of  the  iffue :  and  iu 
that  cafe,  as  it  is  reported  in  1 2  Mod.  580.  Mr.  Eyres^  in  arguing 
for  the  Defendant,  admitted  that  where  one  claims  common  by 
prelcription,  rent  by  grant,  goods  by  fale,  Sfc»  and  fo  jtiftifies  a9 
having  an  intereft  therein,  tlicre  the  Plaintiff  muft  anfwer  di** 
re&ly  to  the  title,  and  not  de  injuria  Jud  jnapriu. 

The  Court  underftanding  that  fuch  a  plea  in  bar  as  the  prefent 
had  been  ufed  of  late,  took  time  to  confider. 
Hie  opmion  of  the  Court  was  this  day  delivered  by 
£tb£  Ch.  J.  As  a  wiih  has  been  exprefled  by  the  Defend** 
anf  8  eounfel,  that  this  caie  ihould  be  diipofed  of  within  the  tenn» 
we  will  not  keep  it  on  foot  any  longer,  for  the  fake  of  gi>'ing  a 
flioreformaljudgment  than  is  akeady  prepared.  It  is  only  nc« 
ceflbrjr  to  read  Crogate'^  cafe,  to  be  perfe6Uy  fatisfied,  that  on  t}ie 
antliorities  and  on  the  reafon  of  the  thing  this  plea  in  bar  is  bad* 
The  feoond  refolution  in  that  cafe  iS|  <<  That  when  the  Defendant 
**  in  his  own  right,  or  as  fervant  to  any  other,  claimeth  an  intereft 
**  &  the  land,  or  to  any  commouj  or  rent  going  out  of  the  land, 
^  or  to  any  way  or  paflage  upon  the  land,  4*c.  there  de  injuria  Jud 
'  •*  proprid  generally  is  no  plea.  That  if  the  Defendant  juftifietli  as 
**  fervant,  there  de  injuria  fud  p-oprid  in  fbme  of  the  faid  cafes, 
^  with  traverfe  of  the  commandment,  the  fame  being  made  ma- 
"  terial,  is  good,  4*^.  Fpr  the  general  plea  de  injuria  Jud  projnid 
*'  (which  fhould  be  replication)  is  properly  when  tlie  Defendant*s 
^  plea  doth  confift  merely  upon  excufe,  and  upon  no  matter  of 

(1)  And  irt  y  Mod.  ^47.  C,  B.  T.  1 7.'?7.  Uecmfe  that  was  an  aftion 

(«)  Bf  dttt  note  it  appeared  that  the  de-  for  breaking  and  entering  a  houft; ;  but  on 

Joo  of  the  Court  of  C,S.  pronounced  by  what  was  faid  in  Taylor  r,  Afarilnim,  Cro, 

Lflrd  Ch.  J.  ff^illes,  was  founded  on  the  fe-  Jac.  124.  Telv.  157.  S.  C.  and  on  the  eafe 


•od  founh  refolutions  in  Crcgatet  z 4 //«A.  4. 32 -h-tliere  cited,  and  Cr0.ir/i«. 

H w  LordOib  Oid,  ibey  did  not  rely  811.  He  faid  the  ArchbiOiop  of  CanUrhury 

00  Crt,  jfae  599.  becaufe  aifqut  tali  caufi  v.  Kemp,  Cro.  if/i».  539.  was  conttadiaed 

tlMrt  omitted ;  aor  on  Ctofer  ▼.  Monke,  hy  Crtgat€*%  cafe, 

« intereft 
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1797.        «  intereft  whatfoever.    And  it  is  faid  de  injuridfud  propria^  be» 
"  caufe  the  injury  properly  in  this  fenfe  is  to  the  perfon  or  to  the 
•*  feme :  as  battery,  or  impriibnment  to  the  pcrfbn,  or  fcandal  to 
KxTCHi V.     •«  the  fame.    There  if  the  Defendant  excoie  himfelf  upon  his  €> wn 
"  ailault,  or  upon  hue  and  ciy,  there  properly  de  injuria  fudpro* 
"  prid  generally  is  a  good  plea,  for  there  the  Defendant's  plea  doth 
"  confift  only  upon  matter  of  excule/*     The  third  refolution  is, 
.  ''  That  when  by  the  Defendant's  plea  any  authority  or  power 
**  is  mediately  or  immediately  derived  from  the  Plaintiff,  there 
"  although  no  interdl  be  claimed,  the  Plaintiff  ought  to  anfwer 
"  it,  and  fhall  not  reply  generally  de  injuria Jud  pi-oprid.'*     Thus 
in  this  cale,  the  rule  is  diftinAly  laid  down,  that  the  replication 
de  injuridjud  proprid  is  only  to  be  received,  where  the  defence  fet 
up  is  matter  of  excule,  and  not  where  it  aflerts  any  right  or  in- 
terefl.    Nor  is  that  all ;  for  if  the  defence  turns  on  the  plea  of 
commandment,  de  injuridjud  proprid  is  not  good,  but  the  com* 
tnandment  muft  be  anfwered.     In  the  cafe  of  CockertU  v*  Armr 
Jlrong^  Bull.  N,  P.  p.  93.  ed.  1 790.  which  was  trefpafs  for  taking 
a  gelding,  and  the  Defendant  pleaded,  that  the  place  where,  4rc. 
Was  100  acres,  4^«  that  «7.  S.  was  feifed  in  fee,  and  that  he  as  his 
iervant  and  by  his  exprefs  orders  took  the  gelding  damage  fea- 
iant,  it  was  held  that  the  Plaintiff  could  not  reply  de  injuridjud 
proprid  afjaue  tali  caufd^  for  that  would  put  in  iflue  three  or  four 
things ;  but  he  mufl  traverfe  one  thing  in  particular.    This  cafe  is 
right  in  point  of  author!^ ;  and  I  agree  with  the  rule  laid  down, 
that  where  the  excufe  arifes  in  part  out  of  the  feifin  in  fee  of 
another,  there  de  injuridjud  proprid  is  not  to  be  received.     But 
the  reafbn  is  not,  becaufe  it  puts  two  or  three  things  in  iflue ; 
for  that  may  happen  in  every  cafe  where  the  defence  arifes  out 
of  feveral  fa6ls,  ail  operating  to  one  point  of  excufe:  the  rcafon 
is  becaufe  this  plea  is  only  allowed  where  an  excufe  is  ofltered  for 
perfonal  injuries,  and  not  even  then,  if  it  relates  to  any  intcrefl  in 
land  (and  here  an  intereft  in  land  would  make  })art  of  the  iiTue) 
or  to  any  commandmcut.     It  is  right  tliat  this  cafe  fhould  be 
brought  within  the  general  rules  of  pleading,  otherwife  the 
1 1  G.  2.  which  Tvas  intended  to  cerate  for  the  cafe  and  benefit 
of  landlords,  would  be  turned  againfl  them :  for  before  the  mak- 
ing of  that  flatute,  the  ifTue  in  replevin  mufl  have  been  confined 
to  fomeone  material  point.     If  we  were  hqw  to  break  in  upon 
the  rule  fo  fatisfafiorily  laid  down  in  Crogoi^A  cafe,  we  fhould 
confound  all  the  rules  of  pleading.    If  we  admil.this  plea  in  the 

prefent 
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and  every  other  caie.  Let  us  ftand  by  the  rules  of  pleadings 
which  if  we  infringe  here^  we  may  deftroy  altogether*  We  are 
sQ  of  opinion  that  this  plea  in  bar  is  bad.  KiTcmir. 

Judgment  for  die  Defendant  (a) 

(m)  Vide  ctiam   C«€keri!l  v.  Armjlromg^      v.  Hvwari^  and  CrvvftlHr  v.  R^m/hott^m^ 
WiSUs,9^,   C0*fer  V.  Moake^  ib.  51.  Beil  v.      ^  T,  £,  654. 
WsrdtU,  lb.  a02.  3  Bmr.  1385.  DajrtlUs 


a 


Cazalet  «?.  Dubois.  7»(;  s^ 

A    Rule  having  been  obtained  to  Ihew  caufe  why  the  iflues  '« '^}^  «Jj.«  *f- 
levied  under  feveral  diftringas's  ihould  not  be  reftored  on  cou'dTto  putV 
the  Defendant's  appearance,  ^  DefcndMt  und* 

Le  Blanc  Seijt  inlifted  that  the  Defendant  Ihould  be  put  moves  to  haw 

nnder  certain  terms.  L^Irfif feJe^^** 

HeysDOod  Serjt.  contra  relied  on  the  words  of  the  lo  G.  3.  c.  50.  diftHDg»s*s  r«. 
/a.  by  which  it  is  provided  "  that  when  the  purpofe  of  the  writ  ^?^^  ^®  **'"  ^ 
tf  is  anfwereds  that  then  the  iflues  ihall  be  returned ;  or  if  ibid,  according  to 
**  what  (hall  remain  of  the  money  arifing  by  fuch  fale,  ihall  be  xo^-3*i^/4» 
^  repaid  to  the  party  diftrained  upon." 

Per  Curiam.  When  a  party  ilands  out  feveral  diilringas's,  it 
ii  peifefily  in  the  difcretion  of  the  Court,  whether  they  ihall 
order  the  iflues  to  be  returned;  and  as  the  Court  has  difcretjion  as 
to  retomii^  the  iiTues  at  aU^  they  muit  have  a  right  to  impoie 
temuL  The  words  of  the  ilatute  muil  be  underflood  with  a  re- 
ference to  the  conitant  jurifdi6lion  of  the  Court  This  is  a 
ccmvenient  rule,  and  may  perhaps  put  an  end  to  the  practice  cf 
ftanding  out  diflringas's. 

Rule  abfolute  on  payment  of  cofts,  the 

Defendant  undertaking  to  plead  tn- 

JlanteTf  and  take  ihort  notice  of  triaL 


Badlet  v.  Lo vedat.  y'^y  ^^ 

noCKELL  Seijt.  having  obtained  a  rule  to  ihew  cauie  why  an  The  Court  will 
^  attachment  ihould  not  iifiie  againil  the  Defendant  for  non-  "athSeni  f^*^* 
performance  of  an  award,  though  an  aAion  on  the  award  was  nun-performanc* 
pending  in  the  Court  o£  King's  Bench,  he  was  now  called  upon  pendinra"»aioa 
to  foprort  his  rule.  *>«>«s^^ «» ^{l* 

*  *  award :  nor  allO'T 

tht  Plaiatiff  to  waive  tht  aaioD,  in  order  to  apply  for  iht  actachmcftt. 

TOLii.  o  CockelL 
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1797.  CocJceU.     By  t  Salk.  73.  it  appears  that  a  party  may  proceed 

*•— both' by  aftion,  and  attachment  on  an  awanl  at  the  lame  time. 

Bablit  ^  Notwithftanding  Stock  and  Huggerts  v.  Smith,  Cafes  temp.  Hard. 

*LoTioAr.     106,  107.  in  a  fubfequent  cafe,  Andretts  299.  a  rule  was  granted 

for  an  attachment  on  the  Plaintiff's  underttiking  to  difcontinue 

the  a£lion.     The  Plaintiff  in  this  cafe  is  ready  to  waive  the 

a^ion,  being  too  poor  to  proceed  in  it 

Sed  per  Curiam.  We  (hall  not  allow  him  to  waive  the  aflion, 
to  enable  him  to  make  thift-  application.  He  has  made  his 
eledion. 

Rule  difcharged  without  cofts. 


9?J?.'m8.^^*  Lingham  v.  Biggs  and  Another. 

3  Taunt  158.  -^ 

If  the  furniture   npRovER  againft  the  Defendants,  who  were  the  afljgnees  of  Anne 
ht*uk^n^txt         Mimday  a  bankrupt,  for  all  the  hoofehold  furniture,  ^nd 
cution  by  a  ere-   Other  articles  belonging  to  a  coffce-houfc. 
c«7em  Wul*        This^caufe  was  tried  before  Eyre  Ch.  J.  at  GuMhall  Sittings 
remorcd,  be  Idt    after  laft  Eajier  term. 

keewJ?"©? tte*  "^^^  Munday,  the  bankrupt,  was  the  widow  of  a  perfon  who 
coffee-Uoure,  had  kept  a  <joffee-houfe,  and  being  indebted  to  the  Plaintiff,  gave 
bankrupt  while  ^™  ^  warrant  of  attorney  for  800/.,  under  which  he  entered  up 
in  poflTeflion  of  judgment,  and  took  in  execution  the  goods  in  queftion.  They 
may*fVi«fr*'  ^^^^  valucd  bj'  the  flieriff  at  337/.  135.  6d.  and  thereupon  a 
under  the  bill  of  fide  was  made  out  by  the  flieriff  at  that  price,  to  T%omas 

/I u    *  '  '^    Lingham  the  Plaintiff's brotficr,  in  truft  for  the  Plaintiff.  In  June 

1791,  articles  of  agreement  imder  fcal  were  entered  into  between 
the  faid  T.  Lingham,  the  Plaintiff,  and  Anne  Munday;  by  which 
the  Plaintiff  let  the  goods  to  Anne  Munday  at  the  yearly  rent  of 
27/.,  for  four  years,  and  fhe  covenanted  not  to  remove  them 
from  the  coffee-houfe  without  the  Plaintiff's  confont  The  deed 
contained  a  provifo,  that  the  Plaintiff  flipuld  enter  and  take 
poffeffion  on  failure  in  the  payment  of  rent.  Anne  Munday 
continued  in  poffeffion  of  the  goods  beyond  the  four  years,  and 
until  they  were  feized  under  tlie  commiffion. 

At  the  trial  an  obje6lion  being  taken  to  the  Plaintiff^s  recovery 
on  the  21  Jac.i.^A^.f.ii.  the  Chfcf  Juftice  doubted  whether 
this  cafe  were  within  it,  and  a  verdid  was  given  for  the  Defend- 
ant, with  liberty  to  enter  a  verdift  for  the  Plaintiff,  damages 
33  7^  135.  6d.  if  the  Court  fliould  be  of  opinion  that  it  was. 

Adair 
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Adair  Serjt.  }iaving  accordingly  obtained  a  rule  to  fliew  caufe 
why  the  verdicl  fhould  not  be  entered  for  the  Plaintiff, 

Cockell  Serjt.  ihewed  caufe.  The  2 1  Jac  being  a  confiderable 
fxteniion  of  the  bankrupt  la^'s,  in  £ivour  of  creditors,  ought  to 
receive  a  liberal  conftru£ii0n.  It  differs  from  the  1 3  l^z.  which 
only  provided  againft  fraudulent  conveyances :  but  this  ftatute 
attaches  on  aQ  goods  left  in  the  hands  of  a  bankrupt,  eiven  without 
&aud,  if  the  bankrupt  has  thereby  obtained  a  falfe  credit  with 
the  world.  It  was  determined  in  Stevens  v«  Sole^  cited  i  Alk.  1 70. 
Cookers  Bankrupt Lawsy  229.  that  an  oiteniible  poffeilion  of  chat- 
tels by  the  bankrupt  was  fufficient  to  intitlc  the  affignee  under 
the  2 1  Jac.  Now  here  Mrs.  Munday  had  as  full  and  oflenfiblc  a 
pofleffion  as  poiBble :  ihe  had  the  ufc  of  the  articles  in  qudftion^ 
and  they  were  of  a  perifliable  nature.  Poflcffion  of  moveables 
imports  property ;  and  on  that  ground,  a  diflin£lion  is  taken 
between  a  mortgage  of  realty  and  a  mortgage  of  chattels :  in 
the  latter  cafe  the  fuppofition  of  ownerfhip  can  only  be  rqpelled 
^by  notice.  In  Ryall  v.  Itolle^  i  Atk,  165.  Lord  Hardmcke  de- 
cided on  the  ^irit,  not  on  the  words  of  the  a6l,  and  thought 
that  the  nth  fe£lion  ought  to  be  governed  by  the  preamble  at 
the  end  of  the  loth  fe£lion.  Tliis  cafe  cannot  be  compared  to 
that  of  a  banker  or  a  faftor,  bccaufe  they  are  knoxm  to  deal 
■pon  commiffion ;  nor  to  that  of  furniture  in  lodgings,  which 
b  knoKi-n  not  to  belong  to  the  perfon  in  poffeffion ;  therefore 
the  world  is  not  deceived.     The  cafe  of  Bryfon  v.  JVylie{a% 
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(«)  Thr  Reporter*  have  been  favoured 
"^kh  the  folloift-ing  note  of  the  cafe  of  Btyfon 
V.  Wylu^  which  is  fomething  fuller  than  any 
dre^y  ia  print. 

BiTfoN  V.  Wtlie,  H.  14  Gt9.y  B.  JR. — 
Teot£K  for  a  Dier*t  Plant. 

The  caufe  was  tried  at  the  fittings  afcer 
Michadmaj  term  1783,  at  Guildhall ^  be« 
lore  i^rd  MantfielJt  when  a  verdict  was 
fnind  fat  the  Pbintiff,  fubjcd  to  the  o/inion 
cf  die  Court  upon  this  cafe. 

«  That  one  James  Simpfon  being  pof- 

*  felled  of  the  dier'a  plant  in  the  decbra- 

*  tioa  mentioned,  by  an  indenture  dated 
■  April  26th,  1781,  made  between  James 
*■  Slmpf^m  and  the  PLuntiiF,  after  reciting 
**  that  the  Plaintiff  in  January  1780  fold 
^  to  James  Simpfm  a  plant,  Xcc.  for  165/. 

*  6x.  6^.  for  which  Turn  Simpfon  gave  the 

*  Piahniff'  two   piooDiflbry   notes,    dated 


C( 


u 


«  19th  January  1780,  one  for  8»/.  13/.  6d, 
"  payable  the  6lh  January  1781,  and  th» 
"  other  for  82/.  13J.,  the  remainder  of  the 
•*  fiim,  payable  6th  January  1781;  and 
**  alfo  reciting,  that  when  the  firtt  note 
'*  became  due  it  was  inconi^enient  for 
"  him  to  pay  tiie  fame,  and  that  he  pro. 
"  mifcd,  in  coufideration  of  tho  faid  note* 
beiiij  given  up  to  him,  to  aflign  over  tiie 
plint,  &c.  to  the  Plaintiff",  to  which  the 
"  lUaintiff  agreed :  it  was  witneffed  that  as 
"  well  in  confideration  of  the  Plaintiff's 
"  deliverinj  up  the  faid  norc«,  as  alfo  5/. 
to  Sifnpfony  paid  by  the  Plaintiff,  Simpj'un 
did  allign  and  deliver  to  the  Plaintiff 
the  faid  plant,  tec.  to  hold  to  the  laid 
**  Plaintiff,  his  executors,  adminillntors, 
*«  anl  alKgn*  for  ever.  .A.nd  aUb  farfti?r 
**  re:iting,  that  it  had  been  agreed  bet  ween 
"  t  le  p;jrties  that  the  Plaintiff  ihouid  l«c 
**  the  faid  plant  to  Simpfin  for  three  years, 
«•  from   Lady-day   1781,  Stinpf9n    paying 

o  a  "  **  "i« 


c; 


tc 


Cases  in  trinitv  term 

1797.        tlook^t  Bankrupt  Lcms  234.  is  exa£lly  like  the  one  at  bar :  now 

'  that  has  been  recognifed  as  law,  and  ftill  remains  untouched^ 

^^        The  more  modem  cafes,  where  the  rule  has  been  narrowedy 

Bi^^ud      are  diftinguifhable  from  that  and  fix>m  the  prefent.     In  Walker 

▼•  BumeU^  Doug,  3 17.  the  bankrupt  hekl  the  goods  for  a  ^leciai 

purpoie^  of  which  the  general  creditors  had  notice.     In  Collins 

V.  Forbes^  3  71  jR.  3 16.  the  timber  was  ^ipropriated  to  a  fpedal 

purpofe,  and  the  bankrupt  had  not  fuch  an  ownerihip  as 

[  85  ]      would  give  him  credit  with  the  world.     So  alio  in  Jarman 

y.  WooUotony  3  T.  JR.  618.   BuUer  h  fitys,  ^'  It  is  fuffident  to 

«<  the  Plaintiff  8/.  J/,  td.  fir  mnmtm  for  C^'oaft  23!.  and  Walker  v.  BurmU^  X>m^« 

•*  the  life  and  occupation  thereof,  and  ob-  320. 

•■  fcrrbg   the   covenanta   rcfpe^^ng  the  Law  twtra.     Thin  might  prol>ably  !>• 

*(  fame:  (thefe  are covenanta from  ^/M/^ii  good  between  the  contrading'partie«>  bot 

"  for  paying  the  rent  quarterly,  for  keeping  is  certninly  fraudulent  and  void  at  to  tht 

•*  the  plant  in  repair,  and  not  afiigning  it  other  creditors.    It  gives  a  falfe  credit;  for 

tt  without  the  confent  of  the  PlaintiiF )  it  viith  refpef^  to  chattels,  pofleffion  alwaya 

«  was  agreed  that  if  Simp/on  (hould  make  imports  ownerihip,  Mau  v.  CadrlL      In 

a*  default  in   any  of  the  quarterly  pay-  this  cafe  here  is  a  fair,  open,  and  notorioua 

•■  tnents,  or  in  the  performance,  cf  any  of  (aleof  thefe  fixturea  xoSimpfotn  and  after- 

«<  the  other    covenants,   tiien    the  term  wards  there  is  a  private  refale  and  a  leafe, 

a*  granted  ihould  ceafe«  and4he  faid  Simf^  fo  that  to  the  worM  he  appears  as  the  ab- 

«  j9n  (Kould  deliver  the  faid  plant,  Hq.  and  fclute  owner.     From   fuch  a  tranfa^^ion 

"  it  (hoold  be  lawful  for  the  Plaintiff  to  'fraud  may  be  prefumcd.     But  I  do  not 

^  take  immediate  poffeffion  of  the  fame,  think  it  is  neceflify  for  me .  to  (late  a  dr^ 

«  There  is  a  memorandum  that  Simp/on  cumftance  of  fraud,  in  order  to  get  jodg. 

<■  had  put  the  Plaintiff  into  poffefllon,  by  ment  for  my  client.     Brown  v.  neatbcittf 

•*  the  oelivcring  of  one  winch.    That  on  i  AtJi.  t6z.     HyaU  v.  JUUe^  I  AiL  165 » 

•«  the    5th   ^itly  X783   a  commiflion  of  £x  parte  i^^n,  x  ^/i.  185.  Hall  y.Gume^ 

*  banktupc    fffued   againil    Simp/bn^   and  in  this  term.      (Suice   reponed,   Cooke  t 

**  the    Defendant    #as    chofeo    affignee,  Bankrupt  Lavos  %ii.y    In  the  bufioefs  of 

<*  who    took    poffef&on   of  the  plant   as  a  brewer  and  ahb  of  a  dier,  the  uteniiU, 

**  part    of    the    eftate    and    effeds    of  the  vats,  the  tubs,  5c  c.  are  the  chief  object 

«  Simpfon**  of  CTedit,  and  therefore  this  leafe  held  oui 

The  queftion  for  the  opinion  of  the  to  the  world  an  idea  th^t  Simp/on  was 

Court  was,  whether  this  cafe  was  within  poffeffed  of  this  pisnc,  and  procured  hia 

the  ftatute  of  2X  James  i.  f.19./ 11.    If  credit. 

Slot,  the  verdid  to  ftand;  but  if  it  was,  to  Lord  MANsriSLD.     I  have  no  doubt 

be  entered  for  the  Defendant.  that  thia  is  a  new  experiment  to  deftat 

tVood  for  the  Plaiutiff.    This  is  only  a  the  bankrupt  lawa.    Hie  law  haa  faid  that 

seafe  for  years,  referving  a  rent  payable  a  trader  cannot  mortgage  his  effe£ls,  and 

quarterly.    The  queftion  then  is,  Whether  at  the  fame  time  keep  poiTeflion.     What 

the  ailignees  under  a  conunifHon  of  bank-  is  the  cafe  here  ?   He  fells  and  keeps  poT- 

rupt  are  intitled  to  the  abfolute  pofTeffion  feflicn,  and  pays  interefl  for  the  money. 

of  premifes,  of  which  lAie  bankrupt  had  If  this  contrivance  were  fuffered,  it  would 

only  a  leafe  Ibr  years?    This  cafe  is  dk-  open  a  door  to  avoid    the   ftatutes,  and 

ttnguilhed  from  all  the  authorities  upon  therefore  it  ought  not  to  be  allowed  to 

'the  fubjeA;    for  in  every  one  of  them  prevail, 

there  was  an  abfolote  and  complete  fate.  BuLLsm  J.    The  cafe  of  a  banker  or 

In  this  cafe  the  ufe  of  the  chattel  is  only  a  fz6lor  does  not  come  up  to  the  prefent ; 

demifed  fin*  a  term,  at  a  certain  rent.  -The  for  there  by  the  courfe  of  trade  they  muft 

belbg  in  poffellioo  merely  is  not  a  fufiicient  have  the  goods  of  other  people  in  theif 

ground   to  vitiate  the  whole  tranfa^on.  poffefl^on,  and  therefore  it  does  not  hold 

In  the  cafes  of  bankers  and  favors,  the  out  a  falfe  credit  ta  the  world.    But  mm* 

goods  they  may  have  in  their  pofleflion  do  of  thofe  exceptions  apply. 

oot  go  CO  ihe  aflignees.    Jda44  v.  CadtU^  iydgment  for  the  Defendant* 

«  fa  J 
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^  iky,  that  the  hniband  had  not  the  order  and  diQ)Ofition  of 
^  tlus  property  with  the  confent  of  the  real  owner,  the  truftee*" 
Adair  SajL  in  iupport  of  th6  rule.    All  perfbnal  property  of 
vhidi  a  benknqit  has  the  poflefficm,  is  not  within  the  obje£i  of  the 
ftatnte.     Tlie  legiflature,  notchoofing  to  go  that  length,  added 
tbe  words  <<order  and  di^fition,"  &C  ^^fale  and  alteration,"  &c. 
iiliich  words  muft  be  rgeAed,  if  the  mere  circumftances  of  po£> 
ieffioa  and  reputed  ownerfhip  are  fufficient     Indeed,  if  this  were 
the  caie,job  coaches  and  horfes,  and  furniture  in  lodgings,  would 
be  brou^t  within  the  ftatute.   The  a6l  was  not  intended  to  inter* 
fare  with  any  thing  but  the  ftock  in  trade,  the  pofleffion  of  which 
neoeflarily  implies  the  order  and  difpofition^  fale  and  altera* 
tiaii,&c.;  for  a  trader  who  isleftinpofleffion  of  his  ftock,  docs 
sAs  every  day  which  make  him  the  reputed  owner,  and  give  him 
a  degree  of  credit  beyond  what  ariiesfrom  the  naked  pofleffion» 
All  the  cafes  cited  for  the  Defendant,  except  Bryfon  v.  Wylie^  are 
cafes  of  mortgage.     In  mortgages  of  realty  the  abfolute  property 
vefls  in  the  mortgagee^  though  the  mortgagor  continue  in  poC> 
feffion :  but  in  mortgages  of  perfbnalty  it  is  othcrwife;  there  the 
proper^  is  only  pledged  as  a  fecurity,  and  the  abfolute  ownerfhip 
does  not  pafs  defaSioj  till  de&ult  in  payment  of  the  money.    The 
doftiine  of  fpedfic  liens  agrees  with  this  principle,  where  a  perfbn 
is  always  held  to  have  parted  with  the  lien  when  be  ports  with  the 
pofiefl^m*    Bryfon  v.  Wylie  was  a  cafe  of  ftock  in  trade  and  im- 
{dements  of  a  profelSori,  which  come  fo  dire6ily  within  the  zSl  as 
not  to  be  taken  out  of  it  by  any  private  agreement*     Lord  Man/i 
fdd  there  calls  it,  ^^a  new  experiment  to  defeat  the  bankrupt 
**  laws^"  which  he  would  not  have  done  if  he  had  confidered  the 
9&  as  extending  to  houfehold  furniture.     Hie  cafe  pf  Collins 
T.  i^irkis  was  within  all  the  mifchief  contended  for:  Kentwasthe 
cftenfiUe  and  reputed  owner,  and  all  the  arguments  with  refpe£k 
lo  ttiSe  credit  were  urged :  there  no  vifible  alteration  of  tlie  pro* 
peftjr  took  place;  but  here  there  was  an  aft  of  notoriety ;  ther^^ 
was  an  execution  by  matter  of  record  executed  in  the  houfe,  and 
therefore  a  vifible  alteration,  both  by  law  and  &ft.     Jarman 
▼.  WooUoUm  is  the  ftrongeft  cafe  for  the  Plaintiff;  for  the  pre- 
fim^itifm  ofprc^)ertyinahufband  is  of  courfe  ftronger  than  in 
a  fkranger ;  and  the  jury  found  a  verdi6l  for  the  Defendant  as  to 
the  ftodc  in  trade,  and  for  the  Plaintiff  as  to  the  furniture. 

MarfluM  Seijt  on  the  fame  fide« 

Cur.  adv.,  vtdt. 
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This  day  the  judgment  of  the  Court  was  delivered  by 
Eyre  Ch.  J.  This  ftood  over,  in  order  to  give  the  Courtan 
opportunity  of  looking  into  the  cafe  of  RyaUv^RoUe:  we 'were 
defirous  of  reading  over  that  cafe,  left  we  fhould  at  all  break  iii 
upon  what  was  there  fo  folemnly  decided.  In  effe6l  there  were 
but  two  points  then  agitated,  and  refolved,  i/?,  Whether  a  mort- 
gagee of  goods  were  a  true  owner  within  the  a  i  Jac, ;  and  much 
labour  was  employed  and  learned  dift  in  Aiofis  taken  between  Hypo^ 
thecationoiiA  PigntiSj  abfolute  and  conditional  fale,  in  order  to  ihew 
that  he  ought  not  to  be  fo  confidered ;  but  by  the  imanimous  opinion 
of  the  Chancellor  and  Judges  it  was  ruled,  that  a  mortgagccwas  to 
be  confidered  as  the  true  owner,  in  oppofition  to  the  reputed 
owner.  2rf/y,  Whether  the  truftee  of  the  partner  of  a  mortgagor 
was  to  be  confidered  as  the  true  owner,  and  the  mortgagor  the  re- 
puted owner  within  the  ftatute.  But  it  is  very  obvious  that  nei- 
ther of  thefe  points  muchaffeft  theprefent  cafe^  Perhaps  the  cafes 
which  fall  within  the  ftatute  of  James  may  be  divided  into  two 
clafiTes;  i/?,  Where  goods  not  originally  the  property  of  the  bank- 
rupt are  left  in  his  order  and  difpofition.  In  Ri/all  v.  Rolle^  Lord 
HardwicJce  intimates  a  pretty  ftrong  opinion  that  the  preamble 
Ihould  govern  the  eleventh  claufe,  and  confine  it  to  cafes  where  the 
bankrupt  was  the  original  owner;  but  in  later  times  (a)  the  ftatute 
has  been  confidered  as  a  remedial  a6l;  and  it  has  been  thought, 
that  although  the  bankrupt  was  not  the  original  owner,  yet  if  he 
had  in  his  poflTeffion  the  goods  of  another  perfon,  they  fcU  within 
the  ftatute :  this  has  formed  a  clafi  of  cafes  as  clearly  within  the 
2 1  Jdc.  as  the  firft  clais.  Many  cafes  have  certainly  been  taken 
out  of  this  clafs  by  exceptions,  as  thofe  of  faftors.  Though  Byall 
V.  RoUe  goes  no  farther  than  I  have  mentioned,  yet  tlius  far  it  may 
be  made  ufe  of  as  an  authority  here,  that  it  was  afiiumed  through- 
out the  whole  difeufiion,  both  by  the  Bench  and  the  Bar,  that 
the  words  goods  and  chattels  in  the  ftatute  were  not  to  be  confined 
to  ftock  in  trade  or  utenfils«  The  words  were  there  fuppofed  to 
include  chofes  in  a6lion,  which  might  pafiby  an  a6l  of  parliament, 
though  they  could  not  by  a  bill  of  fale.  The  cafe  of  an  afiign- 
ment  by  a  bankrupt  of  a  bond  which  he  retains  in  his  pofiiefiion, 
and  confequently  of  which  he  has  the  difpofition,  fo  that  he 
may  receive  the  money,   Ihcws  how  th£  words  "  order  and 


{ft)  Mae*  V.  CaiUll,  Covfp.  %^%, 
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'*  JiipofidQii,"  and  "reputed  owner,"  are  to  be  underftood.  They        1 797. 
«re  to  be  underftood  thus.     Being  allowed  to  have  poiTeiCon  of        ■ 
goodsimdcrcircumftanceswhichgivethe  reputationof  owneribip,        '•'•ohai* 
brings  the  cafe  within  the  ftatute;  andit  is  fair  fo  to  confiderthem,     Bioot  and 
becauie  every  man  who  can  be  iaid  to  be  the  reputed  owner,  has 
incidentally  the  order  and  difpofition;  not  indeed  between  the  $£mft,i^yi. 
parties,  but  as  togcncralappearance.  It  is  impoffiblo  for  the  world 
it  large  to  inquire  what  accounts  may  exift  between  the  parties': 
general  credit  with  the  world  is  all ;  if  the  party  be  the  reputed 
ovner  it  imports  that  be  has  the  order  and  diipoiition,  kad  that  he 
may  ielL     Admitting  that  the  words,  "  order  and  difpofition,  f  ale 
^  and  alteration,"  might  refer  to  fuch  goods  only  as  a  party  has  in 
his  fbop,  and  ready  to  fell  to  cuftomers,  yet  they  cannot  refer  to 
the  a&ual  fale,  as  they  feem  to  import ;  for  if  tlic  goods  are  once 
ibJd  they  are  out  of  the  power  of  the  affignees,     I'he  a6l  fuppofe$ 
them  to  remain  in  thepoffeffion  of  tlie  bankiupt, and bocau&  they 
remain  there  the  af&gnees  are  allowed  to  take  them,     llie  words 
there&remuft  not  have  that  abfblutefenfe  which  ihcy  feem  to  bear, 
but  mufl  have  a  meaning  confiftent  with  the  enH  propofed  to  be 
attained  by  the  flatute.     If  a  man  be  tlie  reputed  o\\7ier  of  goods, 
iod  i^pear  to  have  the  order  and  difpofition  of  them,  he  mufl  be 
imderftood  to  havetaken  upon  himfelf  the  fale,  order,  and  difpofi-* 
tiOQ  within  tlie  meaning  of  this  flatute.    We  muft  fuppofe  that  he 
has  done  that  which  the  a6l  fuppofes;  and  certainly  to  hold  a  cpn- 
ftnidioii  at  this  day,  different  from  tliat  of  all  tlie  cafes  on  tljia 
remedial  law,  could  not  be  jullified  by  the  mere  letter  of  the  a£i. 
Ihequefiion  then  comes  to  this.  Can  furniture  be  diftinguifhed 
from  other  goods  and  chattels,  to  which  tlie  flatute  would  extend? 
Nov,  I  think  it  cannot,  except  fo  far  as  it  may  go  to  fliew  that 
this  bankrupt  was  not  the  reputed-owner,  did  not  appear  to  have, 
sod  therefore  had  not  the  order  and  difpofition ;  and  it  was  fairly 
idmitted  by  my  Brother  Adair j  tliat  it  was  not  worth  while  to  go 
to  another  trial  on  that  point :  Mrs.  Munday  had  been  in  fuch 
pofleffion,  that  no  Jury  could  have  hefitated  to  pronounce  her 
die  reputed  owner.    Ihat  being  admitted,  I  think  it  necefiarily 
Ukyws  fix)m  her  being  the  reputed  owner,  that  flie  will  appear 
to  the  world  to  have  the  order  and  difpofition,  fale  and  altera^ 
tkm,  4r.     She  mufl  clearly  derive  a  credit  from  thefe  appear- 
ances, and  confequently  if  the  owner  allows  her  to  retain  tlio 
property,  however  feir  that  may  be  between  herfeU"  and  the 
owner,  it  tsx^  be  a  fraud  upon  the  creditors. 

G  4  Itv 
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i*'97«  It  has  been  fuggefted  that  this  dodrine  would  go  to  an  in- 

convenient  lenoth,  and  it  was  (aid  by  way  of  inftance,  that  no 

^.  trader  could  go  into  a  ready-fumifhed  hou(e»  or  hire  hories  on  a 

Bioot  and  job^  becaufe  poileiBon  woiJd  create  a  reputation  of  ownerlhipy 
and  confequently  the  furniture  and  horl^  would  be  liable  to  be 
ieized.  I  admit  that  pofleffion  is  always  evidence  of  ownarfliipy 
and  with  nothing  to  oppole  it,  would  create  a  reputati<m  of  it : 
but  it  is  evidence  which  may  be  oppo&d,  and  (b  fatisfii&orily 
'  oppofed  as  to  deftrc^  that  reputation.    Let  us  purfue  this  idea. 

A  relpe£Uble  tradeunan  refiding  in  his  own  houfe  in  London^ 
takes  a  journey  fisr  two  months  to  iSn^ibon,  orfbme  other  le»» 
port,  and  hires  a  ready-fumiihed  houfe :  all  the  world  would 
lay  that  he  was  the  reputed  owner  of  the  furniture  in  the  houfb 
in  London^  and  not  the  reputed  owner  of  that  in  the  houfe  at 
Brighton.  So  as  it  is  notorious  that  people  do  not  alwaysdiive 
their  own  coaches  and  horfes,  pofleffion  in  fuch  a  cafe  is  only 
^  equivocal,  and  too  equivocal  to  create  a  reputation  of  ownerfbip; 
it  would  therefore  be  neceflary  to  go  into  other  evidence  to  de- 
termine c^  what  charaAer  the  poffeffion  was.  I  have  no  ap* 
prehenfioQ  of  this  do&rine  going  to  an  inconvenient  length. 

It  has  been  fiiggefted  alfb^  that  mofl  of  the  cafes  are  ca&s  of 
mortgage^  and  that  they  are  not  in  their  circumflances  like  the 
prefent  But  when  once  it  is  determined  that  a  mortgagee  is  aa 
owner  within  the  fiatute  oijamesy  they  will  be  found  to  be  the 
fame  in  principle.  Two  cafes  have  been  principally  relied  on  at 
the  bar ;  that  for  the  Drfendant  was  Bryfon  v.  Wylie^  and  that 
for  the  Plaintiff  was  Jarman  v.  WooUoton^  which  lail  happened  to 
be  a  cafe  of  furniture,  and  was  held  not  to  be  within  die  fiatute 
of  James.  I  am  unable  to  perceive  in  thofe  two  cafes,  or  in 
Collins  V,  Forbesy  any  difference  in  the  rule  of  conflru6iion  with 
refpe^l  to  the  fiatute.  They  are  cafes  where  the  circumflances  to 
which  the  fiatute  was  applicable  lead  the  Court  to  different  con- 
dufions :  perhaps  both  of  them  were  right;  but  it  is  fufHcient  to 
fay  that  neither  of  them  has  any  thing  in  common  with  the 
prefent  cafe :  poflibly  they  would  not  govern  other  cafes  much 
nearer  to  them  in  circimiflances  than  this.  Notwithflanding 
^  Bryfon  v.  Wylie^  I  can  fbppofe  that  a  dier  maybe  in  pofleffion  of 

a  plant,  without  being  the  reputed  owner;  I  can  alfb  fuppofe  cafes 
where  a  truflee  for  a  married  woman  permitting  the  hufband  to 
take  poffeflion  of  the  goods  and  chattels,  and  to  become  the  re-> 
puted  owner  to  all  the  world,  may  lofe  thofe  goods  in  confe- 

5  quence. 
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qoenoe.    We  cannot  argue  from  thecircumftanoeofadier  being        1797- 
in  pofleffion  of  a  plant,  and  being  the  reputed  owner,  that  there-  ■ 

fare  this  furniture  fliall  be  liable  to  be  taken  by  the  affignees;      Lihoham 
nor  firom  the  furniture  being  prote6ied  in  Jarman  y.  Woollotouj      Bioot  aad 
tiiat  the  furniture  ihallalib  be  prote6led  here.    Astothe  cafeof      '^»»^>^* 
OoUins  V.  Forbes  {a\  we  per&£ily  agree  in  that  decifion :  becaufe 
JCmi^  the  carpenter,  who  was  to  do  the  work,  was  not,at  the  tinie 
lie  became  bankr upt,  in  pofleffion  of  the  goods  whidi  were  lying 
k  the  king's  yard,  and  were  in  conten^lation  of  law  in  the  pof^ 
fefficMi  of  die  true  owner,  whoever  he  was.     It  was  well  obferved 
by  Mn  Juflice  Butter  in  Walker  v.  Bumelly  that  queftions  on  9  £«yf,  434, 
fte2i  «^ic.  have  much  more  ofia£l  than  of  law  in  them.     I  be- 
fieve  when  once  it  is  afcertained  whether  the  bankrupt  was  the 
lipnted  owner  or  not,  there  would  be  very  little  difficulty  in  de^ 
oding.     From  that  reputed  ownerfhip  falfe  credit  arifes:  from 
diatfiilie  credit  arifes  the  milchief:  and  to  that  nufchief  the  re- 
medlyoftfaeftatute  applies.     This  fecms  a  &irand  found  con? 
ftmftioii  of  the  flatute ;  and  the  prefent  being  confefledly  a  cafe 
cf  repated  ownerfhip,  and  the  other  terms  of  the  eleventh  fec-r 
Wn  beipginddental  to  reputed  ownerfhip,  we  think  the  v:erdi£l 

proper. 

Rule  di&harged.  {b) 

(«)  On  tKe  dccifioo  in  that  cife,  fee  tht        {I)  See  Manfn  v.  Moorty  7  T,  R,  67. 
ffUm  of 'Mr.  Juftke  La%vren€ty  u  rev    P^rhy  y,  8mM,i  T.Ji*  82. 
^ed  in  Gmrdm  v.  tie  EafiJndiMCmf^my^ 
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REGULA  GENERALIS. 

Tt  IS  Ordered,  that  from  and  after  the  laft  day  of  this  Term, 
"^  every  perfon  who  ihall  be  admitted  an  Attorney  of  this  Court 
(not  being  akeady  an  Attorney  fef  his  Majeft/s  Court  of  King's 
JSenchy  or  a  Solicitor  in  the  High  Court  qfChanceryj  or  in  the 
Cotirt  qfExchequer\  fhall,  before  he  be  fwom,  file  with  the  Se* 
condary  his  articles  of  clerkfliip,  together  with  the  affidavit  of  the 
due  execution  tfiereof,  and  alfo  the  affidavit  of  the  due  fervice  un^ 
der  fuch  article^  and  of  the  notices  having  been  given  purfuant 
to  a  rule  of  tliis  Court,  made  in  Trin/ fyTerm,  in  the  tlurty-firft 
year  of  His  prefent  Majefty's  reign, 

J.  Eyre. 

F.  BULLEH, 

J,  Heath, 

Q,  ROOKE, 


Mr.  Juftice  BuUer  was  abfent  during  the  whole  of  this  Texm^ 
from  indiipofition* 
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ARGUED  AND  DETERMINED 
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IN 


THE  COURT  OF  COMMON  PLEAS 

AND  IN  THE 

EXCHEQUER    CHAMBER, 

IN 

Michaelmas  Terin^ 

In  the  Thirty-eighth  Year  of  the  Reign  of  George  III. 


RiDOAT  V.  Pye. 


Nov.j^ 


TT  ILLIAMS  Sent  moved  for  a  rule  to  fliew  caufe  why  an  ^^  ^        ^ 

Ir  jf^  t/»  ./111  ty»/»i  1       ^*»«  Court  win 

award  between  thele  parties  Inoula  not  be  let  aiide,  on  the  not  fet  afide  m 
inround  that  the  arbitrator  had  not  examined  the  witneiles  on  *'»'*»<*  o"/^» 

^  ground  of  xh% 

Ofttu.  witneffet  not 

It  being  afted  by  Eyre  C.  J.  whether  the-arbitrator  was  defired  J'^IJIfn^*^ 
at  the  timebyeither  of  the  parties  to  examine  on  oath,  and  an-  oath,irnoruclc 
firered  by  WiUiamSy  that  his  affidavit  did  not  ftate  that  any  ob-  ""^f^^'^ZT 
jefUon  was  made  to  his  omitting  to  do  fo,  time  of  their 

Per  Curiam^  Then  we  Ihall  certainly  not  make  any  objefliou  «**"»*""<»• 

DOW. 

Williams  took  nothing  by  his  motion,  (a) 

(«)  Hall  V.  Lfivjroite^  4  7*.  R,  ^89. 
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^0Y.8th. 


Ha  SKINS  V.  Morris. 


^25lL^o£  T^*  Drfafidant  was  taken  in  execution  at  the  iliit  of  the 
aninfolvent  Plaintiff  in  the  TAolfiy  Court  at  Bri/iol:  during  his  con-^ 

imdtrtheLonU'  finement  there,  another  aAion  was  brought  againft  him  in  this 
not  be  mKiebj    Court  by  the  fame  Plaintiff,  to  which  he  put  in  bail,  was  fur* 
tludf 6  to  teim,  rendered,  and  afterwards  removed  by  habeas  corpus  to  the  Fleet 
voDfes  were       priibu.     While  in  cuftody  at  BriJloL  on  the  firft  a^on,  he  pe« 
**Uon*iiiwi*iih'''  titioncd  and  obtained  his  groats,  which  were  r^ularly  paid  till 
crder  only  de-     his  removal  to  the  Fleets  but  had  been  fince  difcontinued. 
iSriwof  term'      ^^^  application  having  been  made  to  Heath  J.  in  the  long 
byanirreguiantj  vacation  to  difcharge  the  Defendant  under  the  32  G.  2.  c.28« 
inthtiffiUviit.  y;  jj    ^j.gg  fummonfes  were  then  taken  out;  and  had  the  affi- 
davits been  regular,  the  Defendant  might  have  been  diicharged 
before  the  term  began:  but  having  been  delaye4  by  fending  to 
Bri/iol  for  the  proper  affidavits,  he  was  brought  up  b^re  But' 
ler  J.  at  his  chambers,  on  a  day  in  term;  who  doubted  firft, 
whether  imder  the  words  (a)  of  the  a£t,  he  had  a  power  to  di£> 
charge  the  Defendant  out  of  execution  in  an  a6iion  brought  in 
the  Tholfey  Court  at  Brijlol;  fccondly,  whether,  as  the  appli-i 
cation  to  him  was  made  in  term  time,  he  could  confider  himfelf 
as    only  carrying  into  effe£i  the  former  proceeding  before 
Heath  J.  in  vacation  (i),  or  whether  the  difcharge  muft  not 
now  be  by  the  Court 

TTie  Court  were  of  opinion,  that  as  no  order  had  been  made, 
this  ought  to  be  confidered  as  an  original  motion.     And  ac- 
r  cordingly  granted  a  rule  ni/ij  which  was  afterwiirds  made  ah{b« 

lute  without  oppofition. 
«  Williams  Seijt  for  iixe  Defendant. 


(a)  Tlie  words  are,  <*  If  any  fjilure  (hall 
$t  any  time  be  tnade  in  the  payment  of  any 
weekly  fum  which  ftiall  be  ordered  by  any 
fuch  Court  to  be  paid  to  any  fuch  piifoner, 
fuch  prifoner,  upon  application  in  term  time 
to  the  Court  where  the  fuit  in  which  any 
fuch  prifoner  (\u\\  be  charged  in  execution 
was  commenced,  or  (ball  have  been  carried 
on,  or  in  the  prifon  of  which  Court  any 
fpch  prifoner  fliaU  ftao4  conim^t(e4j  on  any 


habeas  corpua,  or  in  vacation  tune  to  any 
Judge  of  any  fuch  Court,  may  by  the  order 
of  any  fuch  Court  or  Judge  be  difchaigeS 
out  of  cuftody  on  every  fuch  execution.** 

(0  See  Ltmtbv.  FurgifUr^  JDIM7.68. 
where  an  order  for  the  dhcharge  of  a  pri- 
foner was  made  by  WilUs  J.  on  the  nrll 
day  of  Term,  and  Ld.  MansfeU  faid,  that 
it  mult  be  confidered  with  a  reference  ta 
t(te  a|)plicauo(i  whiph  was  ^lade  in.  f ^tQ^po^ 
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Hicks  Vi  Richardso?^^  lU.  stiu 

X'HE  parties  in  this  cafe  having  fubmitted  to  arbitradon,  and  If  an  trbkntor 

the  fabmiffion  having  been  made  a  rule  of  Court,  the  ar-  J2^^i|!"*^°§^ 

hitratcNr  awarded  los.  id.  as  the  bahince  due  to  be  paid  by  the  each  party  iiiali 

Defendant  to  the  Plaintifl^  each  party  to  pay  his  own  coils  of  SJ^^^j^ 

idty  a  moiety  of  the  cofU  of  the  arbitration  and  of  making  the  ar^krariMi  fnd 

ttmiiffion  a  rule  of  Court,  andtooecute  a  releafe  to  the  other  ^bml»^  !f!!!i1« 

party.     After  notice  of  the  award  made^  the  Defendant,  in  ofCoun;  and 

order  to  get  it  out  <£  the  hands  of  the  arbitrator,  paid  the  whole  ^*^^;^tlie 

flqKDoe  of  the  arbitration;  then  tendered  the  fum  awarded,  award  out  of  the 

together  with  a  releafe  id  the  Plaindii^  tod  called  upon  him  to  biuator,  pay  a« 

jfqr  a  mciie^  of  the  expcnce  of  the  arbitration  and  of*  making  ^<'i^>  ^*  ""T 

die  fidbmiffion  a  rule  of  Court,  and  to  execute  a  rdeafe  on  his  ment  againft  th« 

Mot ;  this  the  PlaintijBF  altogether  refiifed.  ««*!«'  ?^y  ^^f 

A  rule  m>for  an  attachment  againft  hun  for  not  performing  '^^^jr^'"^ 
the  award  having  been  obtained  by  the  Defendant, 

fVmiams  Seijt  fliewcd  caufe,  and  contended.  That  it  wga  not 
eompeCent  to  die  Defendant  to  pay  the  whole  expence  of  the 
tttsitration,  and  then  apply  for  an  attachment  againft  the  Plain- 
tiff for  non-payment  of  his  moiety;  but  that  he  ought  to  refort 
to  another  remedy^ 

Le  Blanc  Serjt  in  fupport  of  the  rule. 

Etre  Ch.  J.  We  ihall  acconunodate  the  form  to  the  fubftance 
of  the  thing,  if  we  are  fatisfied  that  the  Plaintiff  has  refiifed  to 
yaj  his  moiety  of  the  cofts*  Shall  we  oblige  the  arbitrator  to 
bring  an  aftion  ?  Should  we  not  have  allowed  him  to  iky  on  thi» 
tan  of  application  that  the  cofts  of  the  arbitration  amounted  to 
£>  much,  and  that  by  the  terms  of  the  award  they  were  to  be 
{Kid  by  both  parties,  and  that  this  PlaintifFhad  refiifed  to  pay 
Us  moie^?  I  ccmfider  this  motion  in  the  fame  Ught  as  if  thear- 
litrator  had  come  to  enforce  the  attachment  On  the  fubftfui- 
tial  juftiee  of  the  cafe,  the  Plaintiff  is  bound  to  pay  his  moiety 
fif  the  cofts.  He  has  fubmitted  by  a  rule  of  Court  to  pay  them, 
sod  the  Court  will  enforce  the  payment  l^  attadmient.  It  i^ 
sB  matter  of  form  whether  the  arbitrator  himfelf  applies  for  the 
tttachment  or  the  party  who  has  paid  the  money  to  the  arbi- 
trator. I  cannot  but  think  that  it  was  the  better  courfe  to  be 
taken  in  this  cafe,  for  the  arbitrator  to  get  the  whole  cofts  from 

the 
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1 797.  the  Defendant  by  withholding  the  award,  who  may  redrefs  him-, 
lelf  by  one  aUachmeiit,  than  for  the  Defendant  to  have  an  at- 
tachment againft  the  Plaintiff  for  not  obeying  the  award  as  far 
RicoARDsoic.'  as  concerned  him,  and  then  for  tlie  arbitrator  to  have  an  at- 
tachment ajB[ainft  him,  for  the  moiety  of  the  cofts  of  the  arbi- 
tration. What  a  fccne  of  litigation,  expcnce  and  vexation 
might  this  ftri6lne&  produce?  Suppofing  no  objedions  to  the 
expences  themielves,  I  think  the  attachment  fhould  ifliie. 

BuLLER  J.  My  doubt  is  tliis.  The  money  has  been  ad- 
vanced vohmtarily,  and  without  application  from  the  Plaintiff 
and  the  Defendant  comes  for  ai;  attachment  as  grounded  on 
the  award.  Being  a  mere  voluntary  payment  on  the  part  of 
the  Defendant,  I  doubt  whether  the  Plaintiff  is  flri£Uy  liable 
to  an  attachment.  Suppofe  the  arbitrator  had  awarded  the 
expences  of  the  arbitration  to  be  paid  by  the  parties  jointly  and 
not  feverally.  —  However,  I  am  perfeftly  (atisfied  that  no  in- 
juftice  will  be  done ;  the  Plaintiff  is  certainly  bound  to  pay 
ibme  way  or  other :  if  therefore  the  Court  are  inclined  to  grant 
the  attachment,  I  fliall  not  oppofc  it. 

Heath  J.  I  cannot  confider  this  as  a  mere  voluntary  pay- 
ment of  money,  fince  the  Defendant  could  not  have  got  the 
award  out  of  the  hands  of  the  arbitrator  till  all  the  expencei 
were  paid. 

RooKE  J.  It  is  clear  that  one  man  cannot  pay  the  debt  rf 
another  officioufly.  But  in  this  cafe  there  is  one  circmnftance 
on  wliich  I  lay  great  flrefs.  It  was  neccflary  to  make  the  fub- 
miffion  a  rule  of  Court;  at  leaft  the  attaclmiAit  is  right  to  en- 
force the  payment  of  half  the  expences  of  that  proceeding.  I 
do  not  like  attachments  on  equitable  grounds,  and  I  think  that 
the  Court  fhould  be  very  flri6l  in  granting  tliem.  But  fince 
there  is  a  l^al  ground  as  to  part,  and  as  it  is  the  opinion  of 
tlie  Court  that  no  injuftice  will  be  done,  I  fhall  not  oppofe  the 
attachment 

EtSE  Ch.  J.  added,  tliat  perhaps  on  flri£t^Iegal  grounds  the 
arbitrator  ought  to  have  applied  for  the  attachment  to  enforqe 
payment  of  the  coils  of  the  arbitration,  but  that  be  was  unwilling 
to  force  arbitrators  to  come  into  Court. 

Rule  ab^lute. 
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Holland  v.  Palmer.  -v^r.pth. 

t^ECLAiiATiON  forgoods  fold  and  delivered,  and  common  money  if  «nx  one  of 
•*^^  counts.     Plea,  That  afte^  the  caufe  of  a6lion  accrued,  and  ditori/though'*' 
before  the  commencement  of  the  fiiit,  the  Defendant  became  a  without  the  pri- 
hanknipt  and  obtained  his  certificate.  J"^^  b,  fndu^ 

At  the  trial  of  this  caufe  before  Loi*d  Kenyon  at  the  fummer  ^y  money  to 
affizes  for  Stafford^  it  was  proved  that  Richard  Pope^  one  of  the  cate.it^iiv'^V 
creditors  who  had  figned  the  certificate,  had  received  ten 
guineas  for  fo  doing  from  one  GriJJiths  the  Defendant's  brother- 
in-law,  but  without  the  privity  of  the  Defendant.  It  was  con- 
tended on  the  part  of  the  Plaintiff  that  the  certificate  was  avoided 
by  this  circiunftance  under  5  Geo.  2.  c.  30:  Lord  Kenyon  hefi- 
trted,  but  the  inclination  of  his  mind  was  that  the  certificate  was 
Toid:  and  a  verdift  was  accordingly  found  for  the  Plaintiff, 
fabjecl  to  the  opinion  of  this  Courtl 

Adair  Seijt.  now  moved  for  a  rule  to  fhew  caufe  why  thevcrdift 
for  the  Plaintiff"  fliould  not  be  fet  afide,  and  a  verili6l  be  entered 
fcr  the  Defendant.  He  contended  that  the  acceptance  of  a  fum 
of  money  by  a  creditor  as  an  inducement  to  fign  the  certificate, 
if  witliout  the  privity  of  the  bankrupt,  did  not  vitiate  the  cer- 
dScdte  lb  figncd.  He  laid  tlie  cafe  of  Rohfoa  v.  Calze,  Doug, 
223.  cited  Coolce'z  5.Zr. '351.  contained  an  implication  in  liis 
SiTour ;  for  as  the  argument  there  turned  on  the  knowledge  of 
the  bankrupt  at  a  particul;:r  time,  viz.  the  timfe  of  the  allowance 
of  tlie  certificate  by  the  Cfiancellor,  it  feemed  to  admit  that  if 
the  bankrupt  had  not  known  it  at  all,  the  certificate  would  not 
have  been  void.  He  added,  that  if  it  were  otherwife  it  would 
be  in  the  power  of  an  enemy  to  deprive  the  bankrupt  of  the 
benefit  of  his  certificate  by  malicioufly  advancing  money  to  a 
creditor.  * 

BuLLER  J.  It  is  no  matter  whether  the  bankrupt  knew  of 
the  money  being  paid  or  not ;  it  was  a  fraud  on  the  refl  of  the 
creditors.  One  of  the  creditors  has  obtained  money  which 
ought  to  have  been  divided  among  all  of  them.  By  fo  doing 
be  has  obtained  an  advantage.  Befides,  the  others  may  have 
been  induced  to  fign  by  his  example. 

Eyre  Ch.  J.  This  has  always  been  the  impreffion  on  my 
mind,  and  I  fhould  have  had  no  difficulty  upon  it  at  A7^  Pritts^ 

do  not  feel  the  weight  of  the  diftin6iion  between  the  party 

Cuming 


Holland 
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I797#  coming  to  the  knowledge  of  the  money  paid  juft  before  the 
allowance  of  his  certificate,  and  at  any  time  before.  The  cer- 
tificate is  as  improperly  obtained,  whether  the  bankrupt  knows 
PALMC&.  of  the  circumftance  or  not.  My  Brother  BuUer's  obfervation 
is  extremely  ftriking.  If  a  confiderable  creditor  be  induced  by 
money  to  put  himfelf  at  the  head  of  the  lift,  the  majority  in  num^ 
ber  and  value  may  be  obtained  by  that  means ;  fince  others  may 
be  unwilling  to  refufe  figning,  when  one  of  the  moft  confider- 
able has  coniented.  The  bankrupt  is  to  have  the  benefit  of  the 
certificate,  provided  the  genuine  fenfe  of  the  body  of  creditors 
appears  in  his  favour;  but  if  it  is  not  the  genuine  fenfe  that 
appears,  the  certificate  is  no  longer  that  fair  a£\  which  ought 
to  have  any  efle6i.  I  fhould  not,  therefore,  agree  to  the  cafe 
which  has  been  put,  of  money  paid  mahcioufly.  I  fhould  think 
that  a  certificate  fo  obtained  would  be  bad ;  but  the  bankrupt 
would  be  at  liberty  to  procure  another.  On  this  cafe  I  have 
no  difficulty  whatever. 

Heath  and  Hooke,  J',  being  of  the  fame  opinion, 

Adair  took  nothing  by  his  motion. 


%  B9/.  w  -pif/r.  Jacobs  v.  Stevenson. 

The  Cwjrt  wfll  T^HE  Plaintiff  in  this  a£Uon  was  a  foreign  failor,  ferving  on 
Mftay  prcMxed-  A  jjoard  an  Englf/h  fhip,  and  declared  in  trover  for  a  cheft. 
6  given  forth/  ^  Bloncj  Seijt  now  moved  for  a  rule  to  fhew  caufe,  why  the 
coftt,  in  BO  ac-  proceedings  fhould  not  be  flayed  till  the  Plaintiff  fhould  give 
fMmaiifemn/^  fecurity  for  the  cofts  of  the  aAion.  He  admitted,  that  the 
on  l»Mr<  tn  S/ri-  inclination  (a)  of  the  'Court  had  been  not  to  adhere  to  the  gene- 

ral  rule  with  refpe^l  to  foreigners,  in  the  cafe  of  feamen  ferving 
on 'board  Engli/h  fhips,  left  they  might  be  difcouraged  fitun 
entering  into  our  fervice :  but  contended,  that  the  exception 
was  confined  to  cafes  where  they  fued  for  their  wages. 

Eyre  Ch.  J.  This  motion  cannot  be  fupported  in  the  cafe  of 
any  foreigner  if  he  be  refident  in  this  country.  Now  the  Court 
may  affimilate  the  cafe  of  foreigners  ferving  on  bo&rd  EngU/k 
fhips,  to  that  of  foreigners  refident  in  this  country.  Perhaps  die 
prefent  Plaintiff  is  ferving  on  boai'd  an  Engli/h  fhip  bound  to  the 
port  of  London.  He  may,  indeed,  be  a  foreigner,  but  he  is  juft  as 
emenable  to  the  jurifdi6tion  of  the  Court  as  any  Engli/h  failor  in 

{a)  Hcnfchm  w.  Gmr^rtt  %  H,  Bl  3^3.  and  384.  a.  k^ 

the 
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Ae  lame  fituation*     The  fame  reafons  which  influenced  the        I797* 
Court  in  their  former  decifions  on  thi8ful:je£i,  will  influence  them 


in  the  prefcnt  cafe.  ^^i^" 


JLe  Blanc  took  nothing  by  his  motion.  STtvimaJi. 

HiGGINSON  V.  NeSBITT.  JVi^ioth. 

Adajr,  Seijt  on  a  former  day  having  moved  for  leave  to  The  Court  win 

enter  up  judgment  in  the  firfl:  inftance,  on  a  verdift  re-  |l!ft  i,SInc!rto 

dnced  by  an  award ;  the  Court  then  thought  that  he  could  only  «><«'  up  jiu'g- 

tjqaly  for  a  rule  to  flicw  caufe.  Sa  J^uc*td^ 

He  now  mentioned  it  again,  and  ftated  that  it  was  the  pra£Uce  >n  award. 
of  the  Kin^s  Bench  to  make  the  rule  abfolute  in  the  firft  infl;ance> 
and  added,  that  the  pra£lice  of  this  Court  feemed  to  have  been 
fi>  confidered  in  a  cafe  of  Higginfon  v.  Belly  in  laft  Trinity  term^ 
where  a  like  motion  with  tlie  prefent  was  grated* 
The  Court  upon  (his  mpde  the 

Rule  abfolute.  (a) 

{tt)ViJ.eilam  Grimes  v,N0iJk^P»fi  4,%o.     a  cafe  eiitided  to  the  p^f*»  without  any 
vWre  i(  was  hcM  that  the  pany  was  in  t'uch     application  to  the  Court. 

Jeyes  One,  &c.  v.  Booth.  j^^  xx^i. 

ALAlRy  Scrjt.  obtained  a  rule  calling  on  the  Plaintiff  to  fhew  if,  x^^^Autt 
caufe  why  the  judgment  entered  up,  and  the  ca.fa.  ifTued  in  "» cuftody  btinf 
thtt cafe,  fhould  not  be  fct  afide  with  cofls,  on  an  aflidavit  ftat-  '  warranto^ 


ing,  that  the  judgment  was  entered  up  on  a  warrant  of  attorney  «tforwy  tw 
executed  by  the  Defendant,  when  in  cuftody  in  the  Fket  prifbn,  inftJmwTIuat  it 
he  having  no  attorney  prefent  on  his  behalf.  '^  "»"*  ^  done  in 

The  fe6ls  were  thefe:  The  Defendant  being  in_  cuftody  for  the  m^tttornoy^oa 
debt  of  a  third  perfon,  but  being  fitperfedable,  was  informed,  that  **^  r*"^*  »"<• 
if  be  was  ftiperfeded,^  he  would  be  detained  at  the  fuit  of  the  ducM  aplXn 
Flamtifl;  who  was  an  attorney:  upon  this  he  fcnt  for  the  Plaintiff  ««<«<*,«  whoft 
ivho  by  his  dife6lion  prepared  the  warrant  of  attorney  in  qucftion;  cvtea  the  war" 
die  Diefendant  took  it  into  his  hand,  read  it,  and  was  proceeding  !J°'^!1^*UJJ^  * 
to  execute  it,  when  the  Plaintiff  informed  him  that  he  muft  have  not  fee  afide  tb« 
m  attorney  on  his  part  prefent  at  the  execution;  accordingly  the  T/^*"^^^ 
Defendant  went  into  another  part  of  the  prifbn  and  brought  with  the  Mt^  fo 
Urn  a  perfon,  who  being  afked  by  the  PUmtiff  whether  he  was  an  gS!Sil*l!^ 
sttomey,  anfwered  in  the  affirmative ;  he  was  then  defired  to  ex-  not  aa  attomei; 
plain  the  nature  of  tjbe  inftrument  to  the  Defendant;  and  the 
TOif.  i«  li  warrant 
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warrant  waa  executed  in  his  prefence.  It  turned  out  afterwards 
that  this  peribn  was  not  an  attorney,  but  only  a  clerk  to  an 
attorney. 

ZjC  Blanc  Ihewed  caufe  and  contended,  that  where  a  party  pro- 
duces a  perfon  as  an  attorney  who  in  faft  is  not  one,  that  party 
fhall  not  be  allowed  to  turn  a  plaintiff  roimd  by  fajing  that  the 
warrant  of  attorney  is  not,  on  that  account,  properly  executed. 

Eyre,  Ch.  J.  If  on  the  Plaintiff  obje6ling,  that  the  warrant 
xnuft  be  executed  in  the  prefence  of  an  attorney  on  the  part  of 
the  Defendant,  the  Defendant  accepts  the  inftrument,  and  takes 
upon  himfelf  to  find  out  the  perfon  in  whofe  prefence  he  ought  to 
execute  it,  the  Court  will  not,  for  the  purpofe  of  fuch  a  motion  a« ' 
this,  doubt  that  fuch  perfon  was  an  attorney.  The  prefent 
application  is  founded  on  an  attempt  to  cheat  the  Plaintiff. 

Per  Cicriamf  Jlule  difcharged  with  cofls-  (a) 

(a)  Vid,  Birei  v.  ShmrUmd,  I  T.  R.  715.  7  T.  R.  7.  Pell  v.  J?%,  Cowp,  a8  r.  fVaU 
Crrmptony,  Steward,  7  7".  i?.  19.  Gillmam  Mhs  V.  Hanhury,  2  Sir,  T245.  Burne*  V. 
V.  Hillt  Covtp.  141.     Hut/on   V.  Hut/on,      Ward,  Co,Ca.  Prac.  C.B,IS^ 


^«.  IZtll. 


The  Mafler,  Wardens,    and  Commonalty  of  Felt- 
makers  V.  Davis. 


TheMafter,       "pvBBT  on  a  by-law  for  20L     The  ifl  count  in  the  declaration 
CwmH^wi^x  of  ^^^  ^^^  *  charter  of  1 9  Car.  2.  incorporating  the  Feltmakers' 

a  company,  ean*  Company,    giving   a   power,  to   the   Mafler,    Wardens,  and 
penalty  forfeited  Affiflants  to  make  by-laws,  and  dire6ling  that  the  Wardens  fhould 

be  chofen  out  of  the  Affiilants.  It  then  flated  that  a  by-law  was 
made  impofing  a  fine  of  10/.  on  every  member  of  the  company, 
who  being  chofen  Renter  Warden  fhould  refufe  to  take  upon 
himfelf  that  office,  to  be  paid  to  the  Mafler  and  Wardens  for  the 
time  being,  for  the  ufe  of  the  Mafler,  Wardens,  and  Company* 
that  the  Defendant  became  a  member  of  the  company,  was  ele6led 
yttuHij  under  a  Afliflant,  and  took  uj)on  himfelf  that  office,  and  was  ailerwards 
the  charter  im-  dcAed  Renter  Warden,  which  office  he  refufed  to  ferve,  ^c. 
iwwerirg  the  whereby,  4*^.  The  2d  count  and  the  breach  were  as  follows : 
snake  by-laws,  '*  And  whereas  alfo  the  faid  William  Davis,  fo  being  a  member  of 
***d  th  *h""*h*  the  faid  company  heretofore,  to  wit,  on,  Sfc.  at,  <Jc.  was  indebted 
of  it;  The  od   to  the  faid  Mafler,  Wardens,  and  Commonalty  of  the  art  or 

counti  omitting 
the  above  par- 

tiailars,  Dated  the  penalty  as  being  forfe'fted  '*  under  and  by  virtue  of  a  certain  by-law  of  the  comps^ny  be- 
fore that  time  duly  made/*  &«.  and  thii  count  was  on  ipecial  demurrer  held  bad.  * 

myflery 


to  'he  Mafter 
and  Wardens,  to 
the  ufe  of  the 
Mafter,  War- 
dens, and  com^ 
I>auy. 

The  ift  count 
in  a  declaration 
in  debt  for  a 
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injrftery  of  Feltmakers  oi  London  aforefaid,  in  the  fum  of  other  10/.        '  79  7» 

which  he  asyk:^  member  of  the  faid  company  had  before  then      

forfeited  to  the  faid  Mailer  and  Wardens  of  the  faid  company/or   f^^tm akem 
ike  ufe  oi  the  faid  fbdety,  under  and  by  virtue  of  a  certain  by-law  «. 

or  ordinance  of  the  faid  company  before  that  time  duly  made,  ^^*** 

ratified,  allowed,  and  approved,  for  having  refuied  to  take  upon 
him,  and  for  not  taking  upon  him  the  office  of  Renter  Warden  of 
the  faid  company,  to  which  faid  office  he  the  (aid  W.Davis  had 
before  then  been  duly  eleiled  and  chofen,  to  wit,  at,  Sfc.  By 
reafbn  of  which  lail  mentioned  premifes  an  a6lion  hath  accrued  to 
the  iaid  Mailer,  Wardens,  and  Conmionalty  to  demand  and  have 
ofand  from  the  faid  W*  Davis,  for  the  ufe  of  the  faid  company  or 
fbciety,  the  faid  lafUmentioned  fum  of  loL  fb  forfeited  as  lail 
aforeiaid,  being  the  refidue  of  the  faid  fum  of  20L  above  de- 
manded, to  wit,  at,  Sfc.  Yet  the  faid  W.  Davis  (although  often 
requefted)  hath  not  yet  paid  the  laid  iiun  of  20L  above  demanded, 
or  any  part  thereof,  to  the  faid  Mafter  and  Wardens,  for  the  ufe  ^ 

of  the  faid  fociety,  or  to  the  faid  Mafter,  Wardens,  and  Common<» 
alty,  or  to  any  or  to  either  of  them ;  but  to  pay  the  fame  or  any 
part  thereof  to  the  faid  Mafter  and  Wardens,  for  the  ufe  of  the 
iaid  fbciety,  or  to  the  faid  Mafter,  Wardens,  and  Commonalty^ 
or  to  any  or  either  of  them,  he  the  faid  W.  Davis  hath  hitherto 
wholly  refufed  and  ftill  doth  refiife  to  the  faid  Mafter,  Wardens, 
and  Commonalty,  their  damage  of  i  o//' 

To  the  I  ft  count  the  Defendant  pleaded  Nil  debet,  and  to  the 
id  demurred  fpecially,  and  affigned  for  caufes,  "  That  the  ground 
of  the  fuppofed  forfeiture  in  that  count,  alledged  to  have  been 
incurred  by  the  faid  W.  Davis,  is  not  let  forth ;  and  alfo  that  the 
laid  fuppofed  forfeiture  is  there  ftated  to  have  been  incurred 
to  the  Mafter  and  Wardens  of  the  faid  company,  for  the  ufe  of 
the  faid  fociety,  whereas  the  faid  Mafter  and  Wardens  are  not  the 
Plaintiffi  in  the  faid  a&ion ;  and  alio  that  no  power  or  autho- 
rity, by  cuftom  or  otherwife,  is  fet  out  to  warrant  the  making  any 
by-law  or  ordinance  to  create  a  forfeiture  by  the  faid  company ; 
and  alfb  that  the  fuppofed  by-law  or  ordinance  in  that  count  men- 
tioned, is  not  mentioned  to  have  been  ratified,  allowed,  or  ap- 
proved of  according  to  the  form  of  the  ftatute  in  fuch  cafe  made 
and  provided;  and  alfe  that  no  title  is  fhown  in  the  faid  Maftery 
Wajrdens,  and  Commonalty,  to  the  faid  fuppofed  forfeiture;  and 
alfo  that  the  faid  count  is  too  general,  and  does  not  fet  forth  the 
fuppofed  caufe  of  aclion  with  fufficient  certainty  to  enable  the  faid 
William  to  defend  bimfclf  againft  the  fame ;  and  that  the  faid 

li  %  count 
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1797.       count  i&  in  other  refpe^ls  defeftive  and  imperfeA.**   The  Plain* 

tiffs  joined  in  demurrer. 

F^MrLw        CUnftm  Seijt.  in  fupport  of  the  demurrer.     This  is  the  firft 
inftance  of  fuch  a  count  being  brought  before  the  Court     All 
Ine  precedents  ftate,  in  r^ular  order,  the  differait  fa£U  which 
bring  the  Defendant  within  the  penalty.    A  declaration  ought  to 
contain  fuch  things  "  whereunto  the  adverfe  party  may  anfwer, 
and  whereupon  the  Court  is  to  give  judgment."    Co.  IMt.  303.^ 
The  firft  obje6iion  to  this  count  is,  that  it  does  not  (et  out  the 
by-law,  which  is  the  ground  of  the  forfeiture.     The  words  hero 
are,  "  by  virtue  of  a  certain  by-law :"  non  conflat  that  the  byJaw 
alluded  to  is  a  good  one.     To  fhew  that  any  penalty  is  incurred 
under  a  by-law  or  ftatute,  the  party  muft  be  brought  within  the 
terms  of  diat  by-law  or  ftatute.     In  the  latter  cafe  it  is  the  com- 
mon pra£iice:  and  the  Court  will  not  be  more  &vourable  to  a 
penalty  under  a^by-law,  than  to  a  penaky  impofed  by  the  L^iA 
lature.     As  the  by-law  is  not  fet  out,  the  Defendant  is  deprived 
€£  the  opportunity  of  taking  the  opinion  of  the  Court  on  its  va- 
lidity.    The  fecond  objeAion  is,  diat  it  does  not  appear  that  the 
Fcltnuikers'  company  had  any  authority  to  make  the  by-law  in 
queftion.     In  the  Vintners'  company  v.  Pajfey^  i  Bvrr.  235.  a 
plea  letting  up  a  by-law  as  a  defence,  and  not  {hewing  the  au- 
thority of  the  Court  which  made  it,  was  admitted  to  be  bad.    In 
Cam.  Dig.  tit.  Pleader^  (2  W.  1 1.)  it  is  feid,  "  a  declaration  for  a 
penalty  of  a  by-law  muft  ihew  a  power  to  make,  by-law  made, 
land  breach,"  and  refers  to  2  Vent.  243.  i  Bro.  Eni.  1 70.    There 
are  many  other  precedents  in  Brown  to  the  fame  effedl ;  to  which 
may  be  added  Lillj/'s  Ent.  1 53.     The  third  obje£lion  is,  that  the 
liability  of  the  Defendant  is  not  ftated.     It  is  only  averred  that 
he  was  a  member  of  the  company,  but  in  order  to  incur  this 
penalty  he  muft  not  only  be  a  member  of  the  company,  but  one 
o£the  aflift;ants.     The  laft  obje6lion  is,  that  the  Plaintiffs  have 
no  right  to  fue  for  the  penalty.     It  is  forfeited  to  the  Mafter 
and  Wardens,  to  the  ufe  of  the  Mafter^  Wardens,  and  com- 
pany.    Now  if  a  fum  be  forfeited  to  A.  and  B.  what  right  can 
A.  B.  and  C  have  to  claim  it? 

Per  Curiam.  As  to  the  fecond  obje£iion,  the  power  of  making 
by-laws  is  incident  to  every  corporation  (a),  either  by  the  body  at 
large  or  by  a  {ele&  part;  and  it  is  in  the  latter  cafe  only  that  the 

(«)  JO  C«.  31.  m.  Norris  ▼.  Stufa,  Hoi.      Carib,  48a.  S.  C.      Lord  R«y,  458.  S.  C 
aiZ.  City  of  Z0ir^0ff  V.  ra/urrrr,     $  Mod.      Htlf^il.S,C 

439.  11  Mod.  lyo,  8,  C.  i3ali,i42.S.C 

power 
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power  need  be  Ihewn  (a).  The  Court  of  Lord  Mayor  and  Alder- 
men, which  made  the  by-law  relied  on  in  the  plea  in  i  Burr.  235. 
was  collateral  to  the  company  of  Vintners ;  it  was  a  different 
body,  having  no  fuch  neceflkry  relation  to  the  Vintners'  company 
as  the  Court  could  take  notice  of  judicially.  As  to  the  3d  ob« 
je£Uon  the  prefent  defendant  is  ftated  to  be  ^^  fuch  member,^  ue. 
that  member  which  is  before  defcribed  in  the  firft  count 

Le  Blanc  Seijt.  for  the  Plaintiffi.  In  old  time  it  was  neceflary 
to  ftate  many  things  at.  length  which  are  ndt  now  required. 
Thus  indebitatus^  (iffumpJU  for  fines  and  tolls  has  been  held  good. 
Mayor  €)£ Exeter  V.  Trimletf  2  ^^1^95.  even  on  fecial  demurrer. 
SewardY*  Baker,  i  T.JB.6i6.     Whitfield  v.  Hunt,  Doug.']2'].  n. 
The  declaration  in  the  Barber  Surgeons  of  London  v.  Pelfon^ 
2  Lev.  2^2.  appears  to  have  been  a  general  (6)  qffumg/tt  for  the 
penal^  of  a  by-law,  and  was  held  good  on  demurrer.     It  does 
not  af^pear  by  the  words  of  the  general  count  that  the  prefqnt 
penalty  is  forfeited  to  the  Mailer  and  Wardens  to  the  ufe  of  the 
body  at  large.     Even  if  it  did,  I  fubmit  that  the  party  for  whofe 
benefit  the  penalty  is  forfeited  may  bring  the  action  (r).     If  a  pro- 
miie  be  made  to  A.  for  the  benefit  of  JB.,  B,  may  maintain  an  ac- 
tion on  that  promife.     The  Mafter  and  Wardens  as  fuch  have 
no  power  to  fue  and  be  fued ;  the  only  way  in  which  they  could 
declare  muft  be  as  individuals ;  one  with  an  averment  that  he  was 
at  the  time  Mafter,  the  others  with  an  averment  that  they  were 
at  the  time  Wardens.     But  if  thefe  individuals  died,  they  could 
not  fue  by  their  executors. 

Eyre  Ch.  J.     The  forfeiture  in  queflion  is  to  be  paid  to  the 

Mafter  and  Wardens,  to  the  ufe  of  the  Mafter,  Wardens,  and> 

company.     If  the  by-law  is  badly  firamed,  it  is  the  &ult  of  thofe 

'  idio  fi^ed  it  If  they  have  chofen  to  empower  their  Mafter  and 

Wardens  to  fue,  the  Court  cannot  look  any  further :  no  regulation 


1797. 

Company  cf 
Fkltmakb&i 

Datii* 


U)  See  the  King  v.  Lym*  Hegh,  Dotig. 
158,159. 

{fi)  \t  was  obTerved  by  the  Court  that  as 
the  neceffity  of  ^J^eeial  count  was  not  the 
yxDX.  on  which  the  Barber  Surgeons  v. 
f^m  turned,  all  the  neceflkry  circum- 
ftaoces  might  poflibly  have  been  ftated  un 
the  record,  though  they  do  not  appear  in  the 
ftpofft.  But  on  a  reference  to  the  record, 
KtL  Pafeb.  31  Car,^.  Rot,/^%%,  in  the 
JTnif*/  Btmeb  treafurv  office,  the  declaration 
ifpears  to  be  only  a  gtneral  indsbiiatui  af- 
fwmffit-,  fer  a  fum  forfeited  by  virtut  of  a 
by4aw  of  the  company,  fcc. 


H  3 


(c)  In  Marebingtcm  v.  Vemit  and  otliert»  %  Tmwu  zty 
Sittings  at  Guiidbali,  TriH,2j  G.3.  B.Jl^ 
which  was  ajfumpjit  on  a  bill  of  exchange, 
by  the  holder  againft  the  Defendanu  (af* 
lignees  of  the  drawee),  who  had  given  a 
promife  to  the  drawer  that  they  would  ho- 
nour the  bill,  Bulltr  i.  faid,  Independent  of 
the  rules  which  prevail  in  mercantile  tranf- 
adlions,  if  one  perfon  makes  a  promife  to 
another  for  the  benefit  of  a  third,  that  third 
perfon  may  maintain  an  a^on  upon  it    See 
CoM^.  2x9,;     8  Mm/.  1 17*   alfo   Button   T. 
Pooly  I  ^M/.  318.  33a.  cited  and  relied  oa 
by  Lord  MansfttJ  in   M^rt^m  Y,  Hmdt^ 
C««ir/.443. 

with 
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Datis. 


%T8wi.i%6. 


with  refpe£l  to  the  payment  of  the  money  by  them  to  any  othef 
perfons  will  vary  the  right  of  a6lion.  •  As  to  the  cafe  put  at  the 
bar,  of  a  promife  to  A.  for  the  benefit  of  B.  and  an  a6lion 
brought  hyB,f  there  the  promife  muft  be  laid  as  being  made  to  B., 
and  the  promife  a6lually  made  to  A.  may  be  given  in  evidence 
to  fupport  the  declaration.  The  Mailer  and  Wardens  may  bring 
the  a6lion,  and  apply  the  money  to  the  ufe  of  the  company.  They 
may  fue  in  the  fame  manner  as  the  Chamberlain  of  London  {a) 
(does  for  the  Corporation  of  London :  and  they  would  probably 
declare  both  in  their  natural  and  official  capacities.  But  in  truth 
this  is  but  one  of  many  obje6);ions.  I  think  this  count  is  perfectly 
new,  and  cannot  be  fupported.     I  would  go  as  far  as  poffible  to 
prevent  loading  the  record  with  unneceflary  matter :  but  if  I  find 
myfelf  obliged'  to  pronounce  that  the  matter  omitted  is  necefiary, 
(and  as  at  prefent  advifed  it  does  appear  ib  to  me,)and  thatnor^fe- 
rence  is  made  to  the  by-law  on  which  the  forfeiture  accrues,  I  muft 
hold  the  count  bad,  imlefs  a  ieries  of  authorities  could  be  (hewn 
.to  prove  the  contrary.     It  is  not  ftated  in  this  fecond  count,  that 
the  by-law  under  which  the  forfeiture  accrued,  which  is  theground 
of  that  count,  is  the  fame  by-law  as  that  mentioned  in  the  firft 
count :  it  only  lays,  "  by  a  certain  by-law."     Now  if  we  cannot 
refer  to  the  firft  count  in  order  to  get  at  the  conftitution  of  the 
Corporation,  which  is  to  determine  where  the  power  of  making 
by-laws  refides,   and  that  the  by-law  in  queftion  was  a6lually 
made  according  to  that  conftitution,  this  demurrer  muft  prevail. 
I  never  yet  law  a  count  on  a  forfeiture  of  this  kind  which  did  not 
ftate  all  thefe  circumftances.     It  may  not  have  been  amifs  to  try 
if  one  of  thefe  general  counts  could  be  flipped  into  praftice,  but 
here  unfortunately  the  blot  has  been  hit.     In  the  cafe  of  tolls,  I 
fuppofe  the  Comt  proceeded  on  the  idea  that  they  were  known 
to  conftitute  a  right  of  a£lion,  and  calling  them  tolls  generally  was 
held  fufficient.     But  in  debt  oh  bond,  if  the  Plaintiff*  were  to  ftate 
generally  in  his  declaration,  that  tlie  Defendant  "  was  indebted 
to  him  on  a  certain  bond,"  it  would  not  be  good.     This  claim  for 
a  penalty  under  a  by-law  arifes  on  fomething  in  the  nature  of  a 
§)ecialty.    It  is  true  that  in  ajjximpjit  greater  latitude  is  allowed : 
becaufe  after  all  it  comes  to  a  queftion  upon  evidence  what  legal 
Gonfideration  there  is  either  to  fupport  or  to  raile  the  offiimjifiL    I 
muft  confefi  I  think  that  it  was  an  exti'aordinary  propofition  to 
admit,  that  thefe  general  counts  were  good  in  the  cafes  of  tolls  and 

(«)  Vid.  the  Chamherlain  of  LcnJons     cited  i  W/^235.  which  was  debt  on  a  by- 
cafcj  j  Cp.  6j.  tad  Hollingt  v  Hma^trforit     law  by  the  Chamberlain  of  BnfoL 

5  copyhold 
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copyhold  fines,  and  I  wonder  that  the  courts  ever  went  that       1797. 

Per  Curiam,  Judgment  for  the  Defendant.   ir,°T^AMAt 

Pavxi. 

Greensill  «;.  HoPLEY.  jsr»«.  xjth. 

T>  AIL  being  brought  up  to  juftify,  and  it  appearing  on  their  The  Court  will 
^  examination  that  though  they  had  no  written  indemnity,  [*ve^^ewi**^ 
yet  that  they  looked  to  the  honour  of  the  Defendant's  attorney  a  veri»al  promini 
for  being  mdemnified,  who  had  faid  that  they  Ihould  not  be  fuf-  tlm^'S^'St^ 

ferers  ;  fendant'i  attar- 

Palmer  Serjt.  who  oppofed  them,  cited  the  rule  {a)  of  Court  ^/e'tim*  to  put 

HiL  37  Geo.  3.  infrelhbiiL 

Le  Blanc  Seijt.  for  the  Defendant. 

The  Court  reRifed  the  bail,  but  faid,  that  as  this  was  prefling 
the  rule  to  its  utmoft  extent,  they  would  allow  the  DdTendant 
time  to  put  in  frefh  baiL 

(«)  HiL  37  Geo.  3.  **  It  IS  ordered  that  ants  in  this  Court,  if  fuch  perfon  or  perfons 

froBD  and  after  the  laft  day  of  this  term  no  (hall  have  been  indemnified  for  Co  doing  hf 

pofoa  or  perfons  (hall  be  permitted  to  the  attorney  or  attorneys  concerned  for 

juftify  himfelf  or  themfelves  as  good  and  fuch  Defendant  or  Defendants.** 
tttfiacBt  bail  for  any  Defendant  or  Defend- 


Robert  Almgill  and  Isabella  his  Wife,  Demand-     '^•^'  *^^ 
antsr  v.  James  Bradshaw  Pierson   the  Elder,  and 
Jam£9  Bradshaw  Pierson  the  Younger,  Tenants. 

Adair  Serjt  on  a  former  day  obtained  a  rule  to  fhewcaufe  Judgment  as  in 
why  iudffment  as  in  cafe  of  a  nonfuit  Ihould  not  be  entered  ^^^  °^  ^  nonfuic 

■^  ''.  ^     ,  may  be  entered 

Up  in  a  wnt  of  right.  up  ag»inft  tk« 

The  tenants  had  been  in  pofleffion  (ince  the  year  1 746 ;  ifliie  «*«7ia"^'nj^J^  a 
in  the  caufe  was  joined  Trinity  term  1 796 ;  notice  of  trial  was  nor  will  the 
given  at  the  Lent  aflizes  1 797,  when  the  grand  aflize  was  elefted;  ^^^^ "e*^ 
but  the  demandants  n^le£led  to  proceed  to  trial  at  the  Summer  conou^ied  him^ 

Williams  Serjt  on  this  day  Ihewed  caufe.  Though  the  14  G.l.  in  the  courfe  of 
c.  15.  only  makes  ufe  of  the  words  "  PlaintiT'  and  «  Defend-  ^•P'^*'^^* 
ant,"  yet  from  the  authorities  and  praftice  on  the  fubje6l  it 
ieems  admitted,  that  judgment  as  in  caia  of  a  noniiut  may  alio  be 

H  4  had 
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1797.       had  againft  demandants,    Newman  v,  Goodman  {a\  2  EL  1093. 

■  1 1  TO.     The  reafon  why  we  did  not  proceed  to  trial  at  the  laA 

LMoiLL      5ttii};n^  aflizes  was,  that  we  fhortly  expe6led  to  obtain  matcsrial 

P«i&soN.  evidence  from  France^  viz.  the  Baptifnial  Ilegifter  of  the  elder 
Pierfouj  whofe  legitimacy  was  to  be  dilputed.  Tliis  cafe  differs 
from  all  otliers,  for  where  iffue  is  joined  on  the  right,  any  judg- 
ment is  peremptory  [  i  ]  and  may  be  pleaded  in  bar  to  every  other 
a£iion  on  the  fame  right.  The  eftate  in  queftion  is  3000/.  a-year. 
It  was  ftatcd  by  Rooke  J.  that  an  application  had  been  made 
to  him  by  the  tenants,  for  leave  to  examine  a  witnefs  on  inter- 
rogatories, who  was  going  to  Naples  with  her  hufband  and 
child,  to  which  the  demandants  refufed  to  confent. 

Eyre  Ch.  J.  In  a  common  cafe  I  fhould  have  been  inclined 
to  think  the  excofe  fet  up  by  the  demandants  fuffident :  but  the 
sneafiire  which  they  mete  to  others  we  fhall  mete  to  them*  When 
thejr  had  the  flaff  in  their  hands  they  tried  to  put  difficulties  in 
the  way  of  the  tenant,  and  made  diem  rifk  the  lofs  of  an  im- 
portant witnefs.  It  was  the  demandants  who  made  the  attack, 
and  who  ought  therefore  to  have  been  prepared  to  fubftantiate 
their  claim  before  they  made  it  I  fhould  be  inclined  to  give 
more  indulgence  to  the  tenants  than  to  the  demandantSj  who 
come  in  this  cafe  to  diflurb  a  very  long  poffefTion,  on  grounds 
which  may  perhaps  be  good,  but  which  fhould  be  known  to  be 
good  before  the  a£tion  is  commenced.     According  to  the  de- 

I  mandants'  own  account  this  piece  of  evidence  was  a  new  difco- 

very,  and  collateral  to  the  only  ground  on  which  they  were  in- 
duced to  commence  the  a^on  f  nor  is  there  any  reaibnable  pro- 
bability for  fuppofing  that  they  will  be  able  to  proce^  at  the 
next  affizes.  I  think  the  Court  ought  to  adhere  to  the  principle  ^ 
of  a  cafe  {b)  decided  in  lafl  Eajler  term,  where  an  application 
for  putting  off  a  tri^  was  refufed,  becaufe  the  Defendant  had 
not  condu6led  himfelf  &irly  and  candidly. 

Heath  J.  I  am  of  the  fame  opinion.  Having  refufed  juflice 
to  others,  the  demandants  are  not  in  a  flate  to  claim  any  indul- 
gence from  us.  Moreover,  as  the  parifhes  in  France  are  now 
fupprefied,  and  the  regiflers  difbrdered,  it  is  not  very  likely  that 
the  demandants  will  be  able  to  obtain  the  evidence  they  want. 

RooKE  J.  L  entirely  ^ree  with  my  Lord  tliat  thofe  who  make 
the  attack  ought  to  be  very  well  prepared  to  fupport  it.    In  t^ha( 

(4)  In  that  cafe  however  the  rule  for     only  queftion  before  theCourt  was,  whedicr 
jiKi{rnieDt  as  in  cai'e  of  a  nonfuii  had  been     the  tenant  was  entitled  to  cofts. 


««de  aUUutt  without  opp«fitioi),  and  tSi9        [i]  F.  N.  B.  5  K 
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pofied  before  me,  I  think  the  demandants'behaved  very  ill*    On        t797* 
general  principles  tlierefore,  as  well  as  on  this  particular  cafe,  I 
think  they  can  claim  no  indulgence. 


Almoilc 

Rule  abiblute.      Pikrioii. 


iV«9.  z6di. 


Stmmers  ».  Wason.  fj^'ij 

A    RULE  was  obtained  on  a  former  day  calling  on  the  Plaintiff  Arrea  by  the 
^^  to  Ihew  caufe  why  the  proceedings  in  this  aftion  fliould  not  StSi^^^**' 
be  fet  afide  for  irr^ularity,  or  why  acommon  appearance  ihould  hmt  ejj*  againft 
not  be  entered  and  the  bail-bond  be  delivered  up  to  be  cancelled.  thfmSle  of* 
Shepherd  Seijt.  in  fiipport  of  the  rule,  now  relied  on  the  two  »7^,"«ihI 
following  objeftions :  ift,  The  Defendant  was  arretted  by  the  The  Sm^wM 
name  dSE.  Weflorij  and  the  Plaintiff  filed  a  declaration  de  bene  not  order  the 
effe  againft  E.  Wafcn^  fiied  by  the  name  of  JB.  Wefton^  which  he  delivered  up  to 
contended  could  not  be  done  on  bailable  procefs,  unleis  warranted  ^  cancelled  be- 
by  the  Defendant's  putting  in  bail  abovein  a  different  name  from  where  the  affi^ 
that  by  which  he  was  arretted,     ad,  The  jurat  of  the  affidavit  on  ^"'^  *<>  *">w  to 
which  the  Defendant  was  held  to  bail  omitted  to  fliate  the  place  itnot  mentioned 
where  it  was  fworn.  «>  the>f «/. 

CZe^fonSerjt.  contrd* 

Heath  and  Rooke,  J^  (abfente£yr^,  Ch.  J.)  overruled  both 
olgeAions,  and 

Difchargcd  the  rulOi 


Jefferson  t\  The  Bifhop  of  Durham  and  Others.     ,5  Eap,  599. 

f^    j^NGLANjy^  to  wit.  Be  it  remembered,  that  on  the  Morrow  The  Court  of 

^  of  the  Hdy  Trinity,  before  the  Right  Honorable  Sir  STlTpSiS^to 
James  Eyre  Knight,  an4  his  Brethren  Juttices  of  our  Lord  the  <fl"ue  an  original 
King  of  the  bench  at  Wejlmiiifler^  cometh  Thomas  J^crfon^  ]JIJ,*toMftrain*i 


in  his  own  proper  perfon,  and  giveth  the  Court  here  to  under-  hifliopfrooK  ^ 
ftand  and  be  informed,  that  whereas  the  Right  Reverend  Skute  uieMfleffioM"^ 
Lord  Bifliop  ci  Durham  now  is  and  for  the  Q)ace  of  five  }rearg  ®^^"^*V  ?. 
now  laft  paft  hath  been  Bifliop  of  Durham^  and  during  all  ofanuninto- 
that  time  hath   been   and  ftill  is  feifed  in  his  demefiie   as  ^^^C![|^ 
of  fee  in  ri^t  of  his  biflic^ric  of  Durham^   of  and   in   a  court  of  commoo 
certain  wood,  or  parcel  of  wood  ground,  called  ffalkington  l«whtft^t 
JSa/l  Woodf  in  Walkington  in  the  county  of  York^  as  belonging  {he  Court  of 
to  aiid  pared  of  the  pofleffions  of  his  bifliopric,  containing  divers,  ^^'^^ 
(to  ^rity)  19a  acres  and  one  xoodf  and  wherein  during  all 

the 
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Bilhopof 
/DuauAM. 


the  time  aforeiaid,  until  the  wafte  hereinafter  mentioned,  were 
large  quantities  of  timber  and  wood  growing,  and  in  pait  whereof 
there  are  ftiil  divers  large  quantities  of  timber  and  wood  grow- 
ing; and  that  John  Lockwood^  Gentleman,  now  holds  and  during 
all  the  time  laft  aforelaid  hath  held  llie  laid  wood  or  parcel  of 
wood  gromid  called  Walkmgton  Eq/i  WgocI^  as  leflLe  or  tenant 
thereof,  under  die  faid  Bilhop  oi Durham  :  And  whereas  by  the 
law  of  this  land,  bifhops,  or  their  leflees  or  tenants,  or  any  other 
peribn  or  pejcibns  by  their  or  any  of  their  licence  or  authority, 
ought  not  to  commit  wafte  in  the  wood  or  w  ood  grounds  belong- 
ing to  and  parcel  of  the  poiTeliions  of  the  biihoprics  of  fuck 
bifiiops  reipe6iively ;  the  faid  Thomas  Jejferjhn  farther  gives  the 
Court  here  tb  underftand  and  be  uiformed,  that  the  laid  Bifliop 
and  the  faid  John  Lochwod^  during  the  time  aforcfaid,  agreed 
between  themfelves  to  fell  the  timber  and  wood  growhig  in  the 
fidd  wood  or  parcel  of  wood  groimd,  and  to  divide  the  money 
arifing  &om  the  fale  thereof  between  them  in  certain  pro- 
portions ;  that  is  to  fay,  one-third  thereof  to  the  faid  Bilhop,  and 
the  other  two-thirds  thereof  to  the  (aid  John  Lochvood ;  and  in 
coniideration  thereof  to  permit,  fufrer,and  authorize  fuch  timber 
and  wood  to  be  cut  down,  felled,  and  taken  away  by  the  vendees 
thereof  to  their  own  ufe ;  and  the  faid  Bifhop  and  John  JLock-- 
wood  have  alfb  agreed  to  grub  up,  eradiciite,  and  deflroy  the 
timber  and  wood  growing  on  the  faid  wood  or  parcel  of  wood 
ground,  and  to  convert  the  ground  and  foil  thereof  into  arable, 
meadow,  or  pafture ;  and  the  faid  Bifhop  and  John  Lockwood^  or 
one  of  them,  in  purfuance  of  fuch  agreement,  have  or  hath  fold 
the  timber  and  wood  growing  in  the  faid  wood  or  parcel  of  wood 

ground  to Leathern  and  William  Briggs^  for  a  large  fum  of 

money,  to  wit,  the  fum  of  3000/.  to  be  therefore  paid  by  the  faid 

Leatham  and  WiUiam  Briggs  to  the  faid  Bilhop  and  the  faid 

John  Lockwood^  or  one  of  them ;  and  in  confideration  thereof 

have  permitted,  fufFered,  and  authorized  the  faid Leatham 

and  WiUiam  Briggs  to  cut  down,  fell,  and  take  away  to  their  own 
ufe,  the  faid  timber  and  wood;  and  by  virtue  of  the  faid  fale,  per- 

miffion,  and  authority, the  faid Leathamand  WiUiam  Briggs 

have  cut  down,  felled,  and  takenaway  to  their  own  ufe,  the  timber 
and  wood  growing,  in  great  part,  (to  v^t,)  138  acres  of  the  faid 
wood  or  parcel  of  wood  ground ;  and  the  faid  Bifhop  BiidJohn  Loch- 
voood^  or  on^  of  them,  have  or  hath  caufed  the  faidlaft-mentioned 
timber  and  wood  to  be  grubbed  up,  eradicated,  and  deflroyed,  in 

order 


IN   THE   TlilRTT-EIGHTH   YeAR   OF   GEORGE   IIL 

order  to  ccmvert,  and  have  in  &£l  converted  the  ground  and  foil 
of  the  (aid  lafl-mentioned  part  of  the  iaid  wood  or  wood  ground 

iDtoarabley  meadow,  or  pafture ;  and  the  faid Leatham  and 

mUiam  Briggs  have  declared,  that  they  will,  and  do  proceed  to 
cntdown,  fell,  and  take  away  to  their  own  ufe,  by  virtue  of  tho 
fiid  iale,  penniffion,  and  authority,  the  timber  and  wood  grow^ 
'w^  in  the  refidue  of  the  (aid  wood  or  parcel  of  wood  ground ; 
isd  the  iaid  Bifhop  and  the  faid  John  Locltwood  do  intend  to 
proceed  in  caufing  the  fame  timber  and  wood  in  the  jaid  refidue 
of  the  faid  wood  or  parcel  of  wodd  ground,  to  be  grubbed  up, 
cndicated,  and  deflroyed,  and  in  converting  the  ground  and 
iSL  thereof  into  arable,  meadow,  or  paflure.  Whereupon  the 
&ii  Thomas  Jefferfon  hereby  humbly  imploring  the  aid  of  this 
Comty  prayeth  a  remedy  and  the  writ  of  our  Lord  the  King  of 
prohibition^  to  prohibit  the  faid  Bifhop,  the  faid  \Tohn  Lock'- 

Moodj    and  the  faid Leatham  and  WiUiam  Briggs  from 

itoDg  any  further  wafle  in  the  faid  wood  or  parcel  of  wood 
ground,  by  cutting  down  or  felling  the  faid  timber  and  wood 
dwre  growing,  or  by  grubbing  up,  eradicating,  or  deftroying 
dietimber  and  wood  there  growing,  or  converting  the  ground 
and  fixl  thereof  into  arable,  meadow,  or  paflure.  And  it  was 
granted,  4^*" 

Hie  circumftances  under  which  the  prefent  application  was 
madc^  as  appeared  fi'om  the  affidavits  on  both  fides,  were  as 
fidlow :  The  wood  in  qubflion,  of  which  Mr.  Lockwood  had 
been  leffee  under  the  late,  and  is  now  leflee  under  the  prefent, 
Bifiiop  of  Dzir^m, had,  previous  to  the  year  1 793,been  fubjecl  to 
certain  rights  of  pafturage  in  the  owners  and  occupiers  of  houfes 
and  lands  in  Walkington.  About  that  time  an  a£i  was  pafTed  for 
ttie  indofure  of  the  wafles,  open  fields,  and  commons  in 
WidUngUm^  and  Eq/i  Wood  was  comprehended  therein.  In 
die  aflidavits  in  fupport  of  the  rule,  it  was  flated  that  at  the 
time  the  above  indofure  took  place,  afliirances  had  been 
pnen  by  Mr.  Lockwood^  that  the  wood  in  queflion  would  not 
be  cut  down ;  but  this  was  denied  by  thofe  on  the  other  fide, 
Mid  proof  adduced  of  Mr.  Lockwood^s  ever  having  exercifed 
die  rif^t  of  catting  timber  in  Eq/l  Wood.  There  was  no 
demal  of  the  i^eement  complained  of  in  the  fuggeflion,  be- 
tween the  Bifhop  and  Mr.  Lochzood  for  cutting  down  the 
wood?  but  on  the  part  of  the  Bifhop  it  was  fworn,  that  the 
wood  WM  in  a  very  decayed  flate ;  that  feventy  out  of  the 

192  Jbcrea  of  ^liiich  it  confifled  were  to  be  replauted,  which 

would 
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1 797.       would  produce  timbcrof  greater  value  than  the  whole  thenftand-^ 
*  ing ;  and  that  the  refidue  being  employed  in  hulbandry  would 

EFFERsoN     jj^  fof  the  odvautagc  of  the  fee.     It  apjieared,  moreover,  thni/ 
BMbop  of      Jeffer/im,  in  whole  name  the  application  was  made,  was,  wiA 
relpeil  to  the  wood  in  queftion,  an  uninterefted  perfon.  ' 

In  Trinify  term,  Le  Blavc  Scijt  obtained  a  rule  to  fliew  caufi^ 
why  the  prohibition  ihould  not  ifliie,  which  was  enlarged  till 
this  term ;  the  parties  undeitaking  not  to  fell  any  timber  in  tha 
mean  time.  ' 

Accordingly,  in  tnis  term,  Shepherd,  Heywood^  Wittican^ 
and  Palmer  J  Seijts.  fhewed  caufe  againfl  the  rule,  which  wai 
fupported  by  Adair,  Le  BktJic  and  Cockell,  Seijts. 

The  couhfel  who  oppoled  the  rule,  argued  in  the  following 
manner:    This  queftion  may  be  divided  into  three  headf^    ] 

1  ft,  Whether  a  prohibition  to  ftay  wafte  direfted  to  a  bifhop,  caa  - 
Iffue  out  of  any  coiut  of  common  law :  adly,  Suppofingthat  any 
court  of  common  law  may  grant  it,  wheAer  it  can  iflueout  of 
the  Court  of  Common  Pleas:  sdly,  Suppofing  the  Conrtgf 
Common  Pleas  to  have  the  power,  whether  they  will  grant  it 
under  the  circumftances  of  the  prefcnt  cafe. 

I  ft,  At  common  law  wafte  could  be  committed  by  three perfbni 
only,  tenants  in  dower,  guardians  in  chivalry,  and  tenants  bjf  ' 
the  curtefy,  Co.  Litt.  53.  &•  54*  a.  2  Infl.  299.  and  fome  have 
dpubted  as  to  the  latter  [a).  By  Stat.  Marlebridgej  52  Hienm  3. 
c,  23.  and  Stat.  Gloucejler,  6  Ed.  i.  c  5.  a  writ  of  prohibition  of 
wafte  was  given  againft  all  tenants  for  life  and  tenants  for  yeaxi* 
The  Stat.  Wcjl.  2.  13  Ed.  i.  c.  14.  took  away  the  writ  of  pro- 
hibition of  wafte  in  all  cafes,  and  fubftituted  a  writ  of  fummont. 

2  Injl.  389.  By  another  claufe  of  the&a/.  Glouc.  viz.  c.  13.  m- 
writ  of  eArepement  pendente  placito  vras  ff^ven ;  but  according  to 
Lord  Coke,  2  In/l.  328.  that  is  to  be  fued  out  of  the  Court  of  '] 
Chancery,  or  the  Court  in  which  the  plea  is  pending :  ievend 
forms  of  this  writ  may  be  feen  in  the  Begi/Ier,  76,  77.  whidi  ar^ 
not  founded  on  the  common  law,  but  are  all  conirhJormam^fiaMii 
befides  here,  no  plea  is  pending.  After  judgment  indeed^  a 
writ'ofeftrepement  lies  at  common  law,  Reg.  77.  Reg.Judic,  13. 

2  In/l.  319.  but  it  is  equally  obvious  that  fuch  a  writ  does  not 
apply  to  the  prefent  cafe.  Again  another  prohibition  (ft)  lies  by 
the 3 5 Ed.  I.  Stat.  2.  Ne  reSior prq/lemat  arbores  in  cameterio,  4^  , 

(a)  Ji^g,  71,  73.     3r§.  Air,  tit,  Wafe*         (^)  For  a  precedent  of  this  writ,  te 
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iHiidi  notwitfaftanding  what  is  fiiid  in  Liford^s  caie^  1 1 0.49.  £•» 
does  not  appear  to  be  in  affirmance  of  the  coramon  law,  but  an 
imiovadoii.  There  is  one  writ,  2  Roll.  Abr,  813.,  dire6)cd  to  the 
Imifl^  to  prevent  an  abbot  from  committing  wafte  in  the  puflef* 
ioM  of  his  priory ;  this  writ  is  te/le  rege,  therefore  out  of  Chan- 
eenr;  and  Rjcire  facias  is  added  for  the  party  tolappear  coram 
miii:  this  therefore  probably  ifTued  out  of  C/iartcery^  returuiible  in 
ht  Kin^s  Bench,  and  is  the  only  writ  at  all  rcfembling  that  now 
■0ved  for,  and  this  ifTued  at  the  fuit  of  the  King,  who  was  the 
lUnm,  and  was  dire6led  to  the  flierifF  and  not  to  tlie  party. 
IWiaps  it  was  the  writ  alluded  to  by  Lord  Coke,  2  Inft.  299., 
MA  went  to  the  fherifFt027ra;e;z^wafle,  and  which,  he  fays,  may 
be  vied  at  this  day.  The  prohibition  of  wafle  dire£icd  to  the  party 
lAidi  lay  at  common  law,  having  been  taken  awny  by  the  Stat^ 
We/L2m  die  prefent  motion  cannot  be  fupported  unlefs  upon  fbme 
fftin&ion  in  favour  of  the  Crown. 

'  lliis  is  an  af^Iication  for  a  prerc^irative  writ,  without  any  other 
SMmdadonthan  theaiigry^2iit9a  (a)ofLord  Coke,  fittingin  the  JTi/ig^s 
Beitdkf  and  afierting  the  jurifUi£iion  of  that  Court  by  throwing 
out  an  invitation  to  all  the  King's  fubje£is  to  move  tor  fuch  a  writ; 
and  yet  it  is  remarkable,  that,  in  the  courfe  of  200  years,  no 
pofim  appears  to  have  accepted  the  invitation.  For  his  own 
opininn  he  had  no  other  ground  than  a  cafe  in  parliament  which 
300  years  before  that  time,  viz.  the  Bifhop  of  Durham's 
35  Ed*  I.  (J)  Rot  Pari.  vol.  i.  p.  198.  No.  46.  That  cafe 
to  have  been  much  mifunderflood.  Anthony  Beak  wa9  then 
BUhop  of  Durham,  of  whom  Lord  Coke  fays,  4  In/l.  216.  in  the 
margin:  **  This  was  Anthony  Beak  of  that  flatc  and  greatneflc  (r) 
any  bifhop  was,  ff^i^  except."  Byarecordof33£</.i. 
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M  !■  Ki?«ff>86.  fpeaking  of  the  writ 
rf|WihaMoo  to  a  biftiop,  bo  lays,  «*  If  any 
wtm  «rill  novo  it,  1  will  grant  it  ;'*  and  in 
S  jyL  335.  and  3  BwiJ,  91.  *«  any  one 
■iy  han  tbia  writ  againft  him  (a  vicar), 
ftviK  U  tb«  writ  of  the  Kinj.*' 

^   pBTlTIONta   IM    PaRLIAMENTO. 

A-  SL  13C6.  35  Edw.  I.  Na46. 
Amt.Bek, 
VoSle  DoHrc  Seigneur  le  Roy  enten* 
At  qe  8ve  Aotoyn  Eveiq;  de  Dorem  waft 
a  ddfarnit  tut  le  Boys  apurtenaunt  a  fa 
EgBt  en  TE^elche  de  IJorem  p  doun  H 
vttit  a  HHUv^ife  farde  &  p  incttte  forages  de 

fcr  a  de  plume  a  de  arder  Carbons.  £  etre 
ce  U  eba^^  let  boodctdclXTgCft  pdiverl«i 


mifes  et  taillages  auxl  bien  des  damages 
qe  le  Priour  de  'Dor«m*  St  autre  Gents 
dine  defr^ne  vers  lui  de  vaunt  let  Jufticet 

nre  Seignr  le  Roy  pur  trefpas  donnt  ill  eft 
atteint,  come  d*autre  manere  de  taillages* 
qil  fount  (i  enpoveris  qil  n<«  pount  leur  terre 

tenir  dount  fi  ure  Stigur  le  Roy  qe  eft 
avowe  del  Efglife  avantdite  ne  y  mecte  re. 
nedie  TETglife  avantdite  fera  dUherite  U 

enpoverie  en  prejudice  nre  Seignr  le  Roj 
St  de  la  Corone  &  du  Chapiire  de  Doream. 

j?<y^«M^«.—- Itarefponlumeft.  Inhibeatur 
per  breve  de  Cancelbria  FpifcopoA  minif- 
tris  fuis  ne  faciant  vallum  de  coi^tentis  ia 
petit  tone. 

BiOk 
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Bot*  loi.  cited  by  Noy  Attorney-General,  Cro^  Car.  253.  it  vfm. 
pears  that  XheSiStiGpoi Durham  pretended  he  had  fuch  privil^^ea^ 
that  the  King^s  writ  ought  not  to  run  there,  and  bc^uie  one 
brought  the  King's  writ  there,  imprifoncd  him ;  and  for  this  cauia 
it  was  adjudged,  that  he  fhould  lofe  his  liberties  for  his  time.  And 
we  may  colle£l  from  Rot.  Pari.  vol.  i.  p.  197.  No,  39.  (a), 
p.  205.  No.  77.  {b)  which  are  both  of  the  35  Ed*  i.  that  tha 
temporalties  of  the  Bifliop,  together  with  the  regalis  libertaSf  were^ 
then  in  the  hands  of  the  King(c);  for  with  the  regalU  libertas  the^ 
temporalties  pafled,  as  the  demefnes  of  a  lord  go  with  the  maaor». 
and  the  profits  and  rents  of  burgage  lands  with  the  borough^* 
Madox  Firma  Burgij  p.  7.  25 1.  Nor  is  this  at  all  improbableji* 
fince  the  temporalties  of  the  Bifhop  of  Norwich  were  feized  a  few 
years  before  for  a  fimilar  offence,  as  appears  by  Trin.  21  Ed.  i^ 
Hot.  406.  cit.  Cro.  Car.  253.  If  it  be  true  that  the  King  was  in 
poffeffion  of  the  temporalties,  we  may  fuppofe  that  the  dd  of  par-i) 
liameot  was  called  in  to  prevent  fo  powerful  a  fubje£l  as  AnOiony 
Beak  from  committing  wafte  on  lands  belonging  to  the  Crown.; 
The  cafe  of  the  Biihop  oi  Durham^  35  Ed.  i,,  was  probablya  petjj* 
tion  of  the  commons  on  the  relation  of  the  Dean  and  Chapter,  to^ 
theEang  fitting  in  council,  that  is,  the  council  of  peers,  and  there* 


(a)  A.  D.  I.'l06.  35  Ediv.  I.  No.  39. 
Uxcr  mime  MarefcbalL 

Ad  peticoem  Beatricis  que  fuit  xuor  Willi 
dt  Mareichal  petencis  remedium  fuper  eo, 

quod  cam  Ricu*  patel'  ejus  feofaifet  &c.  et 
poilmodum  ten'  UU  devenerunt  ad  raanut 
Aotonii  Epifcopi  Dunolm*  tempore  cujus 
diftus  Willus  vir  fuus  ohiit,  poil  cujus  mor- 
tem fequebatur  id  £pm  exigeudo  jus  fuum 
qui  nichU  ti  inde  facere  voluit  p  quod  fup- 
plicat  Domino  Regi  deficut  ilh  non  habet 
aliam  fuftentaccxim  quod  remedium  et  jus 
fibi  fiat  ne  pereat  pro  defe^lu.  £t  dicit 
quod  diQa  tenements  funt  in  Werk  in  Tyn- 
dale  infra  libertntem  et  funt  in  manu  RigU 
Jknul  cum  ali'u  terris  que  i'uerunt  in  mauu 

di^i  lipi  infia  eandem  lil>ertr>tem,  &c. 
(^)  AD.  1306.  35  Ed-wA.  No.  77. 

Bailivits  Epi  Ditneltn*, 
Ad  petitionem  ejui'dem  Ballivi  petentis 
remedium  fuper  co  quod  cum  Recalls  Li- 
bertas LpHtus  capta  fit  in  manu  regis  certis 

de  caufis,  cuflos  di6li  iipTcus  impendit  ip- 
fum  r.pifcopum  quod  non  pofRt  habere 
Curiam  lium  Saron*  ficut  alii  liberi  di6H 

Epatus  habfcot,  &  eliam  idem  Cuflcs  levare 
facit  blad.  ad  valenc.     xl.    ti  de  viilanis 

didi  £|4  pro  fufteotatloiie  Coronatoium  ^ 


fub-bwllivorum  ft.egi*  ibidem,  &  nnn  difl' 
tnn^it  aliquem  liherum  i'eu  villanum  ia  d^d 

h\^\M  pro  hujufmodi  fuftentacoe  aili  ria* 

tummodo  vlllanosdidi  Epi.  Etprzterea  idem, 

cuflos  cepit  in  manum  Dm  Regit  Burgum 
Dunelm ',  Derlington,  Aukclond,  Moketon, 
&  ,Gati(heved,  &  mercat*  et  Colnet*  in  di^ 

Epaiu  U  tenet  Curias  ibideni  &  capit  pro- 
ficua  k  jam  duo  Brevia  d«  re^o  pendent  in 
Curia  ipHus  Epifcopi  £r  Ballivi  fui  nooT 
pofTunt  ingrcdi  cur'  nredictam  ad  faciend* 
pnrtih.  sjudiciam:  Item  dictuscuttosftifivic 
in  manum  Regis  mancrium  de  Sadberg  cum 
wapentach*  eidem  manerio  pcrtiuen*  quo^ 
quidem  manerium  eft  de  novo  perquifit*  il» 
antecefToriSus  Domini  Regis,  &  ett  extra* 
reum  rejr^li  libertiti  di^i  EpaTus,  he. 

KtJponfio.^Xu  refponfum  eft,  Mittttur 
fub  jtede  figiUi  CanceiUr*  ifta  petitio  Ro* 
gcro  le  Branbanton  k  fociis  fuis,  &c.  eoram 
quibus  judicium  redditum  fuit  de  regali 
libertaie  capienda  in  manum  Regis,  &  ipfi 
fuper  hoc  ordinent  remedium  competenl^ 
quoad  omnes  iltos  articulos. 

{c)  In  tile  account  of  this  tran6i£!ion  m 
Holi»gfied*s  Chronicles ^  vol.  3.  p.  3 1 5.  it  lA 
faid  that  the  King  levied  talliages  on  the 
tenants  of  the  fee  of  DuTbauf% 

fore 
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fiire  faaring  had  the  concurrence  of  the  tliree  eftatee,  may  be  con-        1 797. 
fidered  as  an  a6l  of  parliament  (a).    The  order  made  was  not  de- 
danitoiy  of  the  cominon  law,  for  the  petition  not  only  recites 
mfte  committed,  but  tallioges  levied  on  tlie  bondfmen  of  the       BiOtop  of 
diurch  to  pay  the  damages  which  the  Prior  of  Durham  had     ^*'*"^^**- 
noovered  (i)  in  an  a6iion  againft  the  Biihop ;  and  the  writ  in  that 
ale  ifliied  out  of  Chanceii^^  not  as  a  court  of  juftice,  but  as  the 
ifpofitory  of  the  great  feal,  which  was  neceifarily  annexed  to 
Ae  writ ;  and  Lord  Coke  muft  have  been  miftsJcei^  when  he 
Aid,  in  Liford^^  cafe,  1 1  Co.  49  a.  "  that  the  parliament  did  re- 
fer him  to  the  ordinary  remedy  of  the  common  law  by  writ  of 
prohibition  in  fuch  cafe,"  fince  by  the  SiaU  of  Weft.  2.  13  Ed.  i. 
diat  writ  (if  ever  it  lay  agsiinft  a  biiliop)  was  taken  away. 

The  accounts  of  the  Biihop  of  DurhaitC^  cafe  given  by  Lord 
Gotr,  when  fitting  in  the  Court  oiKin^s  Bench^  are  varioufly  re- 
ported in  the  books.  In  Stockman  v.  Whither^  Mich.  1 2  Jac.  i  Boll. 
16.  he  is  made  to  ailcrt  ^^  that  the  Parliament  faid  that  a  prohibi- 
tkio  ought  to  be  granted  out  of  the  Kin^s  Bench^  and  that  it  was 
grmted  accordingly."  And  in  a  note  in  2  Bulfl.  279.  of  the  fame 
year  and  term  that  **  on  motion  madc^  the  prohibition  was  granted 
fay  the  Judges  of  the  King's  Bench."  But  in  tlie  cafe  of  Knowle 
inHmvey^  I  RoU.  335.  he  fays,  "that  it  was  granted  in  Parlia- 
"  In  Stamper.  Clinton^  alias  Liford^  i  Roll.  100.  he  is 
reported  to  have  faid,  "  that  it  was  granted  in  the  King's 
Bmck  J**  whereas  in  his  own  report  of  Li/brd's  cafe,  he  cites 
die  Roll  in  Parliament,  **  inhibeaiur  per  breve  de  canceUaria.** 
Id  three  books  therefore  he  is  reported  to  have  affirmed  that 
Ae  writ  in  the  Bifhop  of  Durham*s  cafe  went  from  the  Kin^s 
Bemeh  ;  and  probably  he  did  fo ;  but  had  reafon  to  alter  his 
cpinion  when  he  came  to  make  out  and  publifh  his  own  report 
^liford!%  cafe.  If  however  we  are  to  confidcr  the  writ  in 
Aat  cafe  as  a  common  law  writ,  perhaps  thefe  difcordant  ac- 
CDonts  may  be  reconciled  in  this  .manner.  Formerly  the  courts 
tf  common  law  could  not  grant  any  prohibition  in  any  cafe,  un- 
left  the  party  were  in  contempt  of  an  original  writ  dire6Jcd  to 
Idm  out  of  Chancery ;  which  was  not  returnable  either  in  the 
En^s  Bench  or  Common  Pleas^  but  was  dircfted  to  the  Court 
or  party  prohibited :  if  notwithflanding  fuch  writ  with  alias  and 
jheries,  the  Court  or  party  perfifled  in  doing  that  which  was  pro- 
hibitcd;  an  MaifAvaieTitJur  prohibition  ifTued  returnable  either  in 

{a)  Vld.  I  Bl  Com,  l8t.  ^InJI,  1$. 

\b)  4  Uji,  ai6.  X  Rot,  Par.p*  169.  No.  87. 

the 
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the  Kin^s  Bench  or  Common  Pleas.  Langdal^s  cafe^  tiCo,  58. 
38  //I  (^.  14.  abridged  Bro.  Prohibition^  pL  6.     This  was  pro- 
bably the  original  j)ra£iiGe  in  all  prohibitions*    Afterwards  thefe 
Courts  on  a  fi Aion  ifliied  an  original  writ  in  prohibition  to  con- 
fine Eccleiiaftical  Courts  within  their  jurifcii6lion ;  if  the  Judges 
of  thofe  Courts  proceeded  contrary  to  the  common  law,  the 
Courts  of  Kin^s  Bench  or  Common  Picas  allowed  a  fuggeftion  to 
be  filed  that  they  had  proceeded  ib  and  fb,  andfuppofbd  them  in 
eontempt,  as  if  a  writ  had  a£lually  iffued  out  of  Chanceiy  .•  and 
this  may  ferve  to  explain  the  words  in  Fitz.  Abr.  Attachment Jw 
Prohibition^  pi.  15.2  In/l.  300.  and  4  In/l.  99.  «<  That  the  com- 
mon law,  which  in  thofe  cafes  is  a  prohibition  of  itfel^  ftands  in- 
ftead  of  an  originaL"   This  fiAion  did  not  eafily  gain  ground  in 
the  Common  Pleas.    Broke^  who  was  himfelf  Cliief  Juftice  of  the 
Common  Pleasj  doubts  it  (a).     In  Mich.  6  Jac.  Langdal^s  cafe, 
12  Cb.  58.  it  Was  debated  in  the  Common  PleaSy  whether  that 
Coiurt  could  ifTue  a  prohibition  to  the  Court  of  High  Com^ 
miliioncrs,  when  no  plea  was  there  pending,  and  it  was  refolded 
by  Coke^  Chief  Juftice,  and  the  other  Judges  of  that  Court,  that  it 
might  And  in  the  next  year  I.ord  Chancellor  Egerton  called 
togetlier  the  Judges  of  the  King's  Bench  and  Exchequer^  of  whom 
he  demanded  whetlier  the  Court  of  Common  Pleas  had  authori^ 
to  grant  any  prohibition  without  writ  of  attachment  or  plea  d&» 
pending ;  and  the  above  refolution  was  unanimoufly  affirmed* 
4 In/l.  99,  100.  (6).     And  this  feems  to  be  now  fettled;  for  in 
BufheW%  cafe,  Vaughan  157.  Lord  Faughan^  {peaking  of  the 
Common  Pleas,  faid  "  all  prohibitions  for  incroaching  jurifiliQ- 
tion  iflue  as  well  out  of  the  Common  Pleas  as  King's  Bem^ 
This  view  of  the  fubje£i  feems  to  reconcile  Lord  Coke'&  difierent 
diSia  refpe6iing  the  Bifliop   of  Durham'^  cafe.     For  as  the 
fi6iion  did  not  extend  to  prohibition  of  wafte,  an  order  was  pro* 
bably  made  in  Parliament,  that  a  writ  (hould  ifiue  out  of  Chan-* 
eery,  dire6led  to  the  Bifliop  and  his  minifters,  and  this  w^  the 
ordinary  remedy  out  of  Ch^cery;  if  the  Bifl^qp  pcrfifted, 
^otlier  writ  was  iflued  returnable  in  the  King's  Bench,  and 
then,  if  he  continued  to  wafte,  he  was  in  contempt,  in  which 
cafe  the  ordinary  remedy  was  by  a  writ  out  of  the  Kin^s  Bench^ 
But  on  no  ground  can  the  Bifhop  of  Durham' %  cafe  be  confiderecl 
as  an  authority  for  graj|iting  m  original  writ  in  1^  Court  of  ^m«i 
lpo|ilfiw« 


(«>  See  JTrw.  Ahr,  Pr^ihiUon^fl^  1 7^ 

\k)  s««  m  12  Q9%  109* 


Tll9 


IN  THfi   ThIRTY-UIGHTH   YeaR   OF   GEOROE   III. 

The  firft  cafe  in  which  the  power  of  the  King's  Bench  to  iffue 
in  original  writ  in  prohibition  of  wafte  was  aflertcd,  was  Stocks 
man  v,  WitheVj  i  RolL  86. ;  alfo  alluded  to  in  the  anonymous 
iiot^  2  Buyi.  279.  which  varies  from  Roile  by  faying,  "  We 
wiD  grant  it  by  tlie  ftat.   35  Ed.  i."     As  that  however  was 
imnded  on  the  idea  that  the  writ  in  the  BiUiop  o( Durham'^  cafe 
iflhed  oat  of  the  Kin^s  Bcnch^  contrary  to  tlie  authority  of  the 
Fvliainent  Roll,  it  muft  fell  to  the  ground.     Befides  it  is  con- 
tradi6led  by  a  report  of  the  ferife  cafe  under  the  name  of  the 
Bifliop  of  Sall/bitn/s  cafe,  Godb,  239.,  where  it  was  holden  that 
dioogh  wafte  by  a  Biihop  may  be  puniihed  in  the  Eccledailical 
Court,  that  a  proliibition  will  tiot  he ;  and  the  reporter  cites 
2  H.  4.  3.  where   Thiming  Ch.  J.  and  Tifwit  J.  maintain  the 
tuA  doArine.   FicL  alfo  Bro.  Abr.  Dept^jition^  pL  i .     The  next 
a&  in  order  is  fCnaide  v.  Harvey^   i  EM.  335.  3  Bul/lr.  158. 
where  a  prohibition  was  granted  to  a  vicar  by  tlie  common  law 
fcr  catting  down  trees ;  but  from  Bul/lrode  it  appears  that  tlie 
trees  were  growing  in  the  church-yaixl  which  would  bring  it 
within  the  35  Ed.  \.  "  ne  reSior  prq/lanat  arboies,  &c." ;  more^ 
OTcr  the 'writ  was  moved  for  by  the  churchwardens  ^^nding  a  fuit 
between  them  and  the  Defendant,  and  might  therefore  have  if- 
find  under  the  Statute  of  Glnuce/ler.    Sacker^s  cafo,  3  Bul^.  91. 
Moor  917.  cited  i  Roll.  335.  which  comes  next,  was  a  prohibi- 
tion againft  a  vicar  continuing  in  poflef&on  of  the  vicarage  by 
eonfent  of  the  parties  after  judgment  againft  him,  and  was  there- 
bremiher  pendente pladto^or  founded  on  the  writ  in  the  Regiller, 
p•^^^     Co/lard^%  eaic,  2  Roll.  1 1 1.  was  only  a  prohibition  to  a 
near  under  35  Ed.  i.  and  Dtmry  v.  Ketit^  Hob.  36.  to  an  in- 
combent  for  wafte  while  a  qtiare  impedit  was  penduig.    There  is 
a  cafe  of  the  Lord  of  Rutland^   i  Lev.  107.  i  Keb.  557.  i  SiSU 
152.  which  according  to  the  two  laft  reporters  was  an  applica* 
tion  for  a  prohibition  to  a  re6^or,  for  opening  mines  in  the 
glebe ;  according  to  Lcvinz  for  opening  mines  and  cutting  down 
trees ;  but  firom  the  record  of  the  cafe.  Liber  Placitandi  246. 
the  firft  account  appears  to  be  correft ;  tlie  Court  faid,  "  that 
if  it  were  grantable,  no  mines  could  ever  be  opened  in  the 
glebe ;"  but  added  "  that  for  cutting  down  trees  to  the  deftruc- 
ticm  rf  the  church,  they  would  grant  it ;"  probably  under  the 
35  Ed.  I.     All  the  cafes  in  the  IwcAs  have  now  therefore  been 
diipofed  oi^  except  a  cafe  of  Acland  v.  At^iDeU^  2  B^U.  Abr.  813. 
where  a  prdubitioo  was  granted  to  a  patixMi  againft  a  prebendary 
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^197*       for  cutting  down  trees,  by  Lord  Keeper  Coventry ;  that  indeed 
is  a  very  loofe  note,  and  though  we  cannot  fay  on  what  grounds 
it  was  allowed  in  a  Court  of  Equity,  yet  we  contend  that  there 
^^Ja^      is  no  authority  for  an  original  writ  of  prohibition  out  of  a  Court 
of  common  law. 

Admitting  however  that  a  prohibition  may  be  granted  againft 
a  paribn,  there  is  nottiing  to  fhew  that  it  can  againft  a  bUhop. 
With  relpeft  to  aparfon  the  fee  of  the  glebe  is  in  abeyance ;  but 
the  fee  of  the  biflioprick  is  in  the  bifhop ;  the  latter  may  join  the 
mile  in  a  writ  of  right.  Co.Litt.  300.  b.  but  the  former  cannot 
for  the  weaknefs  of  his*  title.  F.  N,  B.  5.  llie  feifin  of  a  bifhop 
may  be  compared  to  that  of  a  corporation  aggregate,  and  a  pro- 
hibition might  as  well  go  againft  the'  one,  as  againft  the  other  • 
indeed  2  //.4.  3.  fhews  that  a  bifhop  is  not  punifhable  for  wafte 
at  conmion  law :  and  in  the  Lord  of  Rutlancfs  cafe,  i  Keb,  557. 
where  a  doubt  was  raifed,  whether  a  pai-fbn  could  open  mines, 
the  Court  faid,  "  he  may  well  enough  do  it  as  evefqueJ*  Be- 
fore the  1 3  Eliz.  a  biftiop  was  fo  far  feifed  in  fee  that  he  might 
alienate,  and  even  after  that  time,  till  i  Jac.  i.  he  might  alienate 
to  the  crown. 

adly,  At  the  divifion  of  the  Aula  Begis  the  power  of  the  Court  * 
of  Common  Pleas  was  chalked  out  witli  precilion.  Its  jurifdifiion 
ariica  in  confequence  of  original  writs  out  of  Chunceryy  re- 
turnable here.  This  appears  from  the  words  oi  Braiion  105.  b. 
fine  "warranto  jttrifdiSiionem  non  habet  ncc  coeiricnem^  ^c.  and 
egain JBra^.  io8,  a.jn/liciarn  hqm'lus  omnes  de  quibiis  habentisoT' 
rantum  termtnantes^  c^fr.  and  from  4  InjL  99.  ITiere  are  indeed 
Ibme  exceptions  to  tliis  rule.  This  court  may  ifTue  original 
•Writs,  where  their  own  officers  are  concerned,  or  where  their  own 
jtnifdiftion  is  to  be  protected  from  the  infringements  of  In- 
ferior or  Ecclefiaftical  Courts.  4  Inji,  99.  Latigdale^s  cafe, 
12  Co.  58.  The  latter  right  wa«  Ibrmerly  necefTary  to  its 
cxiftence ;  for  the  Chancellor  and  his  clerks,  who  in  old  times 
were  all  clergymen,  would  not  have  fb  framed  their  writs  as 
to  oiift  the  Spiritual  Courts  of  jurilUi6lion.  If  the  Court 
Ihould  grant  the  writ  now  applied  for,  they  muft  do  the  fame 
with  refpeft  to  the  writs  de  telonio  and  ne  injti/le  vexes,  of 
which  they  never  take  cognizance,  unlefs  authorifed  by  writs 
out  of  Chancery.  This  is  a  prerogative  ^vrit :  there  is  no  diC 
tin6lion  in  principle  between  a  rruindamus  and  a  prohibition,  the 
one  commands  the  party  to  do  fbmetbing,  the  other  reftrains  him 
&9m  doing  fomething.    Nay,  there  is  a  difference  between  the 
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method  of  granting  prohibition  in  the  A7;«g^'5  Bench  and  the        I797» 

Common  Pleas :  here  a  luggeftion  miift  be  entered  on  record,  for      

it  is  the  fuit  of  the  party;  tliere  it  is  a  comniiflion  prohibitory     J'''*^*'°* 

ifibing  at  the  fuit  of  tlie  King  on  a  mere  furmife.    Latch.  1 14«      Blrtiop  of 

The  words  of  Lord  Coke^  when  fitting  in  tlie  Kifig's  Benchy 

"  we  will  viSjJbr  the  King  grant  a  prohibition,"  2  Bulft.  279. 

and  **  it  is  the  Kin^s  writ,"  i  Roil.  335.  can  have  no  application 

to  the  Court  of  Common  Pleas :  for  its  being  the  King^s  writ  is 

the  very  reaibn  why  it  ihould  not  ifliie  from  this  Court,  which 

wily  holds  pleas  between  party  and  party.     But  the  Court  of 

Kin^s  Bench  has  the  power  of  iffuing  certain  writs,  fiich  as  man^^ 

damus  and  (fteo  waPTaitto,  which  are  peculiar  to  that  Court  where 

the  King  himielf  is  fuppofbil  to  fit,  and  with  which  no  other 

Courts,  not  even  the  Court  of  Chancery^  can  interfere.     Befides 

there  is  lefs  objeftion  to  this  writ  lying  in  tlie  King's  Bench, 

where  the  crown  has  its  oflicer  called  the  King's  coroner,  who 

ifts  as  its  attorney.  • 

3dly,  This  is  an  application  to  the  difcretion  of  the  Court. 
"  I  Ld.  Baym.  587.  If  the  writ  were  dcmandable  ex  debitoju/ii" 
tiity  the  party  need  have  done  nothing  more  than  file  an  affi- 
davit of  the  truth  of  the  fuggeflion ;  but  here  the  Court  has 
granted  a  nile  to  fhew  caufc.  It  is  to  be  obferved,  that  in  all 
the  cafes  where  prohibitions  have  been  granted  againft  church- 
men,, it  has  been  at  tlie  fuit  of  their  patrons.  From  the  record, 
Uber  Placitandi  246.  the  application  in  the  Lord  of  Rutland^ % 
cafe  appears  to  have  been  made  by  the  patron,  though  the  re- 
ports do  not  flate  it  fb.  In  Strachy  V.  Francis^  2  Atk.  217.  an 
irgonAion  was  granted  againfl  a  reftor  on  behalf  of  the  paironf 
to  flay  wafle  in  a  church-yard ;  but  there  the  Lord  Chancellor, 
according  to  a  manufcript  [a)  note  and  another  report  of  the 
fiune  cafe  in  Barnadi/ion*s  Reports  in  Chanc.  399.,  by  the  name 
dl  Bradley  v.  Stratchy,  doubted  at  firfl  whether  even  a  patron 
could  have  it,  or  whether  it  mufl  not  be  obtained  at  the  fuit  of 

tm)  TboM  :xras  a  note  ui  the  margin  of  **  name  of  the  Attorney  General,  imagin« 

X  Rq.  Ca.  Ahr,  399.  formerly  belonging  to  '*  ing  th<!  patron  was  only  a  truflee  for  the 

Mr.  Bfwm  of  the  Chancery  bar,  and  was  **  church,  and  intereded  onJy  as  to  the 

aiftUovt;  '^  MMT€b  17th,  X740,  at  the  **  prefent^tion,  and  denied  the  injundtioii, 

**  ieai  SirMcbty  v.  ■, Motion  by  Mr.  **  out  the  next  day  he  changed  bis  opinion. 

*  Attorney  General  for  injuniUon  by  the  •»  snd  granted  it,  faying  it  was  a  proper 

*  Plaintiff  who  was  patron  of  the  chinrch,  *<  bill,  in  imitation  of  the  prohibition  a£ 

*  (and  ^.  if  ordinary  was  not  coo  plaintiff?)  **  wnfte,  which  the  patron  might  have  at 

*  to  flay  wafle  on  lands  bought  out  of  the  "  common  law ;  and  he  cited  RoU*t  Air. 
for  the  augmentation   of  poor  *'  tir.  IVaJfe^  and  jR,  Lifw^t  cafe,   C: 


*  firings.  Lord  HarinaUke  at  firft  doubted     •^  Rep* 

*  if  fMb  a  bill  was  proper,  unlds  in  the 
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'  797-        the  crown.     So  the  injun6iion  in  Knight  v.  MqfeUy,  AmbL  i  ^6, 
JxYFERioN     ^^  allowed  on  a  bill  by  the  ptUron ;  and  it  was  there  faid  by  the 
V,  Lord  Chancellor,  "  that  an  injiin6lion  has  been  granted  againfl 

dIuh^am.  *  ^^^^P  *^  *^  inftance  of  the  Attorney  General^'  though  indeed 
on  a  fearch  in  the  Court  of  Chancery^  no  injun6lion  to  a  bifliop 
is  to  be  found  on  its  records.  Here  the  application  is  on  the 
part  of  an  uninteref^ed  ftranger ;  which  if  the  Court  were  to 
allow,  a  writ  might  be  obtained,  to  prevent  that  being  done, 
which  thofe  who  have  the  patronage  mi^t  confider  as  tending 
to  the  melioration  of  the  fee,  on  die  ground  of  its  being  wafte 
within  the  ftridl  terms  of  the  common  law.  The  only  line  for 
the  Court  to  purfiie,  is  to  examine  whether  the  a6l  of  the  biihop 
has  been  for  the  benefit  of  the  church  or  not.  Now  it  appears 
by  the  affidavits  on  the  part  of  the  biihop,  that  in  this  very  in- 
ftance the  moft  eiFe£lual  means  are  taken  by  him  for  the  im- 
provement of  the  revenues  of  the  fee.  If  the  trees  belonging  to 
the  church  could  never  be  cut  down,  the  confequence  would  be, 
that  after  a  certain  period  they  mult  decay,  and  the  fee  would 
be  rather  impoveriflied  than  improved.  Tliat  bifhops  may  cut 
them,  may  be  collected  from  the  right  which  they  formerly  pof- 
feffed  of  granting  leafes  without  impeachment  of^wafte ;  which 
right  was  recognifed  in  the  Bifhop  of  London  v.  fVeb^  i  P, 
Wrns.  527.  and  the  Bifhop  of  JVinche/ier'^  cafe,  cited  Freem,  55.: 
in  the  firft  of  thofe  cafes  an  injun6lion  was  obtained  againft  the 
tenant  for  carrying  away  the  foil  for  bricks,  and  in  the  fecond 
for  cutting  down  all  the  trees  at  the  end  of  his  term ;  but  both 
at  the  defire  of  the  bifhops  for  an  abufe  of  a  privilege  which  their 
predeccflbrs  had  a  right  to  grant. 

T7te  Counfel  injuppoi-t  of' the  fide.  The  queftions  of  law  are 
&ree:  ift,  Whether  in  the  cafe  of  a  bifliop  felling  and  grub- 
bing up  the  woods  of  his  fee,  a  prohibition  will  lie  at  all  ?  2dly, 
Whether  it  will  lie  in  the  Court  of  Commoji  Pleas  P  ,^([\y^ 
Whether  it  will  lie  in  the  Court  of  Common  Pleas  without  plea 
depending?  The  ftat.  Wejf,  2.  r.  14.  was  only  intended  to  coi- 
reA  an  error  which  had  obtained,  that  damages  could  not  be 
recovered  for  wafte  done  before  prohibition  iffued,  and  for  that 
purpofe  a  writ  of  fummons  was  given :  but  that  it  was  not  in- 
tended to  take  away  the  original  writ  of  prohibition  is  clear 
from  the  preamble,  and  from  Lord  Cok^%  comment  on  the  ftat, 
GUmceJUry  2  Inff.  299.  where  he  fays,  **  this  remedy  may  be 
[  1 17  ]      ufed  at  this  day»'^    It  is  alfb  to  be  confidered  whether  bifliops  • 

and 
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and  other  ecdeiiaftical  perfbns  who  hold  efti^es  for  life  do  not 
oome  within  the  Ipirit  of  flat.  Marlebridge,  c.  23.  and  ftat.  Glome. 
r*  5.;  for  although  bifhops  are  held  to  be  fomething  more  than 
mere  tenants  for  life,  yet  that  is  only  to  enable  them  to  fue,  not 
to  aliene  their  eftates.  Bcfides,  they  fall  \nthin  two  of  the  de- 
icriptions  of  peribns  who  were  liable  at  common  law :  the  church 
lands  being  oonftantly  denominated  the  dowry  of  the  church, 
and  church-men  being  affimilated  to  tenants  in  dower,  and  alio 
being  looked  upon  as  the  guardians  of  the  church,  which  ao- 
oordiiig  to  the  maxim  of  the  law  is  always  irifra  (etatem^  they 
moft  be  equally  liable  to  a  writ  of  prohibition  with  tenants  in 
dower  and  guardians  in  chivalry.  It  has  been  contended  that  a 
bilhop  is  io  far  feifed  in  fee  of  his  temporalities,  that  before  the 
leftraining  ftatutes  he  had  the  complete  diipofal  of  them,  except 
as  to  abiblute  alienation :  and  two  cafes  were  cited  in  fupport 
of  this  doArine,  i  P.  Wms.  557.  and  Freeni.  55*  but  both  thofe 
cafes  ieem.  to  r^te  the  propofition,  for  in  both  of  them  the 
Court  enjoined  the  leflees  from  doing  what  they  certainly  might . 
have  done  under  a  leafe  from  any  other  tenant  ,in  fee.  The  a6l 
of  the  Court  in  thofe  cafes  can  be  fupported  on  no  other  ground 
than  this,  that  if  the  lefTee,  under  colour  of  an  authority  from 
the  biibop,  was  attempting  the  difherifon  of  the  fucceflbrs  of  the 
fee,  he  was  exceeding  that  power  which  the  bifh<^  was  entitled 
to  confer,  and  doing  what  the  bifhop  himfelf  could  not  have 
done. 

It  has  been  argued  that  the  cafes  of  prohibitions  to  flay  wafle 
oommitted  by  re^rs  in  their  church-yards,  were  grounded  on 
the  35  Ed*  I.  and  that  that  flatute  was  not  in  affirmance  of  tlio 
ccnnmon  law :  but  the  church-yard  is  a  part  of  the  glebe,  and 
the  reAor  was  as  much  reflrained  from  committing  wafle  there, 
as  <m  any  other  part  of  the  glebe :  befides,  Lord  Coke  exprefsly 
fays,  in  Liford!%  cafe,  that  the  treatife,  intituled  '^  ^Ne  re6iare% 
frofiemant^  4^.  is  in  affirmance  of  the  common  law. 

The  application  of  the  Bifhop  of  Durham^  cafe  to  this  has 
been  denied.  It  has  been  contended,  that  having  received  the 
aflent  of  the  three  branches  of  the  Legiflature,  it  ought  to  be 
confidered  as  a  flatute;  but  its  never  having  been  treated  as  fuch 
in  the  courts  of  law  affords  a  fufficient  anfwer  to  that  obferva* 
Iknu  We  mufl  alfb  recolle6l  that  the  two  Houfes  of  Parliam^it 
9l  that  time  entertained  a  ^edes  of  original  (a)  jurifdiflion, 
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1797.        which  has  been  many  years  difufed.     The  Rolls  of  Parliament 

-  fhew  that  the  Houfe  of  Commons,  as  the  great  inqueft  of  the 

^  nation,  not  only  prefented  offences,  but  preferred  the  com- 

Bifliop  of  plaints  of  mdividuals,  which  were  decided  upon  by  the  Crown, 
\  affifted  ibmetimes  by  the  councils,  and  fbmetimes  by  the  courts 
of  law.  Perhaps  the  Bifliop  of  Dw/iam's  cafe  was  decided  in 
the  latter  way.  It  feems  to  have  been  a  prefentment  by  the 
Commons  to  the  Crown,  and  by  the  Crown  referred  to  the 
Courts  of  law.  The  matter  of  complaint  was  cognizable  by 
them :  and  the  remedy  pointed  out  and  given,  was  a  prohibition 
ifluing  fo'mewhere,  and  applicable  to  the  cafe  of  a  bifliop  cut- 
ting down  the  timber  on  his  diocele.  Lord  Coke\  words  in 
Stockman  v.  Whither  do  not  contradi6l  the  Roll  in  Parliament. 
The  parties  were  referred  to  the  ordinaiy  procefs  of  the  Courts 
of  Wejlmin/ler  Holly  and  poflibly,  inftcad  of  applying  to  Chnn- 
cery^  they  applied  to  the  Kin^s  Bench^  and  fo  the  prohibition 
went  from  thence:  or  the  contradi6lion  may  be  explained  in  the 
manner  fuggefted  by  the  counfel  on  the  other  fide.  Anciently 
all  proliibitions  may  have  originated  in  writs  out  of  Chanceiy ; 
and  this  is  much  confirmed  by  the  forms  of  pleading  at  this  day: 
for  the  declaration  fuppofes  fuch  a  writ  to  have  ifTued,  and 
charges  the  party  with  having  difobeyed  it,  and  he  is  proceeded 
againit  as  if  he  had.  It  is  well  known,  that  in  common  caies  in 
this  Court,  no  original  is  fued  out  till  the  record  is  made  up : 
in  this  manner  the  original  ^Tit  in  prohibition  may  have  been 
intirely  difufed:  but  if  the  ancient  pra6licehad  not  been  de- 
parted from  fo  early  as  the  35  E(L  i.  the  writ  would  firfl  have 
ifTued  from  Chancefy^  and  the  procefs  upon  that  writ  might 
have  been  made  returnable  in  a  court  of  common  law,  38  //.  6. 
14.,  and  then,  if  that  Court  gave  judgment  upon  appearance  of 
the  party,  it  would  ifTue  the  ultimate  procefs,  which  would  be 
the  efie6lual  writ  of  prohibition.  An  attempt  has  been  made 
to  fhew  that  the  Bifhop  of  Durham  was  not  in  pofTeflion  of  his 
temporalties  at  the  time  when  the  above  cafe  was  decided ;  but 
that  he  was  confidered  as  a  flranger  trefpaf&ng  on  the  lands  of 
the  Crown :  this  however  could  not  be  the  cafe,  for  he  appears  to 
have  been  levying  talliages  at  that  very  time  on  the  bondimen 
of  the  church. 

But  the  power  of  the  courts  of  common  law  to  grant  this 
writ  does  not  refl  on  the  Bifhop  of  DurhanC^  cafe  alone.     For 

C  1 19  ]      in  Stockman  v.  Whither^  i  JRoU.  86.  Lord  CokCy  after  adverting 

to 
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to  that  cafe,  fays,  "  and  this  feems  to  be  good  law;"  and  in        1 797. 

2  Bui  ft.  279.  it  is  faid,  that  the  whole  Court  agreed  with  him.      

The  lame  is  again  recogiiiled  in  Stampev.  Liford^  Roll.  100.       «''^*»o* 
«id  UJard*^  cafe,  1 1  Cb.  49,,  where  it  is  called  the  ordinary  re-       BiOiop  of 
medy  of  the  common  law.    That  a  prohibition  may  ifliie  againft        u^mam. 
aparibn  is  clear  from  Knonsile  v.  Harvey^   i  Roll,  335.  3  Bulft.  , 

158.  and  though  that  cafe  is  open  to  the  obfervation  that  there 
was  a  plea  pending,  yet  it  is  exprefely  faid  to  have  been  granted 
by  the  common  law  on  fuggeftion.     Sacker^s  cafe  was  not  ple^ 
pending,  for  the  fuit  was  at  an  ciul,  and  Lord  Coke  there  faid, 
"  TOfu  may  ]^ave  a  prohibition,  not  only  for  the  patron,  but  alfo 
Sot  any;  for  the  fecond  incumbent:  for  this  is  the  King's  writ,  and 
any  one  may  have  a  prohibition  for  the  King."     Whether  Cof' 
tarits  cafe  was  under  35  EcL  1.  ne  reSlor^  &c.  or  not,  is  immate- 
rial, fince  that  ftatute  was  in  affirmance  of  the  common  law,  and 
clearly  a  prohibition  of  wafte  was  there  granted  againft  a  vicar 
on  motion  in  the  iKing^s  Bench.     Thefe  cafes  are  almoft  all 
^dnidged  in  2  RoU.  Abr.  813.  and  to  them  is  added  Adand  v.  At- 
^sdl,  to  which  no  anfwer  has  been  given.     In  the  Lord  of  Rut-' 
land's  cafe,  i  Keb.  557.,  which,  according  to  the  record  in  the 
Uber  Placitandi  246.  is  the  moft  accurate  report,  the  Court  faid 
they  would  grant  a  prohibition  againft  a  parfon  for  wafte  in  cut- 
ting trees;  and  in  Ubn^  Placitandi  240.  there  is  a  record  of  a 
fu^eftion  for  ilich  a  prohibition  in  tbo  Kiiig^s  Bench^  which 
farves  to  (hew  that  cutting  down  trees  was  then  the  liibjc£l  of 
prohibition  on  fuggeftion  in  a  court  of  common  law.    This  doc- 
trine therefore  does  not  depend  on  the  hafty  di6ia  of  Lord  Coke 
m  court,  but  was  deliberately  adopted  by  him  in  his  clofet,  and 
introduced  into  his  reports ;  nor  does  it  reft  on  the  authority  of 
one  Judge  or  one  reporter,  but  is  confii'med  by  the  repeated  de- 
terminations of  the  whole  Court,  reported  in  different  books.   It 
ieems  alio  to  have  been  ian6lioned  by  the  fubfequent  opinions  of 
Lord  Hardimcke^   2  Atk.  217.  Bai^mrdijl.  399.  and  Amb.  176. 
who  granted  injnnftions  againft  churchmen  to  ftay  wafte  on 
Imalogy  to  the  prohibition  at  common  law. 

2dly,  A  diftin6lion  has  been  attempted  between  prohibitions 
to  reftrain  wafte,  and  to  reftrain  an  excefs  of  juri(Hi6lion,  but 
has  been  fupported  by  no  authorities;  and  reafbn  operates 
i^ainft  it.  It  has  been  urged,  that  unlefs  this  Court  were  to 
iffiie  prohibitions  to  inferior  Courts,  its  own  jurifdiftion  would 
lie  infringed.     But  it  may  be  anfwered)  diat  Ilich  prohibitions 
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ifliie  on  matters  which  could  never  come  before  the  Common 
Pleas  for  judgment  Thus  if  an  inferior  Court  conftrue  an  aA 
JcrrtRsoN  of  Parliament,  in  a  rubje6l  peculiar  to  its  jurifdi&ion,  contrary 
Bi^op  of  ^  ^^  rules  of  the  common  law;  as  in  cafes  of  prize,  which  are 
DoEHAM.  not  cognifable  by  this  Court  Brymer  and  others  v.  Atkins^ 
1  H.  Bl.  164.  But  fuppoiing  it  had  any  where  been  holden 
tliat  this  Court  had  not  a  concurrent  authority  with  the  Kin^s 
Bench  in  prohibiting  the  inferior  Courts,  yet  in  cafes  of  wafle, 
which  feem  to  be  peculiar  to  this  Court,  it  ought  to  have  the 
power  of  prohibition.  Tfiis  is  called  a  prerogative  writ,  but  it 
is  alio  a  civil  remedy;  and  indeed  tlie  prohibition  to  the  inferior 
Courts  is  as  much  a  prerogative  writ  as  the  prefent  So  quara 
impedit  is  a  prerogative  writ;  and  yet  that  is  fo  peculiar  to  this 
Court,  that  it  is  an  inflance  of  the  King's  power  that  he  may 
£iie  it  in  any  other  Court  {a) 

3dly,  It  ftand$  fettled  as  the  unanimous  opinion  of  all  the 
Judges,  that  iliis  Court  may  grant  prohibitions  in  certain  cafes 
without  plea  pending.  Langdjale^  cafe,  12  Co.  58.  4  /n/2.  loo. 
If  therefore  it  is  eflabliihed  that  the  circumftance  of  plea  pend- 
ing is  not  neceflary  to  give  jurifcIi<%ion  to  this  Court,  then  all 
the  cafes  which  have  been  cited  of  prohibitions  granted  in  the 
Kin^s  Bench  plea  pending,  may  be  confidered  as  authorities  for 
the  Common  Pleas  to  grant  them  where  plea  is  not  pending.  In 
this  queiiion  the  Com!  will  not  examine  how  &r  the  timber 
ought,  with  a  view  to  the  benefit  of  the  church,  to  be  cut  down, 
or  whether  the  produce  is  to  be  employed  for  the  r^aaration  of 
the  palaces  or  other,  tenements  of  the  fee.  The  intention  of  de* 
ftroying  the  woods  of  the  diopefe  is  avowed.  But  the  law  pro- 
tects the  tiling  as  it  is,  and  the  Court  will  not  allow  him  who  is 
committing  what  muft  be  deemed  wafle,  to  fay,  that  fuch  wafle 
will  be  for  the  benefit  of  his  fucceffors. 

Eyre  Ch.  J.  One  good  effe^  wliich  has  arifen  from  the 
length  of  this  difcuffion  is,  that  the  way  has  been  much  cleared 
for  llie  confideration  of  the  precife  queftion  before  the  Court; 
namely.  Whether  a  writ  of  prohibition  lies  in  the  Court  of 
Common  Pleas  to  reftrain  a  bifhop  from  committing  wafle  in  the 
poflefCons  of  his  fee? 

The  flate  of  the  common  law  with  refpe£l  to  wafle  has  been  fo 
folly  laid  open  by  the  bar,  that  I  need  do  Uttle  more  than  allude 
to  it     At  common  law,  the  proceeding  in  wafle  was  by  writ  of 

{d)  Reg,  J9,  30.  J^.  K.  5. 3  J. 

prohibition 
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proliifaition  from  the  Court  of  Chancery^  which  \^as  confidered 
as  the  foundation  of  a  fuit  between  the  party  fiiffering  by  the 
mifte^  and  the  party  committing  it.    If  that  writ  was  obeyed,  the 
ends  of  juftice  were  anfwered ;  but  if  that  was  not  obej^ed,  and  an 
tdiat  andpluries  produced  no  eficA,  then  came  the  original  writ 
of  attachment  out  of  Chancery^  returnable  in  a  court  of  common 
hw,  which  was  confidered  as  the  original  writ  of  the  court,    llie 
bna  of  that  writ  ihews  the  nature  of  it.   It  was  the  fame  original 
writ  of  attachment  which  was  and  is  the  foundation  of  all  pro- 
ceedings in  prohibition,  and  of  many  other  proceedings  in  this 
Court  at  this  day.     Si  {a)  A.  B./ecerit  tejecurunij  ffc.  tunc  pone^ 
ijpc.  gtUMijStcorcunju/itcitxriis  nqftris,  Spc.  q/len/uraquare fecit  xxiftam^ 
4r.  contra  prohibitionem  noftram^  Sfc.  That  writ  being  returnable 
in  a  court  of  common  law,  and  moft  ufually  in  the  Court  of  Com^ 
man  Pleas,  on  the  Defendant  appearing  the  Plaintiff  counted 
againft  him ;  he  pleaded,  the  queftion  was  tried,  and  if  the  De- 
fendant was  found  guilty,  the  Plaintiff  I'ecovered  fingle  damages 
for  the  wafte  committed*  Thus  the  matter  flood  at  common  law. 
It  has  been  (aid,  (and  truly  £o  I  think,  fb  far  as  can  be  collected 
from  the  text-writers,)  that  at  the  conmion  law  this  proceeding  lay 
Golyagainfl  tenant  in  dower,  tenant  by  the  courtefy  and  guardian 
in  chiYaliy.    It  was  extended  by  different  flatutes(d}  to  farmers^ 
tenants  for  life,  and  tenants  for  years,  and  I  believe  to  guardians 
in  focage.  That  which  thefe  fiatutes  gave  by  way  of  remedy,  was 
not  fb  properly  the  ihtrodu6lion  of  a  new  law,  as  tlie  extenfioo 
of  an  cdd  one  to  a  new  defcription  of  perfbns ;  the  courfe  of  pro- 
ceeding remained  the  fame  as  before  thefe  fiatutes  were  made. 
Tbe  firfl  a6i  which  introduced  any  thmg  fubflantially  new,  was 
that  (c)  which  gave  a  writ  of  wafle  or  eflrepement  pending  the 
fait    It  follows  of  courfe  that  this  was  a  judicial  writ,  and  was  to 
iffiie  out  of  the  courts  of  common  law :  but  except  for  the  pur* 
pofe  of  flaying  proceedings  pending  a  fuit,  there  is  no  intimation 
in  any  of  our  text  writers  that  any  prohibition  could  ifilie  from 
thofe  Courts.     By  the  flaL  of  We^.  2.  the  writ  of  prc^bition 
from  the  Chancery  which  exifled  at  common  law  is  taken  awayy 
and  the  writ  of  fummons  fubflituted  in  its  place:  and  although 
it  is  faid  by  Lord  Coke,  when  treating  of  prohibition  at  the  com* 
mon  law,  that  it  '<  may  be  iifed  at  this  day,"  thofe  words,  if  true 
ataD,  can  only  apply  to  that  very  ineffe£lual  writ  dire£led  to  the 
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fheri£^  empowering  him  to  take  the  pojfe  cainitatiis  to  prevent 
the  commiffion  of  wafte  intended  to  be  done.  The  writ  dift6led 
to  the  party  was  certainly  taken  away  by  the  ftatute.  At  leaft 
as  fiir  as  my  rcfearches  go,  no  fucli  writ  has  iflTued  even  from 
Chancery^  in  the  common  cafes  of  wafte  by  tenants  in  dower, 
tenants  by  the  curtefy,  and  guardians  in  chivalry,  tenants  for 
life,  &C.  &C.  fince  it  was  taken  away  by  the  ftatute  of  JVeftm.  2. 
Thus  the  common  law  remedy  ftood  with  the  alteration  above- 
mentioned,  and  with  the  judicial  writ  of  eftropement  introduced 
pendente  lite. 

As  fer  as  can  be  collefted  from  the  text-writers  of  a  very  early 
p^od,  and  from  the  forms  of  proceeding  contained  in  books  of 
very  high  authority,  fuch  as  the  Rcgijler  and  Fitzherberfs  Natitra 
Brexntim^  it  feems  that  there  did  not  occur  in  praAice,  and  that 
there  was  not  in  fa6l  any  remedy  at  common  law  againft  church- 
jnen  committing  wafte,  fufficiently  known  for  them  to  treat  o£ 
JBra^on  has  two  whole  chapters  in  the  fourth  book,  on  the  lubjeA 
of  wafte.  His  obfervations  are  confined  to  peHbns  liable  to  the 
adlion  in  the  time  of  Hen.  3.,  and  he  (a)  gives  the  writ  of  pro- 
hibition as  the  foundation  of  the  fuit.  The  BegiJIer  and  Fitz- 
herbert  take  no  notice  of  that  writ,  bccaufc  they  proceed  upon  the 
law  as  altered  by  the  ftatute  of  Wejbminjler  2.,  and  accordingly 
confider  the  writ  of  fummons  as  the  foimdation  of  the  fuit.  But 
no  one  of  them  has  a  writ  dire6led  againft  a  churchman.  It  is  not 
merely  that  thefe  books  are  filent  on  the  ihbjeft,  but  the  cafe 
which  was  alluded  to,  2  //.  4.  3.,  proves  to  demonft ration  that 
fiich  a  coiuie  of  proceeding  alt  the  common  law  againft  church- 
men was  not  in  ufe  at  that  time.  In  that  cafe  Thvniing  Ch.  Juft. 
takesupon  himfelf  to  pronounce,  veryuuthoritatively,  that  church- 
men oannot  be  punifhed  at  common  la^v  if  they  cut  down  all  the 
woods  of  their  eccleiiaftical  poffeffions.  I  will  not  fay  that  the  law 
was  fo,  but  I  may  fefcly  make  this  inference  from  his  words, 
that  fiich  a  proceeding  was  not  uiiial  or  in  praftice  at  that  time. 

Our  books  are  full  of  declarations  that  deftruclion  and  dilapi- 
dation are  caufes  of  deprivation  in  churchmen,  and  that  affords 
(bme  argument  to  prove  that  wafte  by  them  was  not  that  of  which 
it  was  fuppofed  the  common  law  could  take  notice,  fince  it  was 
referred  to  another  jurifdiAion.  It  is  not  very  confonant  with  the 
fimplidty  of  the  old  law  to  give  two  remedies  for  the  fame  evil; 


(«)  Braawy U^ 4.  Tr, 6.  «bz8./ %•    %  Jnf, 299. 
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if  A  remedy  was  already  provided  at  the  common  law,  the  ecde- 
fiaftical  jurifdiclioDs  would  not  be  allowed  to  interfere  to  the  ex- 
tent of  deprivation.     So  if  there  was  an  efie^lual  remedy  by  the 
ecclefiaftical  cenfures  to  that  extent,  it  affords  a  ftrong  gromid 
to  infer,  that  there  was  no  proceedhig  at  common  law  in  the  &me 
ate.    I  cannot  find,  from  the  earlieil  writers,  down  to  the  1 2th  of 
Jac  I.  that  it  was  ever  miderftood  or  treated  of  in  the  books  of 
common  law,  that  any  proceeding  in  wafte  lay  againft  a  church- 
man.   It  was  referved  for  the  learning  and  induftry  of  that  great 
man  Sir  £dwaf'd  Coke^  whofe  name  ought  never  to  be  mentioned 
in  a  court  of  law  without  the  higheft  reQ>e£i,  to  bring  to  light  the 
record  of  the  Parliament  Roll  of  35  Ed.  i.,  which  I  ne^  not 
now  re-ftate,  as  it  has  been  fo  often  mentioned  at  the  bar.  After 
that  record  was  brought  to  light  and  coniidered.  Sir  Edvoard  Coke 
and  the  Judges  of  his  time,  thought  themfelves  warranted  in  mak- 
ing icveral  very  import^t  conclufionsfrom  it:  Firfl,  they  (aid  that 
the  King's  aiifwer  had  a  reference  to  tlie  courfe  of  the  common 
law;  they  went  further,  and  from  thence  inferred,  that  a  writ  of 
prohibition  lay  at  common  law  againfl  a  churchman  who  com- 
mitted wafte;  they  proceeded  further  ftill,  in  concluding  that  fiich 
a  prohibition  lay  in  the  Court  of  Kin^s  Bench^  and  going  one  ftep 
b^'ond  that,  they  declared  that  fuch  a  writ  of  prohibition  being 
the  King's  writ,  and  founded  on  his  right  of  patronage^  any  man 
mi^t  have  it     In  this  manner  may  be  explained  the  firong 
language  of  Sir  Edward  Coke  as  reported  in  i  RoU,  86.   ^^  If  any 
^  man  will  move  it,  I  will  grant  a  prohibition.''     I  do  not  per- 
ceive that  it  was  oblerved  at  the  time  when  this  language  was 
hdd,  that  fuch  had  been  the  known  courfe  of  the  common  law 
previous  to  the  difcovery  of  tliat  record.     An  expreffion  whichf 
according  to  the  report  of  the  fame  cafe  in  2  Bul/l.  fell  from  Sir 
Edward  Coke,  and  which  confirms  me  in'  the  opinion  that  it 
had  not  been  fb  underflood  by  thofe  Judges,  is  very  remarkable. 
Sr  Edward  Coke  there  fays,  '*  We  will  revive  this  proceeding:" 
an  expreffion  which  leads  me  to  infer,  that  if  fiich  a  remedy  ever 
exifled,  it  had  been  buried  for  three  centuries  in  obfcurity.    Let 
me  now  fiippofe  for  a  moment  that  Sir  Edward  Coke  aivi  the 
Judges  of  fais  time  were  right  in  their  conclufions  on  that  record; 
that  there  was  a  remedy  at  common  law;  that  fuch  remedy  was 
the  writ  of  prohibition ;  that  the  Court  of  Kin^s  Bench  might 
iflue  it,  and  lafUy,  that  any  man  who  applied  to  that  Court  might 
have  it;  ftill  .we  mufl  recoiled  that  we  are  fitting  in  the  Court  of 
Common  Pleas  and  not  in  the  Court  oSKin^s  Bench.    All  thefe 
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a^miffions  therefore  do  not  prove  that  the  Court  of  Camnum 
Pleas  can  iflue  fuch  a  writ;  and  before  we  do  ifliie  it  that  muft 
be  proved.  I  have  watched  the  courie  of  this  aigumcnt  to  fee 
whether  there  was  any  inftance,  I  will  not  fay  uiage,  or  even 
any  ac^udged  cafe,  but  whether  there  was  any  inftance  to  be 
found,  where  the  Court  of  Comjnon  Pleas  had  thought  i^lf 
authorized  to  liHie  iiich  a  writ.  I  find  no  fuch  inftance.  There 
being  no  fuch  inftance,  we  might  ftop  here;  we  might  fay  that 
the  Court  of  Common  Pleas  not  being  a  court  of  original  jurif- 
diAion,  but  deriving  its  jurifdi£tion  from  the  great  feal,  from 
the^Q^'ita  Breoitmi,  it  muft  not  take  upon  itfelf  to  ifliie  writs  of 
prohibition,  becaufe^they  wte  ifliied  by  the  great  feal,  or  becaofe 
they  may  have  been  ifliied  by  the  Kin^s  Bencky  for  reaions 
which  have  not  been  difclofed,  or  which  do  not  apply  to  the 
Court  of  Common  Pleas.  But  as  the  matter  has  been  gone  into 
ib  largely  at  the  Bar,  and  is  of  importance,  I  will  go  a  little 
&rther  into  it  here. 

Notwithfianding  the  teact^writers  on  the  common  law,  and 
Fitzherbert  in  his  Natura  Brevium^  and  the  Regifler,  have  no  re- 
'ferenceto  any  common  law  remedy  againft  churchmen  committing 
wafte,  yet  there  is  much  to  be  colle6led  now  which  will  ^ve 
great  fupport  to  the  idea  of  Sir  Edward  Coke^  that  there  was  fiich 
a  remedy  at  common  law.  The  firft  t^ing  on  which  I  lay  great 
ftrefi  is,  die  recprd  to  be  found  in  2  Roll.  Abr.  813.  (a),  of  a 
proceeding  in  the  cafe  of  an  abbot  in  the  King's  patronage, 
to  whom  a  writ  of  prohibition  is  direAed,  and  not  only  that,  but 
there  is  tijcirejacias  to  bring  him  in  to  appear  and  anfwer  in  the 
Court  of  Kin^s  Bench  for  his  defaults.  So  that  there  is  a  formal 
procefs  in  prohibition  at  the  common  law  under  the  great  feal 
with  9, fcire facias  direfted  to  the  fherifF  i^micdiately  following 
the  reference  to  the  place  where  the  writ*is  to  be  found.  That  is 
a  record  of  an  earlier  date  than  35  Ed.  i.  being  dated  3  Ed.  i.; 
and  therefore  does  feem  to  lay  a  foundation  for  the  condufion  of 
Sir  Edward  Coke^  that  the  proceedings  in  35  Ed.  i.  had  a  refer- 
ence to  the  courfe  of  the  common  law.    The  reafoning  ftated  in 


(tf)  Rex  viceoomiti  lalutem :  Cum  ad 
not  providere  pertineat  ut  £lce-no6na  que 
de  Patltmatu  noftrorum  Predeceflbnim  k 
noftro  fiiit,  in  ftatu  debito  abfque  vafto  ven- 
ditiooe  vel  deftru£lion^  inde  ficienda  coii- 
fervetur:  tibi  pnecipimut  <]uod  non  per- 
niittat  quod  Abbas  de  €^.  &.c.  fui  vaftum 
Tenditiooem  Tti  deftru£tioQem  facial  de 
bofcia  dominibut  hominibus  pertinentibus 
ad  Prioratum  fire  ct Uim  de  Jt«  qvod  eft  de 


Patronatu  noflro  Sc  Milter  te  habere  m  hac 
parte  ne  pio  defe^lu  tuo  vei  Miniftronim 
tuorum  ad  te  nos  graviter  capere  debea- 
mus.  Tcfte  Rcgc  3  ^.i.  Rot.  Cljufarum 
memb.  la  £t  la  apres  un.  Brief  direA.  il 
Vicount  quod  Scire  facial  Abbati  de  0.  Bl. 
Priori  cellar  fuse  de  1,.  quod  fint  coram 
nobis  in  odabis  ut  I'uper  defe^bus,  ftc. 
refpondeaQt. 

the 
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the  introdu^iy  part  of  the  writ,  on  which  it  is  founded,  ieems 
to  contain  fiur  cmninon  law  grounds  of  argument.  What  is  in 
the  King^s  patronage  ought  to  be  prefervcd  in  its  proper  ftate 
without  alienation  or  deftru£iion :  and  this  is  perfe6Uy  confident 
with  the  whole  fyftem  of  the  common  law,  which,  while  it  pre- 
farved  the  immunities  of  the  church,  was  extremely  attentive  to 
the  prerogatives  of  tlie  Crown;  whilft  it  iecured  the  churchman  in 
the  fiilleft  enjoyment  of  the  pofleffions  of  the  church,  it  looked 
op  with  anxious  care  to  the  prclervation  of  the  patronage  of  the 
King.  When  tlierefore  I  find  a  record  of  greater  antiquity  than 
the  iteord  in  Parliament  of  the  35  Ed.  i.  grounded  on  tlie  prin* 
dples  of  the  common  law,  I  cannot  but  think  that  it  gives  great 
fiipport  to  tlie  opinion  of  Sir  Edxvard  Coke :  and  though  I  am 
unable  to  explain  how  it  flipuld  have  happened  that  no  mention 
is  made  by  text-writers  of  fuch  a  courie  of  proceeding,  and 
though  probably  Sir  Edward  Coke  never  (aw  this  record  of  a 
proceeduig  in  3  Ed.  i .  yet  I  do  not  complain,  or  think  that  there 
was  any  tiling  of  hafte  or  pafilon  in  the  inference  which  his 
lagacity  drew  from  the  fingle  record  of  35  Ed.  1.  That  record 
however  only  authorizes  a  writ  from  Chancery ;  Sir  Edward 
CSafcr  went  further,  and  fkid  that  it  might  iiTue  from  the  Court  of 
Kin^s  Bench.  Wlien  I  look  for  the  authority  for  that  part  of  his 
propofition,  I  do  not  find  it.  It  feems  pretty  evident  that  wlieii 
he  firft  mentioned  that  record  in  court,  he  did  not  perfc£liy 
onderftaud  it,  and  proceeded  on  a  mifapprehenfion  of  its  con- 
tents. He  fays  it  was  agreed  in  Parliament,  that  the  Court  of 
Kit^s  Bench  fliould  ifiiie  the  writ,  and  that  it  was  to  ordered. 
He  couki  not  have  fuppofcd  that  the  Court  oiKing*s  Bench  was 
ordered  by  Parliament  to  ifllie  the  writ,  if  the  King*s  anfwer  had 
heea  before  him  ^^ItMbeaturper  IrevedeCancellaridJ^  He  under- 
takes  to  lay  that  it  was  a£lually  moved  for  in  tlie  Kin^s  Bench^ 
and  ifliied  by  that  Court;  but  not  vouching  his  aulliority,  one  may 
ttmclude  that  it  being  fo  ancient  a  record  he  might  have  but  con- 
fufedly  remembered  it,  and  was  only  following  up  his  firil  miftake, 
and  oMifidering  that  as  done^  which,  as  he  believed,  was  com- 
manded to  be  done.  When  that  part,  therefore,  of  his  propofition 
conies  to  be  examined,  it  may  be  exceedingly  doubtful,  whether 
it  be  equally  well  founded  with  the  other.  It  may  be  perfe6Uy 
confimant  to  the  principles  of  the  common  law,  that  a  writ 
of  prohitntion  to  a  churchman  ihould  iflue  from  the  Officina 
BretntoHj  from  which  all  writs  of  prohibition  ifiTue,  in  all  cafes  at 
c<nuiKmUw.  Lord  Keeper  Qmntryy  i(appears  ia  RoU.  Abr.  8 1 3. 
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1797.       did  afterwards  iffiie  fuch  a  writ,  which  is  a  further  confirmation 

of  Sir  Ed^ODord  Cok^%  doftrine  to  that  extent  J  yet  it  does  not 

Jeff^son  therefore  follow  that  it  may  alfo  iflue  from  the  Kin^s  Bench  / 
BiOiop  of  but  when  he  goes  oneftep  further,  and  fap  that  it  may  be  had 
by  any  body,  his  affertion  feems  totally  unfupported.  I  do  not 
mean  to  pronounce  that  the  Court  otKin^s  Bench  could  not  law- 
fully ifliie  that  writ,  and  that  it  could  not  ifTue  it  on  the  application 
of  any  man ;  but  I  do  mean  to  fey,  that  I  do  not  perceive  the 
reafbns  for  its  fo  doing.  And  not  perceiving  the  reafons,  it  be- 
comes a  very  difficult  thing  for  us  in  this  Court  by  any  analogy  to 
follow  the  Court  of  Kin^s  Betich.  If  the  queftion  fhould  arifo 
there,  they  will  confider  it,  and  inform  us  on  what  grounds  they 
proceed;  but  where  the  grounds  of  this  proceeding  at  prefent  are 
involved  in  fo  much  obfcurity,  fo  little  known,  fo  little  under- 
ftood,  can  the  Court  of  Common  Pleas  take  upon  itfolf  to  do  by 
analogy  what  has  been  done  by  the  King*s  Bench  ? 

My  Brother  v^rfj/r  felt  a  difficulty  as  to  thuKing^sBenchhaxhig 
granted  the  writ  of  prohibition  in  35  Edisi.  i.  arifing  from  the 
words  ^^inhiheatur per  breve  de  CancellariaJ^  He  tried  to  explain 
it  by  a  reference  to  a  cafe  in  the  Year  Book,  2^H.6.  14.  That 
cafe  begins,  "A  prohibition  was  fued  out  of  ChanccTy^  dire&.cd  to 
the  Juflices  of  the  Common  Bench  to  make  attachment,**  Sfc.  but 
the  firft  line  of  that  cafe,  afler  all  the  pains  w^e  have  taken,  re- 
mains altogether  unintelligible.  He  fuppoled  the  prohibition 
might  be  in  fome  maimer  returnable  in  the  Ki?ig*sBe7ich^  and  that 
when  it  was  there,  that  Court  would  a6l  upon  it.  But  that  pro- 
ceeding muft  then  have  been  in  confcquenceof  a  \\Tit  from  Chayi- 
eery  coming  to  the  Khig^s  Beiich,  Taking  that  to  be  fo,  though 
I  never  faw  fuch  a  ^Tit,  or  heard  of  it,  except  in  the  Year  Book  I 
have  alluded  to,  it  will  not  ferve  the  purpofe  of  the  prefent  appli- 
cation, which  is  an  original  application  for  a  prohibition  in  the 
firft  inftance  to  this  Court.  Here  there  is  no  commencement 
of  a  fuit,  no  writ  to  us  from  Chanceiy  to  give  us  jurifUiftion  in 
the  matter.  If  therefore  (though  I  have  no  idea  that  fuch  a  writ 
could  iffue)  the  difficulty  could  be  reconciled  in  that  waj',  it 
would  not  avail  in  this  cafo. 

It  is  faid  tliat  there  is  fuch  a  cogent  analog}'  between  the  pro-^ 
ceedings  of  this  Court  and  the  Court  ofKin^s  Bench  in  prohibi- 
tion, that  if  they  could  lawfidly  iffue  fuch  a  writ,  we  ought  to  do 
fo  likewife.  Granting  that  they  did  iffue  fuch  a  writ  in  the 
I2&i3«7ac.i.  as  it  appears  from  iBtd/l.  and  i  RdHcj  they  did, 
and  that  they  meant  to  a6l  on  the  idea  which  has  been  ftated,  I 

II  y  can 
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can  onl  J  confider  tlioie  caies  as  authorities  (b  fiir  as  they  go.  But 
if  the  foundation  on  which  they  proceeded  fiuls,  thofe  cafes  will 
fidl  alio :  and  feeing  how  little  has  been  done  upon  them  in 
later  times^  they  do  not  now  furniih  that  great  weight  of  autho- 
rity which  will  juftify  us  in  a6ling  upon  them.  I  have  mentioned 
that  tlicre  was  another  cafe  fubfequent  to  thcfe,  in  the  reign  of 
Charles  tlie  Firft,  where  Liord  Cove?itty  thought  proper  to  ifliie  a 
prohibition  of  wafte  to  a  churchman  imder  the  great  feal,  on  the 
application  of  the  patron,  ^rhis  1  have  faid  affi>rds  a  further  fup-* 
port  to  the  principle  of  an  original  remedy  at  common  law, 
which  Sir  Edward  Coke  J  imaffifted  by,  and  indeed  contrary  to  all 
practice,  raofl  fagacioufly  inferred  from  the  2SEdw.  i.;  but  this 
does  not  aid  the  jurifdi6lion  of  the  Kitig's  Bench,  As  to  what  the 
Court  o{ King's BeTich  afterwards  confidered  itfelf  at  liberty  todo, 
in  tlie  Lord  of  RutlaruTs  cafe,  iKeb.^^*].  that  went  no  further 
than  a  rule  to  (hewcaufe,  and  therefore  much  flrefs  capnot  be  laid 
upon  it.     The  qucftion  is,  Whether  if  the  Kin^s  Bench  has  done 
right,  the  Common  Fleas  will  alibdo  right  in  following  itsexample? 
I,  who  am  not  prepared  to  fay  that  the  King's  Bench  has  done 
right,  who  ought  not  to  fuy  that  it  has  done  wrong,  becaufe  the 
matter  is  not  before  me  in  a  judicial  way,  cannot^  on  the  groimd 
of  analogy,  pronounce  that  the  CommonPleaswould  be  juflified  in 
doing  what  is  now  required  of  it.     I  mufl  keep  in  mind  what  i* 
fiudby  BraSion  of  this  Court,  ^^Jine  nvarrantojwifdiSUonem  non 
kabet^^  and  tliat  the  expofition  of  wafranto,  8tc.  by  Lord  Coke  (a) 
is,  "  that  this  Court  cannot  regularly  hold  any  common  plea  in 
any  a6Uon,  real,  perfbnal,  or  mixt,  but  by  writ  out  of  the  Chan^- 
cery^  returnable  in  this  Court."    And  though  he  afterwards  fays, 
by  way  of  exception  to  the  general  rule,  that  this  Court,  without 
any  writ,  "  may,  upon  fuggeftion,  grant  prohibition  to  keep  as 
well  temporal  as  ccclefiallical  courts  witliin  their  boUnds  and 
jurifdiftion ;"  yet  it  fliould  be  remenil)ered  that  the  jurifai6lion 
which  we  do  excrcifc  in  thofe  cafes,  is  a  jurifdi6lion  which  was 
eilablifhed  afler  agrcat  deal  of  flruggleandhefitation,even  fo  late 
as  the  7  Joe,  i.  on  a  reference  by  the  Chancellor  to  the  Judges 
of  the  Kin^s  Bench  and  Exchequer*     It  is  true  that  tlieir  anfVver 
is  reported  in  general  terms;  but  it  is  equally  true  that  Lord  Coke 
Introduces  the  fubje^t  when  treating  of  the  power  of  the  Common 
fleas  to  reflrain  ecclefiaftical  and  inferior  temporal  courts,  and 
therefor^  the  anfwer  mufl  be  underflood  to  be  coofinied  to  tliat 
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iBFFBttOlf 

Bi(hop  of 
Durham* 


particular  ipecies  of  prohibition.  The  chxumftance  which  hatf 
been  infifted  upon,  of  this  writbeingfor  theKing,  rather  militates 
againft  the  power  of  thie  Court  The  Crown  has  its  peculiar 
courts  for  prerogative  proceft :  as  the  Courts  of  King's  Bench  and 
Exchequer^  or  the  Court  ofChancay.  But  the  Court  oi  Common 
Pleas  is  emphatically  a  court  of  pleas  between  party  and  party ; 
and  though  the  Crown  may  ele6i  to  proceed  here  for  the  main*** 
tenance  of  its  civil  rights,  yet  the  Court  of  Common  Pleas  would 
be  going  out  of  its  way,  if,  on  the  principle  of  this  writ  being  "  for 
the  King,''  it  ihould  upon  the  ground  of  any  analogy  take  upou 
itielf  to  do  what  other  Courts  have  done.  In  a  cafe  therefore 
where  there  is  not  pra6lice  to  fupport  us,  where  we  have  notftrong 
lights  to  guide  us,  and  ^analogiesib  complete  and  fatisfafioryaa 
not  to  admit  of  being  miftaken,  I  cannot  but  think  it  the  &SA 
courfe  for  us  to  decline  doing  now,  what  it  does  not  appear  that 
this  Court  has  ever  done  before.  The  confequence  is  that  I  think 
the  Court  of  Common  Pleas  ought  not  to  ifluc  this  writ  of  prohibit 
don.  Admitting  this  to  be  the  law,  it  is  unneceflary  for  me  to 
enter  into  the  grounds  contained  in  the  aiSidavits.  I  need  not  iky 
whether  this  application  has  been  made  on  mere  (plenetic,  or  on 
more  worthy  motives ;  nor  whether  the  Lord  Bifliop  of  Durham^ 
in  this  inflance  unintentionally  doubtlefs,  may  not  have  done  that 
which  tlie  law  does  not  ran6lion5  even  though  it  fhould  turn  out 
clearly  that  the  annual  revenues  of  the  fee  have  been  improved. 
Moft  certainly  it  is  not  to  be  concluded  that,  provided  an  increafe 
of  the  annual  revenues  of  the  fee  is  obtained,  a  permanent  fund 
of  real  property  in  woods  may  be  utterly  deftroycd.  Few  who 
know  tlie  Honorable  and  Right  Reverend  Prelate,  who  have  l)een 
witneffes to themunificence  which  he  has  difplayed  in  rq^airingand 
beautifying  the  fabricsof  his  cluirch,of  hiscaftles,  and  his  palace;|^ 
will  fufpeft  him  of  having  intentionally  wafted  the  pofleffions  of 
the  ice  oi Durham.  At  the  fame  time  it  is  by  no  means  impofGble 
that  ho,  as  well  as  many  other  churchmen,  may  unwarily  have 
Aid  into  this  heavy  ecclefiaftical  offence,  which  all  agree  to  be  a 
caufe  of  deprivation,  and  which  may  probably  be  found  to  be  alfo 
an  injury  cognizable  by  fome  of  the  King's  temporal  courts.  I  do 
not  at  all  regret  the  expence  of  time  and  trouble  in  this  proceed- 
ing, fince  I  cannot  but  think  it  maybe  prodti6tive  of  very  good 
eiFe£ls.  It  may  awaken  men's  minds  to  the  confideration  of  this 
Ibrt  of  queftion,  to  which,  at  this  time,  it  is  of  importance  that 
they  ihould  be  dire&ed.  We  have  already  l^n  one  cathedral 
church  alxuoft  in  ruins,  and  we  have  fe«n  with  what  expence  and 

exertion 
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eKerti<Hi  both  of  the  clergy  and  laity  that  church  was  reftored.- 

Had  it  been  in  the  minds  of  the  clergy  and  laity  for  a  courfe  of 

jaars  paft,  that  die  woods  of  biihops,  and  more  efpecially  of  deans 

indchapterS)  including  prebendaries,  were  a  iblid,  permanent, 

ad  increaiing  fdnd  of  real  property,  devolved  to  them  for  the 

Ikftentation  of  the  cathedrals,  the  palaces,  and  houfes  of  the 

cknrch,  probably  that  venerable  edifice  might  never  have  fallen 

nCo  iiicb  ruin,  or  might  have  been  reftored  with  much  lefs  dif- 

fealty.   I  am  afraid  that  the  ftate  of  fome  other  noble  monuments 

of  the  fineft  Gothic  ardiite6lure  in  this  kingdom  is  not  very  con- 

Uing ;  that  they  are  mouldering  and  crumbling  into  ruins.     I 

kve  heard  it  obferved  with  grave  and  ferious  r^et,  that  no  funds 

kve  been  appropriated  for  the  prefervation  of  them :  perhaps  a 

time  will  oome  when  that  which  I  take  to  be  an  error  wiU  be  cor. 

le&ed,  and  when  it  will  be  found  that  all  the  property  of  the 

diurch  18  a  fimd  for  the  fuftentation  of  thofe  fabrics ;  but  that  tlie 

voods  in  particular  are  a  Specific  fund  fb  to  be  employed  no*man 

cm  doubt.     I  rq^eat  my  opinion  that  the  confequences  of  this 

difeafficMi  may  be  highly  beneficial  to  the  public ;  and  though  I 

mnft  now  iky  that  this  rule  muft  be  difcharged,  perhaps  hereafter 

tbepablic  will  be  difpofed  to  acknowledge  that  the  promoter  of 

dnii^plication  was  a  friend  to  the  Church  ofEngUaid. 

Heath  J.  Though  maqy  points  have  been  properly  n^ade  in 
thbcaufe,  and  have  been  elaborately  argued  at  the  bar,  yet  I  ihail 
eoofiDe  myi^  merely  to  tlie  difcuffion  of  thofe  which  principally 
flk&  the  quefUon  in  the  view  wherein  I  fhall  confider  it.  Pre- 
noos  to  the  inquiry  whether  the  Bifhop  of  Durham  is  liable  to  a 
prohibition  for  having  felled  the  trees  and  grubbed  up  the  woods 
inqaeftion,  it  muft  be  decided  whether  fuch  prohibition  be  grant- 
ible  at  the  inftance  oijeffhifon^  aftranger,  who  is  in.nowife  cout 
oeAed  with  this  trania6lion  in  point  of  intereft  or  otherwife.  A 
prohibition  for  wafte  was  certainly  a  common  law  remedy ;  it  was 
therefore  grantable  at  the  inflance  of  the  party  injured,  and  of  no 
other  pcaibn  whatever.  In  ancient  times  it  probably  commenced 
in  an  original  writ  ifluing  out  oi  Chancery ;  aflerwards  the  Court 
it^  granted  it  on  a  fi&ion  that  an  original  writ  had  iffued.  In 
the  books  there  are  fome  loofe  difia  tliat  an  a6l  of  parliament 
tod  the  common  lawfliould  refpe6lively  ftandas  originals  accord- 
ing to  the  circumftances  of  the  cafe ;  but  this  is  not  law,  unlefs  it 
he  confined  toprohibitionsforexcefsof juri{(li6lion,andto  reftrain 
^afte.  Recoorfo  has  been  bad  to  reafoning  by  analogy  from  the 
Tou  i»  X  cafes 
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1797.       cafes  of  rcclors ;  but  no  cafe  has  been  citod,  no  precedent  has  beeti 
produced  of  a  prohibition  agoinft  a  parfon  to  ftay  wafte  in  felling 
trees  that  was  not  granted  at  the  fuit  of  the  patron  or  church- 
iifliop  of      wardens.    The  report  of  Knawle  v.  Harvey  is  very  loofe  and  inac^ 

UKMAM.  cMToXe ;  it  is  not  ftated  on  whofe  fuggeftion  the  prohibition  w«» 
granted ;  probably  it  was  at  the  inftance  of  a  party  interefted* 
The  lame  obfervation  will  apply  to  Co/lardCs  cafe,  2  BM.  1 1  !• 
In  Sacker^s  cafe»  7  Bul/t^  the  prohibition  vfB&gnjiUiii  pendente  lite* 
There  being  therefore  noinftance  of  a  prohibition  granted  in  any* 
analogous  caie,  it  remains  to  examine  thecafeof  theBiihopdrDirr- 
il^ziTt,  35  EiL  I.  I  ihall  take  my  Lord  Cok^%  own  report  of  tliia 
proceeding,  *'  by  which  it  i^pears,"  iays  he,  1 1  Co.  49.  lifari% 
cafe,  ^*  that  th€  Parliament  referred  him  to  the  ordinary  re» 
medy  of  prohibition  at  common  law."  It  does  not  appear  even 
in  this  Cafe  whowcre  the  petitioners  in  Parliament  It  might  be  at 
the  inftance  of  the  bifliop's  own  tenants  who  had  common  of 
eftovers  in  his  woods.  The  commons  made  the  application ; 
for  the  commons  were  the  great  inqueft  of  the  nation.  Cuttkig 
down  the  woods  at  that  time  was  no  finall  grievance^  wha>  tb# 
ufe  of  foflile  coals  was  not  common.  Accordii^  to  federal  bodfl^ 
kwasiaidby  LordCo^^that  a  prohibition  was  afterwards  granted 
in  the  Kin^%  Bench ;  though  it  is  not  exprefled  whether,  oa  tli# 
application  of  the  King,  the  'tenants  of  the  biihqp,  or  any  other 
perfbn  injured  by  the  fpoil  and  wafte*  It  is  howerer  obfervaUa 
that  from  the  35  Ed.  i.  to  thetime  of  Lord  Coke  the  precedent 
was  never  followed  in  a  fingle  inftance.  This  i^pears  by  tho 
avowal  of  the  Chief  Juftice  himfcl^  for  he  is  made  to  fay,  2  BuyL 
279.,  "  We  will  revive  this  again."  In  the  Year  Books  2  H.  4.9 
cited  at  the  bar  by  the  counfel  who  fliewed  caufe,  it  is  faid  by 
Timing  Ch.  J.  that  if  a  biihop  or  archdeacon  ihall  cut  down  aU 
his  wood,  he  ftiall  not  be  puniihed  at  common  law :  but  this  muft 
be  underftood  according  to  the  fubje^matter,  that  they  fliall  not 
be  fub]c£i  to  an  a£^ion  of  wafte. —  T^iming  ikys  he  fliall  not  be 
puniflied  by  the  patron,  nor  by  any  other  way.  It  does  not 
follow  that  a  prohibition  will  not  lie  at  the  inftance  of  a  partjir. 
injured,  becaufe  a  prohibition  is  not  a  procedure  for  puniihment 
originally,  though  it  might  follow  in  the  cafo  of  a  contempt  of 
the  prohibition.  The  opinion  of  Thiming  was  extnyudicial ;  it 
may  however  ierve  to  fliew  the  current  opinion  of  the  day.  It 
remains  to  be  coniidered  whether  the  circiunftance  of  the  Kin^ 
being  interefted  will  fumifli  a  ground  for  the  prohibitioQ.    Thia 
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fdet  is  SaMdeA  on  a  diShm  of  Lord  Coke,  zieported  to  have  been 
Meted  on  a  ^HBB^eai  oceafioli,  and  prjncipallj  referred  to  in 
I  BolL^25'  "  ^y  piirfoii  may  have  this  writ  againft  him, 
(meanii^  Sacter,)  for  it  is  the  Kin^s  writ,**  and  the  prohibition 
tniioc  to  wafte.  By  tibe  King^s  writ  he  mtft  be  underftood  to 
aean  a  prerqgatiye  writ,  for  every  writ  is  the  King^s  writ.  Does 
tiioi  thia  do6irinehold  with  reipeft  to  tfaeotherprerogativewritsi? 
h  is  not  iqf>plicaUe  to  the  writ  of  mandamus  in  ^  Court  of 
th^s  Bench^  or  to  ^e  writ  of  ne  exeat  regno  in  a  Court  of 
Bqnity.  Thole  writs  are  only  grantable  at  the  inftanoe  of  fome 
party  interefted.  The  writ  of  habeas  carpus  from  neceffity  can 
only  be  iqpplied  for  on  behalf  of  the  par^interefted.  Adnliitting 
that  afiils^eA  cannot  liie  an  or^nal  writ  in  the  ling's  neme^  <hd 
iafigrenee  i%  that  he  couh)  not  fiie  an  origitel  writ  iflidng  out  of 
tke  Court  of  Chancery  /  and  if  ib,  it  goes  a  great  way  to  prov^ 
dnt  heia  Hot  entitled  to  a  prohibition  in  this  Court,  which  pre-^ 
fimet  8  writ  of  prohibition  ifluing  out  of  the  Court  dT  Chancery. 
Add  to  this,  that  this  is  a  pn^bition  of  a  Angular  nature^  ina& 
wndi  aaitisfotmded(maiuggeftion,and  applied  for  merely  on 
ildavit  After  all,  what  reUance  can  there  be  had  on  thefo 
iiHa  of  Lord  Coke  under  idl  the  drcumftances  attoiding  them  ? 
Thq^  were  not  the  refult  of  a  calm  diipaffionale  inquiry :  that 
greit  lawyer  was  much  heated  in  the  controverfy  between  the 
Conrta  at  Weftmin/ler  and  the  Ecclefiaftical  Courts.  In  ei^ry 
ptit  of  htt  oonduA  his  paffions  influenced  his  judgment  Vir  acer 
H  ffekcmcns.  His  law  was  continually  warped  by  the  difierent 
fitoadoiurin  which  he  found  himself.  There  is  the  lefs  reafon  for 
gnuiting  this  prohibition,  becaufe  it  is  not  the  only  remedy:  the 
Crown  has  its  officers,  whole  duty  it  is  to  watch  over  its  in* 
Inefts :  the  metropolitan  may  proceed  againft  the  biOiop  for 
SkfSdatiofk :  the  oflcers  of  the  Crown  and  th^  metropoHtan 
tty  citerciie  their  diforetion,  and  are  competent  to  decide 
i/lkAet  this  (kppofed  melioration  be  really  one  or  not.  But  we 
A  bodlid  by  the  ftrift  rules  of  law,  and  camiot  decide  upon  the 
ftoptiety  of  the  bilhop's  conda&j  but  oi^y  wheth^  in  ftriftneftr 
it  amounts  to  wafte.  However,  I  do  not  found,  my  opinion  on 
tbeezerdfis  of  a  dileretionary  power  refiding  in  the  Courts  but 
diat  nei^er  on  principle  nor  on  precedent  are  we  wairanted  in 
granting  this  prohibition  at  the  inftance  of  a  ftraxiger. 

RooCB  J,    I  am  of  the  lame  ophiiop.    The  <iueftion  with 

nfyeA  to  the  power  of  the  Court  has  be^  alr^y  fo  completely 
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exhaufted,  that  there  is  nothing  for  me  to  add.  Sometliing 
however  has  been  faid  in  the  courfe  of'thc  argument,  as  to  the 
right  ofbifliops  to  dcftroy  the  woods  which  are  the  property  of 
the  churchy  on  which  I  think  it  neceilarj  to  make  fomd  obfer- 
vation.  I  coniider  the  biihop  as  having  to  certain  purpofes  » 
fee-fii7iple  in  his  bifhopric.  But  he  is  ieifcd  to  a  fpccial  intent^ 
as  a  public  officer  for  public  trufts.  If  before  the  reilcaining 
ftatute  he  had  alienated  .the  property  of  the  fee,  he  would  have 
been  guilty  of  a  grofs  breach  of  truft,  and  I  conceive  there  was 
a  remedy  at  common  law.  As  a>  general  principle  it  is  wafte  to 
deftroy  woods.  But  thefe  great  officers  have  duties  annexed  tiy 
their  ftation;  as  the  repairs  of  the  palaces,  bridges,  and  manfion-' 
houfes  of  the  fee;  and  they  would  not  exceed  the  limits  of  their 
duty  if  they  applied  the  woods  to  the  repair  of  their  cathedrals^ 
If  through  the  forbearance  of  their  predeceflbrs,  the  woods  be- 
longing to  the  church  are  in  fuch  a  ftate  that  it  is  advifablc  to 
cut  them  down,  this  may  be  done,  very  beneficially  for  the  fee^ 
by  cutting  only  a  pa#t  one  year  and  a  part  another,  and  at  the 
ikme  time  planting  fb  as  to  create  a  renewal  of  this  kind  ofpto^ 
perty. '  But  it  may  be  doubted  whether  a  bifhop  can  grub  cp 
fhe  woods  at  all  without  the  licence  of  Parliament  At  any 
rate^  however,  I  am  clear  that  this  court  has  no  jurifili£lion  in 
ike  prefent  caiie. 

Rule  difcharged« 


Ktv.  lift. 
t  EafF*  Jtip,  8l. 
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A  defendant  by 
perfeding  bail 
above,  wtvei  ail 
<^je^ions  to  the 
iiifBciencyofthe 
•ffidavH  on  which 
he  was  held  to 
M. 


Chapman  v.  Sxow. 

7D  UNNJNGTON  Seijt.  on  the  1 8th  November  obtained  a  rufe 
to  fhew  caufe,  why  an  exoneretur  ihould  not  be  entered  on 
the  bail-piece  and  a  common  appearance  allowed;  the  affidavit 
of  debt  having  omitted  to  negative  a  tender  in  bank  notes  ac- 
cording to  the  dire&ions  of  37  G.3.  €.4$./.^.  {a) 


(u)  Tn  Stewart  v.  -^mkB^  a  fimilar  rule 
having  been  obtained,  Shepherd  Serjt»  this 
<by  (hewed  raufe,  and  ftated  that  the  aft* 
davit  was  made  in  Irelmnd  only  two  days 
after  the  pafltng  of  the  a^>. 

HcATM  and  Rookc  Js.  (abfenfe  Eyre 
Ch.  J.)  £iid,  that  though  it  was  a  hard  cafe, 
tJiey  cottld  do  aothiogi  for  tbt  lA  was  p(K 


(itive.     Vid.  Krfiilt  v.  Pym^  7  7!  J?.  376. 
note  (*)• 

Shepherd  then  applied  for  loave  to  file  « 
fuppiemental  affidavit.-  Sed per  Curiam  -^ 
We  have  conferred  w9th  the  Judges  on  the 
coniYrudion  of  this  a^,  and  think  that  a 
fuppiemental  affidavit  caanoC  be  allowed: 

RukabfoKiiik: 

Hie 
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The  arreft  took  place  on  the  5th  ofi  Augujl:  the  Defendant        ^797^ 
had  put  in  and  perle6led  bail  above,  and  a  plea  had  been  de-      ■ 
manded.  Chajmam 

Z>  Blanc  Serjt.  fliewed  caufb:  and  contended  that  the  De-        Smow. 
feodant  had  waved  any  irregularity  in  the  affidavit:    ift,  By 
putting  in  bail  above;  2d,  By  delaying  to  apply  to  the  Court 
till  the  1 8th  November^  t\^'elve  days  after  the  commencement  of         / 
ijac  term,  (a) 

Jtunnifigton  in  fupport  of  the  rule.  It  was  impoilible  for  tl\e 
Defendant  to  make  this  application,  till  he  was  regularly  in 
court,  which  he  was  not  till  he  had  put  in  and  perfe6ied  bail. 

Heath  and  Rooke  J^  (abfente  Eyie  Ch.  J.)  held  that  th« 
Defendant  h^  waved  the  irregularity,  and 

Difcharged  the  rule,  (i) 

Etre  Ch.  J.  on  die  next  day  faid,  My  Brothers  liave  men- 
tioned to  me  a  rule  for  entering  an  exoneretur  on  the  bail-piece^ 
•nd  allowing  a  common  appearance,  which  was  yefterday  diA 
diarged,  and  I  think  properly  discharged.  The  Defendant  isk 
not  now  in  cuftody,  he  has  put  in  bail,  and  is  therefore  too  late 
to  make  this  application.  If  he  were  to  be  allowed  to  move 
DOW,  I  do  not  fee  why  he  iliould  not  be  at  liberty  to  move  after 
proceedings  (commenced  againft  the  bail.  Perhaps  the  Plaintiff 
has  proceeded  againft  them,  and  is  very  near  judgment ;  for 
any  thing  that  I  know,  he  may  have  got  judgment.  Where 
then  is  the  Court  to  ftop?  Here  the  procefs  is  bad:  the  paity 
does  not  come  in  the  firft  inftance,  but  does  a  voluntary  a6l  by 
perfefiing  fpecial  bail :  the  caufe  goes  on  with  a  total  di&egard 
to  what  lias  paflcd;  the  bail  to  the  flieriff  are  difcharged,  and 
(he  whole  of  that  proceeding  is  gone.  Shall  the  Defendant 
Qow  be  allowed  to  ^pply  to  us  todifcharge  the  ipecial  bail,  and 
mtroduce  common  bail  in  their  plac^  ?  I  think  that  he  ihoulcl 
pot  be  heard* 

{£)  VkL  7  T.  R.  376.  *.  {a\  Fentvtri  V.  {h)  V\A.  Goodtvln  q  t.  v.  Parry,  4  T.  X. 

iW,  where  length  of  lime  waf  hoWcn  by  577.  ^"fo  v.  ff^i{fofi,  5  T.Ji.254.  JM»rgmiK 

tile  Court  o£  K  B,  to  be  no  waver  of  the  v.  John/on,  i  H,  BL  628.  Nortw  v.  SutUr 

iiipSMiL     Ctmf,  Levy  v.  Dafionte,  ib»  and  '  Danvers^  7  T,  £,  375.  Kifif  g.  U  t,  Hornf^ 
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»797- 

^'T'],'-^^'  Watts  v.  Hart. 

X4  Eaji^  203. 
iif^<».y»«.655. 

If » PidnitiflFbc-  Chepherd  Serjt.  obtained  a  rule  to  fliew  caufc  why  the  l^hrit 
fome  bankrupt  *^  of  captos  od/atlsfaciendum  ifTued  and  executed  op  the  judg-* 
nil!  prius,  and  ment  of  nonftut  in  this  caufe  ihould  not  be  fet  afidcy  and  why 
^**'*J*^*  j"^e-  the  fum  of  ^4/.  25.  6d.  levied  thereon  and  paid  into  the  hands 
the  cods  of  the  *  of  the  flienff  of  the  coiqity  of  Middlefexj  ihould  not  be  reftored 
noDiuic  are  t  ^  ^g  Plaintiff,  he  having  obtained  his  certificate ;  and  cited 
under  theeom-    Hitrjt  V.  Meodj  5  7;/u365. 

miffion.  'pijg  Plaintiff  was  nonfuited  in  an  a£li6n  againft  the  Defen- 

^dant  at  the  Sittings  aftef  Hilary  Term  1797;  on  the  26th  of 
April  following  a  commifiion  of  bankrupt  ifllied  againft  the 
Plaintifi;  and  on  the  7th  of  May^  being  the  4th  day  oiEqfler 
Term,  cofts  were  taxed,  and  the  judgment  of  nonfuit  after* 
wards  figned;  on  the  30th  of  June  in  the  fame  year  the  Plain-^ 
tiff  obtained  his  certificate,  and  on  the  5th  oi  Augufl  feUowii^ 
the  Defendant  fiied  out  a  ca.fa.  under  which  the  flieri^  levied 
the  above  mentioned  24/.  25.  6d. 

Adair  Seijt  for  the  Defendant  It  was  uniformly  bolden  iSS^ 
the  cafe  in  5  7. 22.  365.  that  cofts  of  this  defcription  not  coih 
irerted  'into  a  debt  by  judgment,  or  liquidated  by  taxation,  coul^ 
not  be  proved  under  the  commiffion.  In  3  Wilf.  272.  the  cai^ 
bf  Walter  v.  Sherlocty  HiL  %'^Geo.  2.  is  dted,  where  in  an  aAioq 
of  affiiult  and  battery  before  bankruptcy  of  the  Defendant,  and 
^^di6l  for  the  Plaintiff  With  damages  during  Jus  bankrviptcy| 
Vut  no  judgment  till  aftier  certificate,  the  Court  held  the  de|>l 
not  proveable  under  the  commiffion,  as  not  due  at  the  time  of 
the  bankruptcy.  So  in  ex  parte  Sneeps,  Cook^s  B*  I/rmsj  igz^ 
where  cofts  were  taxed  fiibiequent  to  the  bankruptcy,  but  the 
Older  for  the  taxi^oi^  was  made-befo^  it,  the  Chancdlor  hel^ 
^at  the  taxation  conftituted  the  demand.  The  caie  of  BknuU 
Jbrd  v^  Foote^  Coivp.  138.  though  apparently  againft  the  Defen* 
dant,  does  in  ia£i  contain  a  ftrong  implication  in  his  fevour ; 
for  though  the  bankrupt  was  there  difcharged,  yet  the  reafon 
given  was  that  the  original  debt  being  clearly  due  before  the 
bankruptcy,  the  intereft  and  cofts  which  had  accrued  finee 
ihould  ftand  on  the  fiime/oundation.  But  in  the  pre(ent  cafe 
there  is  no  original  debt  to  which  a  reference  can  be  made : 
C  135  ]  ^^^^^  is  no  dan^ag^  and  no  demand,  till  the  cofts  are  taxed,  and 
the  judgment  of  nonfuit  figncd«.     The  fame  obiervation  applies 

.    .  to' 
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to  the  cafe  of  Lewis  v.  Piera/,  i  H.  BL  29.  as  to  that  of  Bland'  1 797. 
ford  r.  Foote.  So  in  ^jr  parte  Todd^  cited  in  Goddard  and  Van" 
ierhofden^  j  Wilf,  270.  where  the  Defendant  became  bankrupt 
ifter  a  verdiA  in  geAment  againft  him  with  nominal  damages,  Hart. 
md  the  PlaindfF  figned  judgment  in  the  following  term,  and 
had  cofts  de  incremejito  taxed  and  allowed,  Lord  Chancellor 
Henley  hdd  that  the  cofts  did  not  become  a  debt  till  the  judg- 
ment. This  current  of  authorities  is  too  ftrong  to  be  fhaken 
by  the  fingle  authority  of  Hur/l  v.  Mead^  which  appears  to  have 
been  a  faafty  decifion,  as  caufe  was  fliewn  in  the  firft  inftance. 

Shepherd^  in  fupport  of  the  rule,  relied  on  the  cafe  of  Htnjt 
T.  Meady  and  feid  that  BuUer  J.  had  there  alluded  to  a  fimilar 
eiie  in  the  Court  of  Common  PkaSy  where  the  point  was  ruled 
die  iame  way:  but  admitted,  that  he  had  not  been  able  to  find 
iny  other  than  that  of  Lewis  v.  Piercy. ' 

Ey^ie  Cb*  J.  The  ground  of  tlie  decifion  in  Lewis  v.  Piercy 
moft  have  been  that  there  was  an  a6lual  debt  which  exifted  before 
the  bankruptcy,  and  though  not  converted  into  a  judgment 
might  have  been  proved  under  thecommiffion  independent  of  the 
adion;  aiiid  being  fb  proveable,  the  fubfequent  proceedings  might 
be  oonfidercd  as  incident,  and  as  nothing  when  feparated  from 
the  fiilgeA  to  which  they  were  incident  I  would  go  as  far  as  I 
eoold  towards  relieving  the  bankrupt,  and  if  it  could  be  made  out 
dmt  the  fabftance  of  the  debt  were  conftituted  by  the  nonfuit,  and 
BOChing  more  than  the  mere  taxation  were  neceffiury  to  reduce  it 
into  a  ptm^lical  ihape,  in  which  it  might  be  recovered,  it  might 
tiMQ  be  confidered  in  the  fame  manner  as  if  the  taxation  were 
made  on  the  very  day  (a)  of  the  vcrdi6t  given :  but  if  a  nonfiiit  at 
m/[pmi$  be  only  a  ground  on  which  the  Court  is  to  pronounce 
jodgmcnt,  then  the  judgment  being  that  which  conftitutcs  the 
debt,  and  being  after  the  bankruptcy,  I  do  notknowhow  to  r^ 
ftf  the  dc^  to  the  time  of  the  nonfuit.  There  feems  to  be  only 
m  inchoate  intereft  ariiingon  the  nonfuit  at  nifi  prius;  you 
codd  not  tax  the  cofts  till  after  the  day  in  Court,  and  the  poftca 
letumed:  the  nonfliit  alone  is  nothing,  abfolutely  nothing* 
When  the  record  is  returned  into  Court,  the  Court  is  to  deal 
vith  it,  and  to  pronounce  the  judgment  of  the  law  upon  it;  upon 
which  the  cxAt  attach;  but  in  order  to  make  the  judgment  com- 
plete the  cofts  are  firft  taxed.  The  cofts  are  given  with  reference 

(«)The  daj  «t  I^ifi  Prims  and  the  day  in  bank,  the  Plaintiff  (hall  have  execution 

ia  Wnk  aac  but  one  day  in  law,  and  there-  agaiuft  the  hand  which  he  had  at  the  day 

fort  if  a  defendant  alienate  his  hand  be-  o(  Ni/i  Frius.    VUrl^^.   X^o//.^.  893. 
tnm  the  4a J  at  iVi^ /'n'Ki  and  Uw  day 
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,  1797.  to  the  judgment  of  nonfuit,  and  not  to  the  nonfuit  at  nifipfiusy 
and  therefore,  as  at  prefcnt  advifed,  I  cannot  agree  to  the  cafe 
of  Hur/l  V.  Mead.  The  nonfuit  at  nifiprius  was  not  that  which 
Hart.  gave  any  ipecific  demand,  proveable  under  the  commiffion; 
for  the  debt  was  wholly  unliquidated  till  the  moment  that  the 
Court  had  pronounced  judgment. 

Heath  J,  I  do  not  fee  how  any  poflible  reference  can  be 
made  to  the  time  of  the  nonfuit  at  nifiprius:  but  after  judg- 
ment had,  the  debt  arifing  from  the  cofts  trarifit  in  remjudicaiam 
by  virtue  of  the  a6i  of  Parliament* 

RooK£J«  This  is  one  of  many  cafes  which  bears  hard 
upon  the  bankrupt.  I  ihould  be  glad  to  fupport  the  judgment 
in  the  Kin^s  Bench,  and  relieve  the  bankrupt,  if  it  coul(l  be 
done  confiftently  with  the  rules  of  law.  But,  as  at  prefent  ad- 
vifed, I  think  the  authorities  the  other  way  too  ftrong. 

The  Cotirt  having  defired  the  counfel  to  make  inquiry  into 
the  circumftances  of  the  cafe  of  Hurjl  v.  Mead, 

Sliepherd  on  this  day  faid,  that  by  the  rule  and  original  af-^ 
fidavit  in  that  cafe  which  he  had  obtained,  it  appeared  to  have 
been  an  application  to  difcharge  the  bankrupt  out  of  executioii^ 
on  a  ca.fa.  for  the  cofts  of  a  judgment  of  nonfint 

^YR£  Ch.  J.  Thus  much  is  certain  that  the  nonftiit  at  ni/i 
prius  is  that  which  neceftarily  produced  the  judgment  of  nonfuit* 
It  will  be  difficult  to  diftinguifh  this  cafe  from  a  cafe  {a)  where 
an  a6iion  of  flaiider '  was  brought,  and  damages  given  by  the 
jury,  and  before  the  day  in  bank,  a  commiffion  of  bankrupt 
iffiied  againft  the  Defendant,  who  on  this  groimd  was  difcharged 
out  of  execution.  There  was  no  original  debt  previous  to  the 
verdi£l  in  that  cafe  any  more  than  before  the  nonftiit  at  nifi 
prills,  in  the  cafe  of  Httr/l  v.  Mead,  I  do  not  thipk  either  of 
the  cafes  founded  on  principle.  But  the  queftion  is,  Whether 
ure  ought  not  to  adhere  to  a  decided  cafe  rather  than  contradi6l 
i^  where  the"  demand  is  fticb  as  the  Court  cannot  look  upou 
vpth  favour  ?  On  this  ground  v®  ?re  of  opinion  that  we  muft 
make 

The  rule  abfolute^ 

(«)  Lmfford  v.  £////,  cit  I  H,  Bl.  49.  /i. 
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John  Norman  Cross  Demandant,  William  Grey  Nav,%7Ld, 
Tenaot,  and  Anne  Pead  and  Another  Vouchees.      ^  ^    ^  ^^^^ 

456. 560. 

/^LjtrroN  Serjt  on  a  former  day  moved  to  amend  the  writ  Th«  Court  will 
^  of  entry,  mittimus^  tranfcript,   and  recovery,  in.  this  cafe.  SJ^enr*  miftik« 
Tlie  premifes,  as  dcfcribed  in  the  deed  to  lead  the  ufes,  amounted,  in  the  writ  of 
on  being  added  together,  to  one  hundred  and  fixty-oight  acres  ^mt^^^!^ 
two  roods  fitleen  poles:  in  the  recovery  the  parcels  were  de- 
fcribed  to  be  two  mefluages,  thirty  acres  of  land,  thirty  acres  of 
meadow,  and  thirty  acres  of  pafture,  whereas  tlie  recovery  was 
intended  to  be  fuffered  of  two  mefluages,  fifty  acres  of  land,  fifty 
acres  of  meadow,   and  fifty  acres  of  pafture :  the  miftake  was 
fuppofed  to  havp  orighiated  mith  tlie  clerk  in  the  country  writing 
the  figures  30  inftead  of  50 ;  the  parties  were  all  alive. 

It  was  urged  that  no  inconvenience  would  arife  fi'om  this 
amendment,  provided  that  tlie  increafed  fine  for  alienation  were 
duly  paid. 

The  Court  direfted  the  parties  to  apply,  ip  the  firft  inftance^ 
to  the  Alienation  Office,  and  mention  the  matter  again  when 
that  wa3  done. 

Accordingly  it  was  afterwards  brought  on  again  by  Clayton^ 
who.ftated  that  an  application  had  been  made  at  the  Alienation 
Qflke,  where  the  praftice  was  to  rate  n  new  fine  for  King's  fil- 
iw,  on  the  whole  number  of  acres,  and  then  make  allowance 
for  the  money  received  before,  and  that  there  was  a  precedent 
in  the  office  of  a  manor  having  been  added  on  a  fimilar  motion. 

But  the  Chief  Juftice  intimating  his  recolleftion  of  a  refolu- 
tion  in  the  Houie  of  Lords,  that  no  original  writ  could  be 
amended,  and  wifiiing  to  confider  to  what  length  the  pra£iice  of 
amendments  had  gone  fince  th^t  time,  the  caic  ftood  over  till 
diis  day,  when  being  again  moved. 

Eyre  Ch.  J.  I  hefitate  about  granting  this  motion,  becaufe  I 
find  a  cafe  in  the  Houfe  of  Lords,  where,  on  a  reference  to 
Ix)rd  Holt  and  the  Judges,  it  was  determined  that  a  miftake  in 
awrit  of  entry  could  not  be  amended  either  by  common  law 
or  by  ftatute.  It  is  the  cafe  of  hord'Pembrokej  i  Salk.  52.  The 
praftice  I  underftand  to  be  in  favour  of  the  amendment.  My 
only  difficulty  ariics  from  the  cafe  I  have  mentioned ;  but  if  my 
i^rothers  fire  iatisfied  I  fhal}  not  oppofe  tlie  amendment. 

HiiATn 
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1797.  Heath  J.  By  Gag^%  cafe  (a),  5  Rep.  45.  and  fevcral  ca&s  to 

■  be  fi>UBd  at  the  aid  ofPiggoU  (6),  amendm^its  of  conunon  re« 

^^°"        coveries  are  warranted ;  and  dufiiig  twenty-two  years  tfiat  I  have 

PtAo.        fat  here,  it  has  been  the  conftant  practice  to  amend  them  by  the 

deed  to  lead  the  ufes. 

RooRE  J.     By  the   8  H.  6.  c.  1 2.    original  writs  may  be 
amended  as  to  miftakes  of  the  clerks.    Tlierfe  is  a  cafe  inBlackm 
Jlone  {c)  alio,  where  it  was  held  that  if  a  clerk  miftakc  his  in- 
ftru£lions  the  praecipe  fhall  be  amended. 

Leave  was  given  to  amend,  (rf) 

(a)  Tn  z  Salk,  53.  and  Fftefcm,  x88.  {d)  Vid.  %  Barnts,  14.   tnd  ft  1 6.  and 

Cage*$  cafe  U  ftid  to  be  rotiireported,  and  yeaJthfim  v.  Stafiie^,  Cmifi,  2  vol.  p.  183. 

not  law.  where  the  prutife  and  writ  of  entry  in  a 

{k)    Drake    and    another  v.  BUdulph^  common  recovery  were  amended.  <^- AI|<» 

pw  222.  Skinner  and  Others  v.  Landy  p.  228.  Arthur  Blaekamor\  caTe,  8  Co,  156.  163. 

{€)  Vid.  Wat/en  v.  Cox,  and  Henvel  ^»  and  Wynne  v.  Wynne,   7  Med.   49ft*  joi 

Zedge,  %  BL  747.  and  1065.  alTo  3  Wiff,  1  Wi/f.  ZS'4*-  S.  C.  JPearfim  v.  Fiat/em, 

154.  I  H.  Bl.  73.  Wineb.  99. 


a  EmfeRtf*  •■ 

Contra  p.  Ld.      ViCTOIRE     ADELAIDE      FrAN^OISE     MeLAN      t;.      The 

ff^Tf"^  Duke  de  Fitzjames. 

/^.  141. 

If  a  defendint  A  RuLE  had  been  obtained  by  Shepherd  Seijt  calling  on  the 
fe  IhtfcJ^nti  PlaintiflF  to  fhew  caufe  why  the  b^l-bond  given  for  the 

<maninftrumenc  appearance  of  the  Defendant  in  this  caufe  ihould  not  be  de* 
Ipral^,  and  by  li^ercd  up  to  be  Cancelled,  on  the  Defendant  entering  a  common 
which  inftru-      appearance. 

^  ^ly^  The  affidavit  of  debt  ftated,  "  That  the  Defendant  was  jufUy 
not  hit  perfoB,  and  tmly  indebted  to  the  deponent  in  the  fum  of  looo/.  and 
to'tbelawc?  upwards  (a)  on  a  certain  deed,  under  the  hxmd  and  feal  of 
freinee  made  the  Defendant,  bearing  date  the  22d  January  .1789,  made  and 
pn  motion  wSi"  executed  in  Francey  according  to  the  laws  there  in  force,  to  and 
difcharge  him     in  &vour  of  the  deponent.^ 

^moMja  anp«u^  ^7  ^^  inffarument  in  qaeftion,  the  DeiSmdant  <*  creates,  con* 
«A(«r  ftitutes,  promifes,  fecures,  and  grants  to  the  PlaintiflP  the  fum 

of  30,000  livres^  by  way  <^  yearly  annuity,  4^.  which  fum 
the  Defendant  promifes  and  binds  himfelf  to  pay  to  the 
Plaintifi^  at  his  houfe,  or  to  the  bear^  of  this  prefent  deeds 
in  four  equal  payments,  at  the  four  ufiial  periods  of  the  com^ 

{a)  When  thxf  was  firft  moved,  tb«  of  the  deUi  to  hold  the  Defendant  te  haii 
Court  douhted  whether  iIm  words  **  on  •  But  fhie  obje^Hon  wit  Qerer  mentioned 
ctrtMidMd**  were  a  (uffickat  dtfcriptioo    9&aim 

moa 
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mon  year,  S^c.  authorizing  the  Plaintiff  to   take   and  levy       X797* 
the  fiikl  annuity  (everally  upon  the  property,  goods,  moveables         >  i    ■■■ 
and  immoveables,  at  p^refent  or  hereafter  to  be  in  pofTeflloii       Mklah 
of  the  Defendant ;  who  for  the  better  fecuring  the  payment  of  the  The  Duke  d« 
ikid  annuity,  mortgages  and  renders  reiponfible  the  whole  of  the     ^»i^J^**'*» 
£ud  property,  goods,  Sfc.  as  above  ftated.     Hiis  inftrument  to 
bear  the  intereft  of  10  per  cent,  according  to  law,  S^c.  the 
Djefendant  promifing  and  binding  himielf  to  fulfil  the  tenor'  ^ 

of  this  deed,  under  penal^  and  mc^tgage  of  all  his  property,  ^ 

goods,  moveables  and  immoveables,  now  or  hereafter  to  be  in 
his  poflefCon,  and  which  he  fubmits  for  that  purpofe  to  tlic 
rdftraint  of  juriidi£Uon  of  the  Court  of  Chatelet  at  Paris^  and 
fully  renouncing  every  thing  which  may  be  conti'ary  or  injurioun 
to  thefe  prefents,"  4*c. 

An  affidavit  of  a  M.  UOuirement  was  alio  produced,  ftating, 
"  That  the  deponent  had  been  a  counfellor  of  the  Parliament  of 
Tariz  during  twenty-five  years,  and  in  that  chara6ler  was  (killed 
in  the  laws  oi  France :  and  that  by  the  laws  oi  France^  and  par«r 
ticolarly  by  the  6th  article  of  the  34th  title  of  the  Ordinance  or 
Law  of  1667,  which  was  in  full  force  when  the  (aid  deed  was 
made,  not  only  the  perfbn  of  the  contra£ior  or  grantor  was  not 
engaged  or  liable,  but  it  was  not  even  permitted  to  the  party 
ContraAing  to  ftipulate  that  his  body  ihould  be  arrefted  or  im^ 
prifoned  by  reafon  of  a  deed  of  that  fort ;  and  that  the  only  caie 
viiere  a  peribn  could  be  arrefted  or  imprifbned  by  the  laws  of 
France  for  debt,  was  upon  a  bill  of  exchange,  or  a  commercial 
cngag^nent ;  and  that  in  every  other  cafe  the  property  only  was 
liable  to  be  ieizod/' 

Adair  Seijt  now  fhewed  caufe.  This  rule  was  granted  in 
Older  to  aicertain  whether  the  fecui*ity  in  queftion  was  that  kind 
if  lecurity  which  imported  a  remedy,  againft  the  peribn  of  the 
Defendant,  or  whether  it  was  only  in  the  nature  of  a  mortgage 
dk  his  eftate.  If  this  be  a  mere  fecurity,  affe^ing  the  land  and 
perfimal  proper^  only  of  the  Defendant,  and  if  it  ib  appears  oq 
thefiux  of  it,  the  Court  will  attend  to  that  drcumftance.  But 
if )  can  ihew  that  it  is  a  perfonal  fecurity  a£fe£iing  the  perfoQ 
and  fiJlowing  it  every  where,  whatever  may  be  the  law  of 
frtmcg  as  to  the  form  of  proceeding,  yet  when  the  party  is  found 
hi  &is  or  ^y  other  country,  he  <nay  be  proceeded  againft  accord- 
9^  to  th^  n^  and  pra^ice  of  the  country  in  which  he  is  refident» 
The  inftrument  was  given  for  a  fubfifting  debt,  and  may  becalled^ 
\o&i,  ]^itdieI)efeiidantbinds,firft,hiiQfeIf,aj^ 


■■      '- 
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1797.  It  is  therefore  in  fafi^a  double  fecurity.  ift,  It  is  a  perfonal 
fecurity  by  which  the  perfon  is  charged,  2dly,  It  is  a  charge  on 
the  property  real  and  perfonal  of  the  Defendant  And  yet  it  is 
Tlie  Duke  de  Contended,  that  though  it  has  a  double  a{|)e6l  it  extends  only  to 
iTxjAMit.  ^Yie  property,  and  not  to  the  perfon.  Indeed  the  property,  which 
is  the  fubjeft  of  this  mortgage,  being  in  another  country,  and 
fubjeA  to  the  laws  of  that  country  only,  the  fole  remedy  which 
the  Plaintiff  now  has  is  againft  the  perfon  of  the  Defendant. 

Shepherd  in  fupport  of  the  rule.  ITie  affidavit  of  M.  UOutre^ 
ment  is  confirmed  by  the  comment  on  the  Ordinance  of  1667, 
to  be  found  in  the  pofthumous  works  of  M.  Pofhler^  quarto"  edit- 
V0I.7.  Cinquieme  Partie^  chap,  i.  **  De  la  Contrainte  par  Corp$^* 
from  p.  278.  to  p.  285.;  where  it  is  laid  down,  that  all  conflraint 
of  the  perfon,  even  afler  judgment,  on  all  contrafts,  (except  thofb 
which  are  there  fpecified,  and  amongft  which  fuch  a  contrail  as 
the  prefent  is  not  included),  was  taken  away  by  the  law  of  1 667, 
This  motion  is  not  made  on  the  ground  of  privilege ;  in  that  cafe 
the  law  of  England  would  proceed  according  to  its  own  rules.  But 
if  the  contra6i  was  entered  into  witli  reference  to  the  laws  of 
France^  it  is  the  fiune  thing  as  if  thofe  laws  were  exprefsly  ilated 
on  the  inflrument  So  if  a  bond  is  made  in  France^  payable  in 
England^  being  made  with  a  view  to  the  law  of  Etigland^  that 
law  mufl  prevail,  Robirifonx,  Bland ^  Burr.  1077.  In  TaUcy^ 
rand  v.  Boidangery  3  Fezey  jun.  447.  the  circuraftances  were 
much  of  the  lame  nature  as  in  the  prefent  cafe.  It  was  flated  in 
argument,  that  the  Court  of  Common  Pleas  had  difcharged  a 
Defendant  bn  common  bail,  becaufe  his  perfon  would  not  have 
been  liable  by  the  law  of  France  {a).  And  the  Lord  Chancellor 
fiud,  **  It  would  be  contrary  tp  all  the  principles  which  guide  the 
Courts  of  one  country  in  deciding  upon  contrails  made  in 
another,  to  give  a  greater  efiFeil  to  the  contraft  than  it  would 
have  by  the  laws  of  the  country  where  it  took  place ;"  and  added, 
•*  that  he  had  no  doubt  that  a  court  of  law  would  upon  fiich 
grounds  difcharge  a  Defendant,  upon  common  bail." 

Eyre  Ch.  J.  In  cafes  originating  in  this  countrj',  and  wholly 
governed  by  the  laws  of  this  country,  this  Court  rarely  interlereis 
In  a  fummary  manner  to  difcharge  a  party  on  a  common  appear* 
ance,  provided  the  affidavit  of  debt  is  conceived  in  pofitive  terms ; 
nor  will  the  Court  do  it  in  any  cafe  unlefs  it  fees  diftipilly  that 
an  ill  uie  has  been  made  of  the  power  of  holding  to  bail*    It  haa 

(«)  Sbtpbtrd  adpoitted  tftit  he  ha^  not  been  able  to  find  anj  account  ^f  (Uih  t  caf^ 
in  thii  court. 
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been  very  often  repeated,  and  I  wifli  it  were  more  clearly  un-        i797» 
derftood,  that  the  Court  does  not  mean  to  try  the  queftion 
between  the  parties  on  theie  preliminary  motions.     But  it  is  a 
▼ay  dii&rent  cafe  when  the  ground  of  the  debt  is  a  tranfaclion    The  Duke  d« 
in  a  foreign  country.     It  does  not  then  originate  in  our  law, 
but  in  the  law  of  that  country  which  creates  the  obligation. 
That  law  muft  be  laid  before  us  by  evidence;  fince  we  do  not 
tske  notice  of  it  of  courfe.     When  it  is  fwom  that  a  party  is 
indebted  on  a  bond  or  a  promiflbry  note,  we  know  what  the 
nature  of  thole  inftruments  is,  and  the  law  concerning  them ; 
or  if  for  goods  fcfid  and  delivered,  we  know  that  goods  fold  and 
deUrered  may  create  ilich  a  debt     But  if  the  plaintiff  fwear 
pofitively  to  a  debt  in  this  country,  and  refer  to  ibmething 
iriiich  renders  it  ambiguous  whether  there  be  a  debt  or  not^ 
the  par^  ought  not  to  be  held  to  bail.     Suppofe  he  were  to 
refer  to  fbme  contra6i  which  had  the  appeai*ance  of  being  equi- 
valent to  a  bond,  and  the  Defendant  were  to  ihew  that  it  raiied 
8  demand  for  damages  unliquidated ;  I  think  the  Court  would 
&y,  the  Defendant  may  be  held  to  bail  upon  a  ipecial  order, 
bat  not  by  the  mere  force  of  the  affidavit     Apply  this  reafbn* 
iog  to  the  cafe  before  us.     The  Defendant  is  held  to  bail  on 
8  coatraA  made  in  France^  the  nature  of  which  we  muft  learn, 
Qot  from  the  £ice  of  the  inftrumcnt,  but  from  evidence.     There 
is  "Qo  reference  in  it  to  the  laws  of  this  country.     It  muft  diere- 
fare  be  (hewn  what  the  laws  of  France  are^  and  that  they 
create-  an  obligation  wliich  the  laws  of  England  will  enforce. 
What  would  be  a  defence  there,  will  be  a  defence  here.     The* 
iriiole  therefore  turns  on  the  laws  of  a  foreign  country.     No 
general  rule  can  be  laid  dowii ;  for  whether  there  be  a  debt  or 
not  does  not  come  within  our  knowledge,  nor  indeed  that  of 
the  party  himiel^  who  may  be  miftaken  v^ith  re^pedi  to  the  law* 
I  do  not  know  that  we  have  ever  done  what  is  now  defired  of 
ns  before ;  but  if  it  appears  that  this  contrail  creates  no  perfonal 
obligation,  and  that  it  could  not  be  fued  as  fuch  by  the  laws  of 
tnmce,  (on  the  principle  of  preventing  arrefts  fo  vexatious  as  to 
be  an  abufe  of  the  prpcefs  of  the  Court)  there  feems  to  be  fair 
ground  (m  which  the  Court  may  interpofe  to  prevent  a  proceeding 
faoppreffiv^  as  a  perfotial  arrdl  in  a  foreign  country,  at  the  com* 
fiieneement  of  a  ftiit,  in  a  cafe  which,  as  &r  as  we  can  judge  at 
pieGmt,  aodioirizesno  proceeding  againft  theperfon  in  thecountry 
in  wliich  the  tranla£Uon  pafled.  If  there  coulc^be  none  in  France^ 
in  my  opiaio^  there  can  be^nooe  here^    I  caaaot  conceive  that 

what 
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what  is  no  perfonal  obligation  in  the  country  in  which  it  aiiftA 
can  ever  be  raifed  into  a  perfbnal  obligation  by  the  laws  of 
another.  If  it  be  a  perfonal  obligation  there,  it  muft  be  enforce 
here  in  the  mode  pointed  out  by  the  law  of  this  country;  but 
what  the  nature  of  the  obligation  is  muft  be  determined  by  the 
law  of  the  country  where  it  was  entered  into,  and  then  thik 
country  will  vpplj  its  own  law  to  enforce  it 

Heath  J.    I  wifh  I  could  concur  in  opinion  with  my  L<>rd ; 
for  I  think  tlus  ft  very  hard  cafe.    This  affidavit  fwears  im 
ftri£Uy  as  pofflble  to  a  ddbt  due  on  a  written  contrad.     It 
being  a  foreign  contraA  the  party  has  been  cafled  upon  to  prcH 
duce  it,  and  fhew*  of  what  nature  it  i%  before  we  allow  thtf 
Defendant  to  be  held  to  baiL     Now  tius^  on  confideratioii^ 
does  fe^m  to  me  to  be  a  perfonal  contraft,  and  if  it  be  fo^  I  hain^ 
hot  the  leaft  doubt  that  the  Defendant  ibould  be  held  to  baiL 
That  being  the  cafe,  we  all  agree,  that  in  eonftrtdng  col^tra£tsf 
We  muft  be  gdv^med  by  the  laws  of  the  country  in  which  they 
itre  made;  for  all  contraAft  have  a  reference  to  fiich  kiwa. 
But  when  w^  come  to  remedies  it  is  anoth^  thing,  they  nraft 
be  purfued  by  the  means  which  the  law  pointa  out  where  the 
party  refides.     The  laws  of  the  country  where  the  contraA  was^ 
made  can  only  have  a  reference  to  the  nature  6^  the  contin^ 
not  to  the  mode  of  enforcing  it.     Whoever  comes  into  a  coitfi- 
tfjr  voluntarily  fubjefb  himfelf  to  all  the  laws  of  diat  oountry^ 
and  therein  to  all  the  remedies  direAed  by  thofe  laws,  on  hi# 
jpafdcular  engagements.     If  an  Iri/h  peer  comes  over  to  thisi 
country,  he^  mi^  be  arretted  (m  a  contraA  entered  into  ijl  ihfu* 
lafuiy  dioogly  his  privily  would  have  proteAed  lain  in  tliaif 
country.     It  would  be  hard  if  it  were  otherwHei  fhice  ti^ 
advantage  would  not  be  mutuid  between  the  contra^ng  partiesiw 
Suppofe  thef  Duke  de  Fitzfames  might  have  bem  altered  by  th^ 
law  cS  Frofteey  and  that  he  could  not  by  our  law,  in  Aa€  cafe 
he  wmdd  have  had  the  advantage;  as  it  i^  the  Plaintiff  ka# 
obtained  «n  advantage^  and  ought  not  fo  be  deprived  of  it. 
1  ffasdl  be  glad,  however,  if  my  /Brother  Booke  foall  a^frec^  hf 
opinion  widi  my  Lord,  finee  it  is  a  cafe  Whidi  de£^ea  com* 

paffion. 

RooK^  J.  I  entirely  f^rte  with  my  Lord  GAtt  Juftictf. 
Hiough  the  contra£l,  on  the  fitoe  of  it,  may  ieem  to  bind  tb# 
p^rfon  of  the  Duke  de  Fitzjctmes^  by  the  words,  •*  bindii^  him*' 
feli^**  i^c.  yet  beii^  made  abroad,  we  muft  oonSdcsr  how  it  would 
b^  utiderftMd  iO*^  ceunliy  where  it  WB»  madar  ^A^cordii^ttk^ 
*-  •  the 


vs  THx  TuiETY-EiGUTH  Yeab  OF  GEORGE  III.  t4i 

the  affidavit  which  has  been  produced  on  one  (ide,  and  not        1797* 

contradi Aed  by  the  other,  this  omtrafl  is  confidered  in  France    '  ■■ 

at  not  a£fe£iing  the  peribn.     Then  what  does  it  amount  to?  '^/^^ 

It  is  a  contradi  that  the  Duke's  eftate  fhall  be  liable  to  anfwef    Tht  Duke  <!• 

the  demand,  but  not  his  peribn.     If  the  law  of  France  has  faid      ^TzjAntf. 

that  the  perfbn  (hall  not  be  liable  on  fuch  a  contrafl,  it  is  the 

6me  aa  if  the  law  of  France  had  been  exprefily  inferted  in  the 

COiitraiA.     If  it  had  been  fpccially  agreed  between  the  parties 

■ot  to  oonfider  the  Duke's  perfbn  liable,  and  nfider  thofe  cir* 

cnmifainces  he  had  come  over  here,  there  would  have  been  no 

£flerence  between  us ;  for  if  it  were  agreed  there  that  the  per- 

fin  Ihoiild  not  be  liable,  it  would  not  be  liable  here.     Now  as 

fa  aa  I  can  underftand  the  contrail,  this  is  the  true  meaning  of 

it    The  defendant  is  not  bound  by  the  mere  words  of  the  con* 

tnStj  but  has  a  right  to  explain  by  affidavit  how  it  would  be 

confidered  in  France.     With  the  explanation  givei  I  am  fiitif- 

fied,  and  being  fadsfied  with  it,  I  think  the  Defendant  ihould 

be  permitted  to  enter  a  common  appearance. 

Rule  abfblut& 


HUTCHINS  V.  HeSKETII.  JVnr.ijd. 

n^RE  Defendant,  a  prifoner  in  the  Fleets  had  formerly  applied  if  a  prifoQcr 
*  to  the  Court  to  be  dilcharged  under  the  Lords'  aa  (a),  SSySl^^^r 
and  accordingly  at  that  time  delivered  into  Court  a  paper  by  /X3.  of  th« 
way  of  fchedule,  ftating  that  he  was  poffeffed  of  no  property ;  ^^i^'ffj^ 
OD  which  he  was  remanded,  the  Plaintiff  undertaking  to  pay  fcMiOt  nd  it 
Km  his  groats.    The  Plaintiff  having  fince  difcovered  that  the  SUSJl^  m 
Defendant  had  ibme  property  at  the  period  of  his  former  appli-  at  thebftnccof 

^..?  -  ff  creditor,  •?•& 

™0°»  wkhthepri. 

Clojfion  Serjt  moved  the  Court  to  have  him  brought  up  fontr't  coofent,  ' 
underbid,  of  the  above  a6i,  in  order  that  he  might  be  com-  broufhtopa 
pdied  to  affign  over  fuch  property.  ^^^^'^JJIS^rf* 

Eyre  Ch.  J.    I  am  not  prepared  at  prefent  to  dire6l  the  Inendlog  hb 
prifimer  to  be  brought  up  and  have  a  new  oath  tendered  to  ft^eduk  and 
Urn,  by  i^eh,  if  he  takes  it,  he  muft  be  convi£ted  of  peijury.  dmprcfeny 

Rooks  J.     I  think  we  cannot  make  this  order.  7**^*t^l3udr 

Cbjlfon,  having  been  defired  by  the  Court  to  look  into  this  mat- 
tB|  this  day  mentioned,  that  he  now  had  the  confent  of  the  pri-^ 
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1797.        foncr  to  affign  his  ctFeAs  by  amending  his  fchcdulc,  and  moved 
that  he  might  be  brought  up  for  that  purpofc. 

Sedper  Eyre  Ch.  J.  This  motion  is  not  made  on  any  affi« 
HssKiTB.  davit,  ftating  any  niiii^prehenfion  on  the  part  of  tlie  prifbncr 
at  the  time  of  deUvcriog  in  his  fchedule.  What  reaibn  then  is 
there  for  our  doing  what  is  deiired  of  us  ?  If  a  man  in  the 
iituation  of  the  Defendant  had  made  a  miftake,  the  Court  would 
go  as  fiir  as  poflible  to  allift  him.  But  this  is  not  tliat  oafe. 
This  is  a  det^fted  man  who  hos  dared  to  give  in  a  fchedule  at 
the  fchedule  of  a  man  without  effe6ls,  when  he  really  had  efleAa. 
Here  we  are  without  apology  for  allowing  Iiim  to  amend  hit 
fchedule.  Should  we  affift  him  in  his  attempt  to  avoid  thoie 
heavy  penalties  which  are  impofed  by  the  a£i  on  perfons  who 
have  condu£tcd  thcmfelvcs  in  tliis  way?  He  may  poiliblj 
efcape  th6fe  penalties  for  aught  I  know,  but  it  muft  not  be  l^ 
any  a£l  of  this  Court.  Nor  is  it  neceifary  for  tlie  fake  of  th» 
creditor  that  we  ihould  interpofK  If  the  Defendant  really  has 
fuch  effc£ls  as  the  Plahitiff  fuppofes,  he  may  procure  a  title  to 
them  without  coming  to  this  Court.  We  fliall  not,  after  what 
has  paffed,  order  the  prifoner  to  be  brought  up  on  this  fug- 
geftion. 

Clayton  Scrjt  took  nothing  by  Ids  motion* 


^!!^'^'p  n    Sir  B.  Hammet,  Knt.  and  Others  v.  Sir  W.  Yea,  Bart. 

3  ^^  sSf  JriuU 
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^.being.b»ker    r\EBT  on  bond  for  2S,20o/. 

in  the  country,  -*-^       Pleas. — I  ft,  A^cw  ejl  fachim  ;  2d,  3d,  and  4tli,  Ufury 

f^mSiAf  *f«r  in  the  manner  of  difcounting  a  promiflbry  note  for  1 800  /.  dated 

3.  ami  takes  the  the  13th  of  Augtifl  i795>  ^'^^  payable  four  months  after  date, 

for  tl^'riine  they  S^h  and  6th,  Ufury  in  the  manner  of  difcounting  a  promiflbry 

luivetorun;  A  ^Qte  for  3000/.  dated  the  25th  Augujl  1795,  and  payable  four 

ham  be  wni  have  months  aAcr  date.     7th  and  8th,  Ufury  in  the  manner  of  dil^ 

«^j^»<»«y»  *•  counting  a  promiflbry  note  for  2  3  00  /.  dated  tlie  1 7th  Sept*  1 795, 

caniedtohis  and  payable  four  months  after  date:  Each  of  the  ieven  \x& 

w  **"«  •  ^^^  pleas  averring  that  the  bond  in  queftion  was  given  to  fecure  to 

and  pert  by  hills  the  plaintifi  (among  other  fums  of  money)  the  payment  of  the ' 

CO  L^mdtm^  feme  ppomiflOTy  note  to  which  it  related. 

at  tnfee,  tonie  •^  *    ^^      _  ./v*  «  1      /•   n     1  rrs      t      i»  i   .a 

fer«i,  and  ibma      ^  Replication.    lUuc  jomed  on  the  nrft  pica.    To  the  ieven  lait^ 
^heWw'**'  "  ^^  ^^  ^^  ^'^  corruptly  and  againft  the  ftatute,  ^c.  agreed,. 

be  an  vfurJouttraniaAfoB,  fo  at  to  induce  the  Court  to  grant  a  b«w  trial,  fince  the  furphis  of  intereft  taken 
by  d,  m^fA  be  Nfetabk  to  Um  expeactt  cf  lemiitance. 

s  4^- 
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4re.  as  the  fold  defendant  hatli  in  tlmt  behalf  alleged ;''  tendering 
ifiiie.  (a) 

Rejoinder. 


(«)  Tli«  fpedal  pleas,  which  were  drawn 
and  fettled  with  much  confideration,  were 
iifelk»w: 

ift.  That  after  the  29th  day  oiSeptemher 

A.IX1714,  and  before  the  making  of  the 

laid  writiog    oUigatory,    to  wit,    on   the 

X4th    daj   of   Augury  A.  D.  1795*  at, 

Vf.  tha  Cud  J,  U.  VI  as  )x>(refred  of  and 

■tereftad  in  a  certain  note  in   writing, 

caauHjulj  called  a  promiflbry  note,  bear- 

iaidau  the  13th  day  of  ^argi^  in  the  faid 

yar  of  our  Lord  1795,  made  and  fub* 

bribcil  \j  tha  (aid   J,  H.^  whereby  the 

fiid  J.  H»  foot  months  after  date   pro. 

wfed  CO  pay  to  the  faid  Sir  JViilian  Tea 

m  oidar  i9oo/.  vaine  received.    And  the 

mSa  fy.   afierw^rds,  to  wit,  on,  tife. 

ai,  t^r.  indoriied  the  faid  promiflfory  note; 

bis  own  hand, being  thereunto  fubfcribed, 

aad  delivered  the  (aid  promilTtry  note  fo 

iodorfedto  the  faid  J.H.,  and  the  faid 

pwniUbry  note  being  Co  made   and  in- 

dorfed,  and  the  iaid  y,  H.  being  fo  pof- 

Med  thereof  as  aforcfiid,  after  the  29th 

dn  tiStfttmktr  A.  D.  1 7 14,  and  before 

ibt  making  of  the  iaid  writing  obligatory. 

It  wit,  OD,  l^ft.  at,  Uff.    it  was  corruptly 

aad  a^ainil  the  ftatute  made  in  fuch  cafe 

*pttd  between  the  f^iid  Plaintiffs,  then  and 

tbere  being   bunkers  and   partners,    and 

canying  00   thd    bnGnels  of  hankers  in 

paimeiihip,  and  the  l'a:d  J.  H.  that  the 

M  PbinttfTs  ihouU  lend  to  the  laid  J.  H. 

iTfoL  in  maon<r  following ;  (that  is  to 

^1)  that  the  faid  Plaintiffs,  on  the  faid 

I4lh  day  of  Augui  in  the  (Mi  year  of  our 

LoBd  X795,  ^TaumtiM  in  the  county  of 

tmmr/ei,  to  wit,  at  London  afcrefaid,  in 

die  parilh  and  ward  aforefaid,  O.ould  de> 

fircr  to  the  faid  7.  H,  a  ceruin  bill  of  ex- 

cki^fa  in  writing,  drawn  by  them  the  fatU 

PlHRiA  00  cenain  pezfons  trading  under 

the  ftfle  and  firm  ot  Sir  James  EfdaiU  and 

Co.  §m  500/.  payable  three  days  after 

%^  of  thit  hiQ  of  exchange;  and  alfb  a 

oilier  bill  of  exchange  in  wiitine, 

\ff  tlion  tfao  faki  Plaintifi  upon  the 

fcribna  tradhig  under  the  flile  and 

fan  ti9sjmme$  J^daiUvo^  Co.  for  other 

SOoL  pojaUe  feven  days  after  fi8:ht  of  the 

6id  lift  ncntkMiod  bill  of  exchange ;  and 

thx  tbt  PUifltift  then  and  there,  to  wit, 

«,  tSe.  at,  \2fe,  flioiild  lend  and  advance 

ID  dw  laid  7.  if.  other  470^  and  (hould 

p«  credit  to  the  fakI  J.IL  fas  other 

Ifiol.  b  account  btcwet n  them  the  laid 

▼QUI,  L 


Phitntifl&,  as  fuch    bankers,  and  partners 
as.  aforelaid  and  the  (aid  y.  H. ;  and  that 
they  the  faid  Plain  tiflb  then  and  there,  to 
wit,  on,  \^c.  ihould  forbear  and  give  day 
of  payment  to  the  faid  y.  H.  of  the  faid 
I7vd/.  (ia  to  be  lent  to  the  liiid  y.  H,  m 
maimer  aforefakl,   until  the  (aid  liooL 
mantiooed    in  the  faid  promilTory   note 
ibooki  become  due  and  payable  accwdin^ 
to  the  form  and  effect  thereof;  (that  is  to 
fay,)  until  the  l6th  day  of  December  in 
the  faki  year  of  our  Loid  1795,  and  diaf 
they  the  faid  PlaintiflEt  for  fuch  loan  and 
forbearance  of  the  faid  1770/.  fo  tobe  lent 
and  forborne  as  afcrefjid,  (hoikd  take  30/. 
when  the  faid  1800/.  mentioned  in  the 
faid  promifl()ry  note  ihould  become  duo 
and  payable  according  to    the  form   and 
effe^  thereof,  to  wit,  on  the  i6th  day  of 
December  in  the  laid  year  of  our  Lord 
1795,  an*  that  for  fccirinj  the  payment 
to  the  faid   Pl^iintiff^,  as  well  of  the  faid 
1770/.   as  of  the  faid  30/.  the  faid  7.^, 
Ihould  deliver  to  the  faid   Plaintiffs  the 
faid  promiifory  note  fo  made  and  indorfed 
as  atorefaid,  to  wir,  at,  xs^e.     And  the  faid 
Sir  JV.  further  faith,  That  in  purluance  of 
d>e  faid  a?reement,  the  faid  Plaintiffs  af- 
terwards, to  wit,  on,  \^c.  at,  \*f§.  did  lend 
to  the  faid  J.H,  the  faid  1770/.  in  the 
manner  fo  agreed  upon  as  aforefaid,  and 
vdid  forbear  and  give  day  of  payment  of  tho 
faid  iTJOf.  until  the  faid  1800/.  mentioned 
in  t^e  faid  promiffory  note  ihould  become 
due  and  payable  according  to  the  form  and 
effect  thereof,  to  wit,  until  the  i6th  day 
of  December  in  the  faid  year  of  our  Lord 
1 79  ^     And  the  fa  d  Sir  IV.  further  faith. 
That  in  further    purfuance  of  the    faid 
agreement,  and  for  fecuring  the  payment 
to  the  faid  Plaintiils,  as  well  of  the  laid 
1770/.  as  of  the  faid  .10/.  the  faid  y.  H. 
afterwards,  to  wit,  on,  life,  at,  Iste.  did 
deliver  to  the  faid  Plaintiffs,  and  the  faid 
Plaintiffs  did  take  and  receive  from  the 
faid  y.  H.  the  Did  promiifury  note  10  made 
and  indorfed  as  aforefaid :   And  the  faid  Sir 
W,  further  faith,  That  the  faid  30/.   fo 
agreed  to  be  taken  as  lall  aforefaid  by  the 
ikid  Plaintiffs  for  the  faid  loan  and  forbear- 
ance of  the  faid  1770/.  in  the  manner  fo 
agreed  upon  as  aforefaid,  is  above  the  rate 
of  5/.  for  the  forbearance  of  too/,  for  a 
jraar,  to  wit,  at,  Isfe.     And  the  fakl  Sir 
IV,  further  faith,  Thathe'the  faid  Sir  IV. 
afterwardi,  and  after  the  laid  a9tb  day  of 

Sept. 
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.    Rgoinder.    Ifllie  joined. 

The  bond  in  queftion  was  given  to  feoiire  the  payment  of  fix 
promiflbry  notes  at  four  months,  drawn  by  one  James  Haviland^ 
to  the  order  of  the  Defendant,  and  by  him  indorfed  to  the  Plain- 
tiffs, who  were  bankers  at  Taunton^  {viz,  one  dated  the  ift  of 
J^  for  1500/.;  one  dated  the  I'^th  ofAuga^Jor  1800/./  one 
dated  the  25/A  of  Augnftjor  3000/.;  one  dated  the  17/A  Sept. 
Jbr  2300/.;  one  dated  the  17th  of  OBober  for  2000/.;  and  one 
dated  the  26th  of  OSiober  for  2000/.;  amounting  in  all  to 
1 2,600/.),  and  all  of  which  had  been  difcounted  by  them.    The 


Sept.  A.D.  17I4»»  to  wir,  (m,  \Ste.  4it,  ^c, 
fealed,  and  as  his  aft  and  deed  delivered 
to  the  Did  Plaintiflf  the  laid  writing  obliga- 
tory with  the  faid  condition  thereunder 
fubfcribed,  for  fecuring  to  th**  faid  Plain- 
tiflf the  payment  of  the  f.iid  1800/.  men- 
tioned in  the  faid  promiiTory  n  t"  among 
othc  fums  ot  money ;  and  the  faid  Plain- 
tiflTs  then  and  there,  to  wit,  on,  \^€,  at, 
\S^c.  accepted  and  took  the  faid  writing  ob- 
ligatory fronn  the  faid  Sir  IV.  fur  the  raufe 
and  purpo'e  lafl  aforefaid.  By  means 
ni^hereof,  and  by  force  of  the  ftatute  made 
hi  tlitt  cafe,  the  faid  writing  obligatory  is 
wholly  void  in  law ;  and  this,  (9*^.  where- 
fore, ^/. 

I'he  ad  plea  (bted  a  corrupt  agreement 
to  difcount  the  fame  note  thus;  That  the 
Plaintiffs  (hoiildlend  J.  H.  1770/.  in  man- 
ner and  at  the  time  following,  vix.  770A 
on  the  M^h  Avg.  500/.  on  the  a  2d  Aug. 
end  50c/.  on  the  a7th  Aug.  and  fhould  for- 
bear and  give  d.iy  of  payment  of  the  1 770/. 
until  the  p^omiilbry  note  (hould  become 
due;  and  that  for  the  loan  and  forbearance 
of  the  faid  1770/.  the  Plain tiflfs  (hould  take 
30/.  when  the  promi^Tory  note  ihould  be- 
come due. 

The  3d  plea ;  That  the  Phintiflfs  Ihould 
give  credit  to  J.  H.  for  3C0/.  on  the  14th 
Aug.  and  ihould  forbear  and  give  day  of 
payment  of  that  fum  till  the  promitTory 
note  (hould  become  due ;  and  fhould  lend 
t6  J,  H,  1470/.  thus,  vtK.  470/.  on  the 
14th  Aug.  500/.  on  the  %2d  Aug,  and  500/. 
on  the  27th  Aug. 

The  4th  plen,  (which  was  on  the  note 
for  3000/.)  after  averring  that  J.  H.  was 
indebted  to  the  Plaintiffs  in  2500/.  ftated 
the  corrupt  agreement  to  difcount  thus ; 
Tkat  the  Plaintiffs  (hould  forbear  and  give 
day  of  payment  of  the  2500/.  till  the  pro- 
mifTory  note  ihould  become  due;  and 
Ihould  lend  to  J.  H,  450/.  in  this  man- 
ner, tp/s.  aoo/.  on  the  a6th  Aug.  and  250/. 


on  the  18th  Sefif,  and  (hoold  forbear  and 
give  day  of  p  lyment  of  the  450/.  till  the 
promiir^ry  note  (heuld  become  due ;  and 
that  (or  forbearing  and  giving  day  of  pay- 
ment of  the  250c/.  and  for  the  loan  and 
fori)'" ranee  ot'  the  450/.  the  I'laintifls 
(h'>iild  t.ik?  50/.  when  the  promifTory  note 
(hould  bee  me  due. 

The  5th  plea  dated  an  agreement  that 
the  Piainti&  (hould  lend  to  J.  H.  2950/! 
in  this  manner,  vm.  2700/.  on  the  26th 
Aug.  and  250/.  on  the  28th  Sejtt.  and 
(hoold  forbear  and  give  day  of  payment  of 
the  295c/.  b*r. 

The  6th  plea,  (which  was  on  the  note 
for  2300/.)  after  averrine  that  y.  H,  wat 
indebted  to  the  Plaintiffs  in  1000^  ftit«d 
that  it  was  corruptly  agreed  between  y,  H, 
and  the  Plaintiffs,  that  the  Plaintiffs  (hould 
lend  to  y.  H.  2261/.  13/.  ^d.  thus :  That 
they  Ihould  forbear  and  give  day  of  pay- 
ment of  the  1000/.  till  the  promifTory  note 
(hould  become  due,  and  (hould  deliver  to 
y.  H.  a  bill  of  exchange  on  Sir  y^met 
Efdaile  and  Co.  for  50c/.  at  thirty  days 
fight,  and  another  for  300/.  at  the  fame 
number  of  days;  and  that  the  Plaintiffs 
fhould  give  credit  to  y.  H.  for  461/.  I3jr. 
4d,  and  (hould  forbear  and  give  day  of 
payment  of  the  2261/.  13/.  4/  till  the  note 
ihould  become  due,  and  for  fuch  loan  and 
forbearance  (hould  take  38/.  6/.  8</.  when 
the  promifTory  note  (hi>u'<d  become  due. 

The  7th  plea,  after  averring  that  y.  H. 
was  indebted  to  the  Plaintiffs  in  icoo/. 
ftated  a  corrupt  agreement  to  difcount 
t^us:  l"hat  the  Pbintiffa  ftiould  forbear 
and  give  day  of  payment  of  the  looo/.  tiH 
the  promiflory  note  (hould  become  due^ 
and  (hould  lend  to  y,  H,  I26il.  13/.  4^. 
in  this  manner,  viz.  461/.  13/.  Ad,  on  the 
24th  Srft.  500/  on  the  27th  Ot?.  and  ^ooL 
on  the  fame  day ;  and  (hould  forbear  and 
give  day  of  payment  of  the  116 x/.  13/.  4^1 
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Befendant  however  in  his  pleas  made  no  mention  of  the  note  for  1 797. 

1500A  <Mr  either  of  thole  for  2000/.  but  only  relied  on  the  maiir  

ner  in  which  the  three  bills  for  i8oo/,  3000/.  and  2300/.  had  ^*'2Vtt*** 

been  dilccmnted,  as  ufarious;  which  was  as  follo^rs:  ^ «. 

Tie  note  for  1800/.  was  difcounted  on  the  14th  of  Auguftj 
thus: 

%  a  draft  on  Sir  James  Efdaile  and  Co.  payable 
to  Haviland  or  orfcr,  three  days  after  fight, 
for         -------      ^500     o     o 

By  ditto^  at  ieven  days  fight,  for  -        -  500     o     o 

By  calh  carried  to  the  credit  of  Haviland\  run- 
mng  account  *        -        -        -        «  300     o     o 

%  twenty-three  caih  notes  of  the  Plaintifis,  pay- 
able on  demand  at  their  bank  at  Taunton  or  in 
London  for  20/.  each       -        -         -         -  460     o     o 

B?  one  ditto  for  10/.  -        -        •        -  1000 


4^1770     o     o 


Hie  remaining  30/.  was  taken  as  intereft  on  the  note  for  the 
fair  months  it  had  to  run  from  the  day  on  wliich  it  was  dif- 
counted. 

The  note  for  3000/.  was  difoounted  on  the  24th  {a\  of  Auguftj 
duis: 
By  a  draft  on  ^\t  James  'Efdaile  and  Co.  payable 

to  Haviland  or  order,  tliirty  days  after  date, 

for  -------    J6250     o    o 

B|y  caih  in.difcharge  cX  a  returned  note  of  Havi'^ 

bmd^Sf  dated  the  i  Btli  of  April  1 795,  and  in- 

dor&d  by  the  Defendant,  for  -  -         1500     o     o 

By  cafli  carried  to  the  credit  of  Haviland^  nm- 

ning  account  -----        1200    o    o 

£  2950    o    o 


The  remaining  50/.  was  taken  as  intereft  on  the  note  for  the 
fair  months  it  had  to  nm  from  the  day  on  which  it  was  diil 

€OIUlied« 


(«]  Tliit  BOM  wts  dated  the  sjthi  end  difceunted  on  the  a4th|  being  one  day  to6 
WM»  bj  mtfaWt 

La  llie 


4 


Sir  B.  Ham- 

METT 

Sir  W.Vea. 


148  CASES  IN  MICHAELMAS  TERM 

• 

1 797.  The  note  for  2300/.  was  difcounted  on  the  24th  Sepl.  (a)  ihui: 

By  cafli  in  difcharge  of  a  returned  note  of  Havi^ 
lanePs,  dated  the  15th  of  May  1795,  indorfed 
by  the  Defendant,  for      -        -        -         -   ifi  xooo     o     fi 

By  a  draft  on  Sir  James  Efdaile  and  Co.  payable 
to  Haviland  or  order,  at  thirty  days  after  date, 
for  --..-•-         300    -o     o 

By  ditto,  at  thirty  days  after  date,  for    -         -         500     o     o 
By  twenty  cad  notes  of  the  Pbintiflfe  for  10/. 

each        -------         200     o     o 

By  cafli  carried  to  the  credit  of  Haviland^s  run- 
ning account  -         -        -        -        -  2^1   13     4 

£2261   13     4 


The  remaining  38/.  6s.  Sd,  was  taken  as  intereft  on  die  note 
for  four  months. 

When  the  above  notes  were  brought  to  the  Plaintiff  to  be  diA 
counted,  the  manner  in  which  the  money  was  to  be  advanced, 
and  the  refpe£live  dates  of  the  drafts  on  the  houie  of  Sir  James 
Efdaile  and  Co.  were  directed  by  the  perfons  who  brought  them^ 
and  who  (as  it  appeared  from  the  evidence  of  the  managing 
clerk  in  the  Plaintiff's  houfe)  might,  had  they  wiihed.  it,  have 
had  either  caih  or  bills  payable  on  demand.  Nothing  was  charged 
by  the  Plaintiffs  for  commiffion,  poft&ge,  ftamps,  4-c. 

This  caufe  was  tried  beforeZJyreCh.  J.at  the  Guild/iaU  Sittings 
after  Trinity  ten©  1 797,  when  his  Lordfliip  direS^ed  the  ipecial 
juty,that  the  charge  of  ufury  refted  wholly  on  the  Plaintiff's  hav- 
ing made  no  rebate  of  intereft  on  the  bills  which  had  a  long, time 
to  run;  that  they  appeared  to  be  in  the  nature  of  a  remittance  of 
the  borrowers  money  to  London ^  and  that  if  the  Plaintiffs  had  not 
taken  more  than  a  reafonable  compenfation  for  their  trouble,  un- 
lefs  indeed  the  mode  of  payment  had  been  made  a  term  on  which 
alone  the  bills  would  be  difcounted,  it  was  not  ufury;  that  as  to 
the  bills  of  a  fhort  date  there  appeared  to  him  to  be  little  doubt; 
that  if  the  bills  had  borne  a  very  long  date,  it  would  have  been 
ftrong  evidence  of  a  device  to  elude  tlie  ftatute;  but  that  the  bilk 
at  thirty  days  fcemed  to  be  of  a  middle  kind;  and  it  was  for  them 
to  draw  the  line.  The  jury  without  hefitation  found  a  verdi£l  for 
the  Plaintiffs.     But  on  its  being  luggefted  that  Lord  Kem/on  in 

{s)  This  no!e  haring  been  dated  the  not  to  have  been  taken ;  but  being  ad. 
17th,  and  not  difcounted  till  the  24th  of  mitted  to  be  a  mifUke,  chat  waa  not  iq. 
the  Cinia  month,  the  whole  difimiBt  ou^t     fifted  upon. 

^6  Matihem 
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Matthews  qui  tarn  v.  Griffiths^  Peak^s  Nu Pii.  loo.  had  delivered        1 797. 
an  c^inion  decidedly  contrary  to  the  verdiA  tlien  given,  Eyre 
Ch.  J.  made  an  order  for  the  Plainliii^  to  enter  up  their  judgment 
as  of  •7>in/^  term,  according  to  an  undertaking  of  the  Defen- 
dant, but  that  execution  fliould  be  ftaid,  in  order  to  give  the  De-    ♦*r^T^Q% 
fendant  an  opportunity  of  applying  to  the  Court  for  a  new  trial.  - 
Accordingly  a  rule  having  been  obtained  to  fliew  caufe  why 
the  judgment  ihould  not  be  iet  afide  and  a  new  trial  be  had  be- 
tween the  parties, 

Adair  and  Le  Blanc  Serjts.  were  this  day  called  upon  to  begin 
in  (vqpport  of  the  rule  {a).  Wherever  more  than  five  per  cent. 
per  annum  is  taken  for  the  loan  or  forbearance  of  money,  with 
the  knowledge  and  by.the  agreement  of  the  parties,  it  is  ufury, 
whatever  the  nature  of  the  trania6lion  may  be.  On  the  pruiciple 
of  the  laws  againft  ufury  no  confent  or  requeft  of  the  pcrlbn  bor- 
rowing can  make  any  alteration  in  the  cafe,  fince  thofe  laws  were 
made  to  prote£l  indigent  men  againft  themfelves.  Indeed  the 
torm  of  pleading  on  the  ftatute  of  ufury  (hews  that  the  confent 
cf  the  borrower  can  never  vary  the  cafe;  fince  it  is  always 
ftated  that  it  was  "  corruptly  agreed,"  which  neceilarily  im- 
{dies  confent.  Wherever  country  Bankers  have  been  allowed 
to  receive  more  than  five  per  cent,  they  have  received  it  as  a 
eODipenfaticm  for  the  ri(k,  trouble,  and  expence  oPremittance. 
Here  the  idea  of  referring  the  excels  of  intereft  to  thofe  cir- 
comftanccs  can  only  be  an  after-thought  (6),  as  it  formed  no 
part  of  the  original  tranfa6lion,  which  was  a  mere  trania6iion 
of  loan  and  difeount,  and  not  of  remittance.  If  indeed  it  could 
be  divided  into  two  parts,  and  the  Court  could  underftand  that 
after  the  money  had  been  paid  down  to  the  borrower  upon 
the  bilk,  a  fecond  application  had  been  made  to  the  banker 
to  remit  part  of  that  mon^  to  London,  a  queftion  might  then 
aiife  if  the  fom  taken  under  the  term  of  remittance  was  fiich 
as  any  cuftom  authorized.  Whether  fiich  a  charge  of  remit- 
taiice  were  a  device  to  evade  the  ftatute  or  not,  would  be  a  point 

(«)  The  following  preliminary  obje^ion  brought  under  an  apprehenfion  of  execution 

to  the  arfonem  was  uken  by  Sbepberd  being  fued  out  on  the  firft  day  of  term. 

Serjjt.  That  a  writ  of  error  had  been  broltght  Where  a  point  of  importance  is  depending 

M  the  firft  day  of  this  term,  the  motion  fnr  and  the  effect  rf  fuch  an  objection  as  the 

a  Mm  trial  made  on  the  fecond,  and  bafl  in  prefent  would  he  ro  (tut  out  that  point  in 

ciror  fince  juftified;  that  the  Defendant  the  court  of  error,  we  Oiall  not  allow  the 

tiwnfiore  had  no  right  to  have  a  motion  for  obje^Vioa  to  prevail. 

a  WW  trial  difcuflTcMd,  having  expre-fTpd  his  {b\  In  MadJocky  q.  t.  v.  Sir  S.  Hammett 

ittcmion  of  wirhdrawin^the  (ubjed  frcon  and  othets,  7  T.  if.  185.  I^ord  Kenyw  faids 

thecoofideration  of  the  Court ;  that  he  re*  *'  It  (hall  not  be  permitted  to  a  pany  who 

coMedf  a  fioiQar  cafe  in  K,  B,  where  the  has  knowingly  received  any  thing  ax  interefl^ 

Coot  wa«  of  llttt  opinion.    8§dftr  Myre  to  apply  it  afterwards  to  another  account  as 

Ck.  J.    Ftebifi  th«  writ  of  tnor  vat  he  nnds  it  conrenient.** 

^  3  to 
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1797.  to  be  determined  by  the  jury.  But  there  is  an  eflential  difference 
— —  between  the  cafes  where  a  charfi«  is  profefledly  made  for  annmiiV 
"^  METT***  ^^^^  ^^^  where  no  fuch  charge  is  profefled  to  be  made,  but  more 
«.  ^^  than  five  per  cent,  is  aAually  taken.  Nothing  can  take  the  latter 
caie  out  of  the  flatute ;  but  in  the  former  it  will  at  once  appear  to 
the  Court  and  jury,  whether  the  fum  taken  is  a  fair  charge  for 
what  it  purports  to  be.  If  tliishad  been  a  tranfa^on  ct  re- 
mittance, the  banker  would  have  had  fome  certain  rule  to  go  by 
in  his  charge,  as  in  the  Sudbury  cafe  (a),  where  5^.  j?er  cent,  were 
taken;  but  here  one  bill  for  500/.  is  drawn  at  feven  days,  and 
another  for  the  fame  fum  at  thirty  days.  Though  the  party  re^ 
mitting  has  a  right  to  ftipulate  tor  a  compeniation  for  the  trouble 
and  expence  of  remittance,  yet  he  is  not  allowed  to  charge  it  in 
the  fhape  of  intereft.  Tliis  was  the  decided  opinion  of  Lord  Ken^ 
ym  in  the  caie  of  Matthetrs  qui  tarn  v.  Griffiths  and  others, 
Peaki%  Nt\  Pri.  200.  {b) 

Shepherd  and  Bunnington  Seijts.  contra.  It  is  admitted  that 
more  than  5^  per  cent,  may  be  taken,  if  taken  for  commiffion 
eo  nomine.  But  thd  name  cannot  make  the  tran£a£iion  more  or 
left  ufurious,  for  if  it  be  fubftautially  ufurious  no  device  will  pro* 
te6l  the  party ;  and,  whether  the  money  be  received  under  oae 
name  or  another,  the  reafonablenefs  of  the  charge  muft  be  decided 
by  &  jury.  The  ohjeSt^  of  the  ftatute  w^re  two :  ift,  To  make 
void  all  bonds,  contra£ls,  and  afTuranccs  for  payment  of  money 
lent  upon  ufury^  2dly,  To  puniili  the  party  who  takes  fiich 
ufurious  intereft.  Before  tlie  firft  of  thefe  provifions  tlierefore  can 
attach,  there  muft  be  a  contrafl,  4  BL  Com.  158.  Loydw.  WiUiams% 

3  Wilf.  261.  Mttrray  v.  Hardinge^  2  BL  865.  per  Gould  J. 
The  terms  of  tliat  contraft  are  matter  of  fa6l.  If  it  appears  not 
to  have  been  in  the  contemplation  of  the  parties  to  take  ufurious 
intereft,  it  will  not  avoid  the  bargain.  AhraJmnis  qui  tarn  v.  Bunny 

4  Btirr.  2253.  Tbe  quc^ion  to  be  tried  on  this  record  was  the 
exiftence  of  a  corrupt  contrail,  which  has  been  negatived  by  the 
jury.  They  have  determined  that  the  money  received  was  &irly 
referable  to  tlie  expence  of  remittance  as  much  a^  if  it  had  been 
Ipecifically  ftipulated  for  on  that  account.  The  contrail  for  dis- 
count was  complete  when  the  borrower  faid,  I  want  bills  dis- 
counted, and  the  lender  anlwered,  I  will  difcount  them.  The  re- 
mittance was  as  diftin£l  a  tranf^6lion  as  if  it  had  taken  place  on 

« 

(a)  Winch  g.  t.  r.  Fenn»  Sittings  after  {b)  The  decifion  of  tliat  cafe  was  fully 
J7.r.I786.jBJ?.before^«//rr  J.  cH*%T,M.  recpgnifed  byHisLordOiipin  Madthdkm^t. 
S%.  V.  Sir  B^  Bammeit  and  otbcn,  7  TJL 185. 

*  Another 


SirRHAM- 

METT 


IN   THB  TtflRTY-EIGHTH   YeAR  OF   GEORGE   III.  I5I 

another  day.  If  therefore  no  part  of  the  original  contraA  was  1 797. 
ofiirioiis,  nothing  fubiequent  to  that  will  vitiate  the  bond. 
4  Acrr.  2253.  So  in  Floyer  v.  Edwards^  Camp.  1 1 5.  Lord  Manir 
fdd  fays,  *'  Ufiury  is  an  agreement  ariginalfy  to  pay  the  principal, 
widi  intereft  above  the  rate  of  5 per  cent/^  and  cites  Hawk. P.CL  *"  ^*  ^"^ 
C.S2.JI  19.  That  a  party  is  entitled  in  fbme  cafes  to  take,  not 
only  5  per  cent,  for  legal  intereft,  but  alio  a  reaibnable  fum  for 
remitting,  andotherneceflary  incidental  expences,  is  clearly  fettled* 
Aurioly.  Thomas,  2  T.  R.  52.  Bodily  y.  Bellamy,  2  Burr.  1096. 
The  true  diftinAion  is,  whether  the  conditions  of  the  contract  are 
impcrfed  on  the  borrower  or  not ;  in  the  prefent  tranfa£Uon  diey 
were  not.  So  where  there  is  nothing  to  which  the  money  taken 
can  be  applied,  but  intereft,  it  is  ufury.  But  here  the  excefs  of 
intereft  was  fairly  applicable  to  the  expences  of  remittance.  As 
to  the  eafe  of  Matthews  qui  tam  v.  Griffiths,  it  maybe  diftinguiflied 
from  the  prefent,  for  Lord  Kenyan  himfelf  obferved  that  a  fecond 
dUboont  had  there  a£iually  been  paid  on  the  notes  in  qu^ion« 

Ethe  Ch.  J.  I  will  begin  with  ftating  my  aflent  to  thepropo* 
fitiim,  that  where  a  party  on  a  contra£i  for  a  loan  intentionally 
takes  more  than  ^l.per  cent,  per  aniu  for  forbearance  of  that  loan, 
lie  is  guilty  of  ufiury.  But  I  add  to  it  this  furdier  propofition, 
diat  whether  more  than  5/.  per  cent,  is  intentionally  taken  upon 
any  oontra£l  for  fuch  forbearance,  is  a  mere  queftion  of  &£i  for 
ifae  €<Mi(ideration  of  the  jury,  and  muft  always  be  colle£icd  from 
tbe  whole  ofthetranfa£lion  as  it  paftes  between  the  parties.  And 
lam  of  opinion  that  it  never  can  be  determined  that  any  particular 
fiiA  Gonftitntes  or  amounts  to  ulury,  till  all  the  circumftances  with 
iriiieh  it  was  attended,  have  been  taken  into  confideration.  As  on 
the  one  hand  I  am  to  carry  into  eSe&,  a  law  which  the  policy  of 
all  tiniea  has  deemed  uiefiil,  and  which  exprefsly  provides  againft 
any  ihbtle  devices  or  evaiions  by  which  its  penalties  may  be 
daded  (and  had  it  not  been  fo  provided,  I  Ihould  have  thought  it 
my  duty  to  ufe  all  the  influence  of  my  Situation  to  prevent 'iiich 
devices  and  evafions  from  having  any  effc6l) ;  ib  on  the  other  hand 
common  juftice  requires  that  the  whole  of  the  tranfa^ion  ihould 
be  before  the  jury,  and  ihould  be  taken  iairly,  with  a  juft  appli* 
cation  of  all  the  circumftances  to  every  conclufion  of  fa6i;  which 
Ae  evidence  will  warrant.  Being  of  that  opinion  I  cannot  agree 
tothedoArine  laid  down  at  the  Bar,  that  this  tranfaAion  was  ne* 
oeffiffily  to  be  taken  to  be  a  mere  trania£Uon  of  loan,  and  not  of 
wmittMce;  I  tlunk  there  was  room  to  oonfidjer  it  as  a  mixed  cafe 
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i797«       of  loan  ftnd  remittance,  and  that  we  ihould  do  great  injuftice  to 
■  the  party,  if  we  were  to  confine  it  to  one  and  exclude  the  other* 

"^MrTT  "'     ^^*^  ^*  ^*  ^^  "*  "^^^^''  ^^^^^  ^  Haxnland appUes  to  have  his 
V.  bUlB  difcounted ;  to  which  the  banker  agrees,  and  calculates  the 

fir  W.  YiA.  intereft  upon  the  time  the  bills  have  to  run,  as  is  ufual.  He  aflu^ 
how /fov/Zamf  would  have  the  money?  //aviTaii^deiirestohave 
a  part  in  calh,  part  in  account,  and  part  in  bills  on  London  of 
different  times  to  run*  Had  the  banker  told  down  the  money,  or 
tendered  bank  notes,  and  had  Haviland  put  them  into  his  pockety 
or  (wept  them  into  his  hat,  and  then  iaid,  ^^  But  I  want  to  i^d 
money  to  London ;  will  you  take  part  of  my  money  back  and 

£*ve  me  bills?''  and  the  banker  had  accordingly  done  to  and  given 
i^  bills,  I  cannot  fee  that  there  would  have  been  any  colour 
for  calling  it  an  ufurious  tranfa6lion.  Are  we  then  to  adminifter 
juftice  cm  fuch  frivolous  diftin£lions  as  the  difference  between  the 
eafe  I  have  put,  and  the  cafe  which  a£);ually  happened  ?  Can  the 
ufury  dq)end  on  tlie  circumflance  of  the  money  being  told  down 
or  not?  It  was  proved  by  the  witnefs  that  the  banker  aiked,  ^^  How 
willyou  have  the  money?"  Which  ihort  queilion  includes  whether 
he  would  have  it  in  caih  or  in  cafli  notes,  or  in  accoimt,  or  whe* 
ther  he  had  any  defire  to  have  part  of  it  remitted  for  him  tcf 
London  ?  The  anfwer  completes  the  tranfaAion.  Few  words  are 
neceflary  among  men  of  bufinefs.  Bills  on  London  are  given  to 
a  certain  amount,  and  the  reft  is  taken  in  caihf  or  that  which  is 
equivalent  to  cafli.  Wlicn  we  are  conftniing  any  particular  cir* 
cumflances  given  in  evidence  in  order  to  found  a  conclufion  of 
&A  in  any  cafe,  and  efpecially  in  a  cafe  of  ufury  arifing  upon  a 
tranfaflion  between  men  of  bufinefs,  we  ought  to  deal  with  thoie 
circumflances  according  to  the  common  fenfe  of  mankind* 
Surely  there  is  a  great  difference  between  tranfa£iions  with 
bankers,  and  the  ordinary  tranfa6lions  between  man  and  man* 
•  What  pafied  between  the  parties,  one  of  them  being  a  banker, 
was  equivalent  to  an  agreement  by  the  banker  to  difcount  Havi^ 
land^s  bills  in  caih;  and  equivalent  to  the  a£lual  difcount  of  them; 
and  alfb  equivalent  to  an  agreement  to  remit  a  part  of  that  cafh 
to  London  for  Haviland;  for  which  hA  purpofe  bills  on  London 
were  given*  Is  there  any  thing  unreafbnable  in  the  nature  of 
this  tranfa£lion?  It  has  now  become  thb  courfe  for  bankers  in  the 
ooontry  to  have  credit  on  Ibme  houfe  in  London  which  is  main- 
tained at  no  finall  expence^  and  by  means  of  which  remittancea  ' 
are  made  with  great  fisidlity*     But  let  us  Amplify  this  idea.    A» 

Skyu 
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Ikjt  to  J9L  take  my  ipede,  you  can  find  bett^  meai^  of  oontej^ 
jMMg  h  to  London  than  I  can,  and  pay  it  to  the  perfbn  in  London 
iAaok  I  Ihall  appoint*  In  fuch  a  cafe,  A.  could  not  have  fent 
Ids  ^lecie  by  the  poft,  but  muft  have  Kired  a  waggon  for  that 
poipole.  Now  if  B.  has  eftabliihed  a  mode  of  conveyance  which 
lenders  the  remittance  more  eafy  to  4iim9  whatisthatto^.whofe 
monqr  is  remitted?  Is  not  the  banker  entitled  to  a  recompeifte 
taar  the  accommodatiim  he  affords  to  his  cuftomer ;  and  if  in  fiich 
cafts  the  remittance  is  ufually  made  by  bills  of  thirty  days,  is  not 
that  a  fidr  meafure  of  a  recompenoe,  fuppofing  there  is  no  device 
in  the  trania£iion,  and  that  the  remittance  is  not  intended  to  be 
nied  as  a  colour  for  putting  more  money  into  the  bankers  pockets 
far  the  mere  forbearance  of  a  loan  than  is  allowed  by  law?  I 
ftated  to  the  jmry  that  if  the  banker  had  impofed  this  remittance 
on  the  borrower  as  a  term  of  the  difcount,  it  would  have  bean 
ufiuy.  I  might  have  added,  tliat  if  all  confideration  of  loan 
were  out  of  the  cafe,  a  banker  may  lawfully  take  as  much  money 
as  he  can  get  for  his  bills  without  the  leaft  regard  to  the  time 
they  have  to  run.  The  authority  of  a  caie  iaid  to  have  been 
d^ermined  at  Nf/i  Prim  has  been  very  properly  preiled  upon  us 
m  the  argument.  Certainly  the  opinions  of  the  Judge  who  is 
laid  to  have  decided  that  cafe  are  at  all  times  entitled  to  the 
higheft  re(pe£i  from  i;ne,  and  from  every  Judge  in  Weftminjler^ 
haUj  and  I  never  will  haflily  decide  againft  the  advifed  opinion  of 
that  great  lawyer.  But  in  my  apprehenfion  we  are  h^e  debating 
no  qoeftiffli  of  law ;  we  are  examining  the  evidence  of  a  mere 
natter  of  fii£t,  on  an  inquiry  into  a  tranfaAion  between  a  banker 
Mwl  his  cuflomer.  According  to  the  letter  of  that  cafe,  as  it  has 
been  repcnrted  to  us,  it  was  faid,  that  unlcfsthepayment  is  made  in 
ready  money  (a),  thetranfaAion  is  ufurious;  thiswouldat  once  put 
an  end  to  the  banker's  bufinefs.  Neither  in  this  nor  in  any  odier 
cafe  of  the  fame  kind,  does  it  neceflarily  happen  that  a  fin^e 
fitftidng  in  ready  money  pafles  between  die  parties.  Here  part 
of  the  money  was  carried  to  Haviland^s  account,  the  whole  mig^t- 
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(«)  Accordiog  to  a  inaRu<cri)«t  note  of 
MmUbrmt  f.  /.  v.  Griffith ty  mtotioced  by 
lb«  council  in  fupport  of  the  rule,  Lord 
X^w^M  in  thecourfiB  of  hU  opintoo  ufed  the 
fbllawins  expeifiixu :  "Where  a  party 
idut  Sptr  €emi.  dtfcouot  as  for  readv  mo- 

2,  tod  TCt  does  doc  pay  ready  money,  but 
I  paysUe  at  a  future  day,  though  both 
patiits  caoftm  to  this  tfanfj^ian,   icd 


thoueh  it  m^y  be  ft)r  the  convenience  of 
both,  (  i<m  clear  that  it  is  ulury:  **  Andf 
**  I'his  is  an  offetce  ^^ainft  the  (latuto  of 
Ufury,  for  talti-ig  5  p<r  eentfcr  that  vrhich 
was  not  money  at  the  time*  and  which  was 
incapable  of  being  converted  into  money*! 
worth  up  to  the  extent  for  which  the  dif* 
count  iTas  taken  ** 

have 
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1797.  have  been,  and  non  con/lat  when  it  would  be  a&ually  adranced 
in  caih  by  the  banker.  The  coulifel  for  the  Defendant  fuppc^ect 
a  cafe  where  part  of  the  money  was  not  to  be  paid  till  a  month 
after  the  tranfa6);icm.  I  agree  that  would  be  taking  inteneft  for 
money  not  in  any  fenfe  advanced,  and  would  amount  to  nfiii^. 
But  if  part  of  the  money  were  carried  to  die  account  of  the  bor- 
rower, though  he  did  not  mean  to  draw  for  it  for  fbme  time^  and 
did  not  a&ually  draw  for  it  till  the  whole  time  on  the  dilcounted 
bill  was  expired,  no  man  would  doubt  of  the  ikirnefs  or  lawfulness 
ef  the  traniaAion;  and  yet  an  intereft  is  gained  for  the  whde  of 
tb^t  time,  upon  money  not  a£lually  advanced.  Suppc^e  on  did 
coundng  a  bill  a  banker  gives  his  cheque  made  payable  oti  de-> 
mand;  every  one  confidars  it  as  caih,  becaufe  it  may  be  converted 
into  caih  dire6ily:  yet  it  may  happen  that  the  money  may  not 
be  demanded  for  any  given  length  of  time.  I  am  inclined  to 
think  that  the  jury  coniidered  thefe  thirty  days  bills  as  caih ;  and 
there  is  a  great  deal  to  be  iaid  for  it  It  is  true  that  they  may  be 
diicounted  by  a  holder,  and  ib  the  taker  of  them  may  be  charged 
with  double  intereil,  but  they  may  alfo  circulate  through  the 
country  up  to  the  moment  of  their  falling  due  as  caih,  and  may 
pais  to  all  effe^iive  purpofes  as  iuch,  and  though  I  do  not  think 
it  fit  for  me  to  fay  that  fuch  bills  are  alwajrs  to  be  coniidered  as 
caih,  becauie  an  ill  uie  might  be  made  of  it,  yet  I  cannot  iay  that 
the  verdi6l  in  this  view  of  it  was  improper  in  this  caie.  My 
opinion  being,  that  the  real  trania6lion  was  juft  the  iame  as  if 
the  whole  ium  had  been  told  down,  and  then  a  part  had  been 
returned  for  bills  drawn  to  fuit  the  borrower'sconvenience,  for  the 
porpoie  of  remitting  the  money  to  London;  I  repeat,  that  I  can* 
not  agree  that  in  ufury,  more  than  in  any  other  caie,  the  whole 
traniaAion  is  not  to  be  taken  together:  that  it  is  not  to  be  anar 
lyzed  and  reduced  to  all  the  parts  of  which  it  is  compoied,  and  to 
all  the  conclufions  of  fa6l5  which  fairly  refult  from  the  whole  of  the 
evidence ;  and  that  the  law  does  not  ariie  from  a  fa£i  to  con- 
iidered. Whether  more  than  ^per  cent,  be  intentionally  taken  ibr 
the  loan  and  forbearance  of  money,  is  the  queftion  of  fa£i  to  be  de- 
cided by  the  jury.  If  it  be  proved  that  a  bill  is  difcounted,  partly 
in  caih,  and  partly  in  bills  upon  London^  payable  of  courie  at  a 
future  day ;  this  is  but  evidence  to  prove  tlie  fa6l  in  queflion,  and 
may  or  may  not  prove  that  fo/Si  according  to  the  explanationi^ 
which  may  be  given.  If  more  than  5  per  cent,  was  gained  by  the 
trania^ioD)  the  exceis  according  to  circumilances  might  be  uih- 

rious. 
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lions  or  mig^t  ariie  from  a  part  of  the  traniafUon  collateral  to  1797* 
Aemereloan;  lawfiil  in  its  nature,  and  extremdyconvenienttothe 
other  party;  neither  unjuft  nor  oppreffive;  contraryneither  to  the 
nor  to  the  ^irit  of  the  ftatute.  Nor  do  I  think  there  is  any 
in  this  do£lrine.  The  tranfa£Uon  is  always  before  a  jury. 
bk  fiv  them  to  fay  whether  it  is  a  device,  or  a  &ir  agreement  cm 
good  eonfideration;  whether  if  there  be  any  overplus,  after  the 
IftrcenL  taken  for  diicount,  it  is  properly  referable  tofbme 
Ifvfiil  collateral  eonfideration,  or  not ;  if  it  be  fb  referable^  we 
ftoold  do  the  grofl&ft  injuftice,  if  inftead  of  diftributing  the 
tzaoiii^on  into  the  parts  of  which  it  is  compofed,  we  were  by  a 
ftriA  literal  conftru£Uon  upon  evidence  to  pronounce  the  con-' 
tnft  to  be  what  in  fiibftance  it  is  not,  a  contra^  for  mere  loui 
and  finrbearance.  On  the  whole  of  the  cafe,  I  fee  no  fufficient 
ground  to  fay  that  the  verdifi;  is  wrong.  I  thought  the  tranf- 
a^^aon  fi>  far  doubtful  at  the  trial,  that  I  wiihed  the  jury  to  ocm* 
fider  whether  the  giving  theie  bills  cm  London  was  not  a  mere 
comer  for  an  ufurious  contraA.  I  faid  that  if  the  bills  were  drawn 
at  s  longer  date  than  is  ufual  in  the  courfe  of  bufinefs,  it  ought 
to  be  conftrued  as  a  device.  Hiey  were  the  beft  judges,  and 
thejr  thought  there  was  no  device:  had  they  determined  the  other 
r»  I  ibould  not  have  quarrelled  with  their  verdiA;  but  I  think 

is  no  fiifiicient  reafon  for  granting  a  new  trial. 

HsATH  J.     I  am  c^  the  fame  opinion  with  my  Lord,  and 

therefore  think  this  a  cafe  in  which  we  fhould  grant  a 

trial*   This  was  a  tranfa£iion  which  commenced  in  difcount 

loao,  and  terminated  in  remittance.    The  queftion  then  is^ 

Whedier  thefe  two  thingsmuft  be  confolidated,  or  whether  they 

mmj  not  be  divided?  Now  I  think  upon  the  evidence  reported^ 

that  that  queftiim  cannot  be  again  raifed  here,  if  it  has  once  been 

fmpsrly  fiibmitted  to  the  jury;  fince  they  have  decided  itJ    The 

fiAftquent  tranfaAifm  of  remittance  was  no  part  of  the  antece- 

dmi  contraA;  the  bargain  for  the  difcount  was  ccMnpIete,  and 

thm  die  banker  afked  the  perfon  who  brought  the  bill,  how  he 

would  have  the  money.  The  true  queftion  is,  whether  the  terms 

of  the  remittance  formed  the  eonfideration  of  the  loan;  for  if 

they  did,  the  tranfaAion  was  ufurious.     I  agree  to  the  general 

prqxyfition  of  law  as  laid  down  by  the  Defendant's  counfel,  but 

diink  it  a  queftion  for  the  decifion  of  a  jury.     As  to  the  cafe 

put  at  the  Bar,  of  an  agreement  to  leave  a  certain  fum  in  the 

biokei'a  hands  for  a  month,  that  would  be  a  dear  device  to  elude 

the 
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1797*  the  ftatute,  and  no  jury  could  doubt  of  the  intention.  Thofe 
who  advance  money  may  impofe  their  own  terms  on  thofe  who 
are  in  want  of  it;  but  Uiofe  who  come  with  money  to  purchase 
bills,  not  being  diftrefled  men,  need  never  be  impofed  upon.  In 
the  weft-countiy  thirfy  days  is  the  ufual  time  for  which  the  bills 
are  made  to  run;  and  fometimes  money  is  given  for  thpie  billsi 
when  there  is  more  money  to  be  paid  in  London  than  there  are 
bills  upon  that  place.  Confidering  the  difcount  and  remittance 
as  feparate  tranfa6lions,  and  the  jury  having  found  a  verdiA 
agreeable  to  the  evidence,  I  think  we  cannot  meddle  with  it 

RooKE  J.  I  agree  in  opinion  with  my  Lord  ^nd  my  Brother 
Heath.  By  the  ftatute  law  of  this  land,  it  is  uiiiry  to  take  more 
than  ^L  percent,  per  annum.  But  where  money  is  advanced 
under  particular  circumftances,  a  man  may  be  warranted  in 
taking  more  than  5/.  per  cent.,  if  the  furplus  be  taken  for  addi* 
tional  expence,  rifk,  and  trouble;  generally  (peaking,  where  a 
part)^  prefers  taking  biUs  inftead  of  ready  money,  it  would  be 
right  for  the  banker  to  fay,  ^*  I  will  make  a  rebate  for  the  time 
the  bills  have  to  run.''  But  if  he  does  fb,  he  has  a  right  to  add, 
**  I  mufi  have  fb  much  for  my  trouble  and  expences;''  and  on 
faying  this,  a  new  contra£l  would  commence,  and  it  would  be  for 
the  jury  to  determine  whether  a  fiiir  fum  was  taken  or  not. 
Here  bills  are  brought  to  the  banker  to  be  difcounted,  ancl  he 
afkfli,  ^'  How  do  you  choofe  to  take  the  money,  in  cafh  or  in 
bills,  and  for  what  time?"  The  perfon  who  brought  the  bills, 
look  part  in  cafh  and  part  in  bills  at  different  dates.  It  was 
left  to  the  jury  to  confider  whether  this  was  not  colourable^  and 
more  in  &,&.  taken  for  the  commiffion  than  was  proper;  and  the 
jury  found  that  nothing  more  was  taken  than  was  reafbnaUe. 
^  On  a  penal  ftatute  fhall  we  be  fo  ftri6l  for  the  purpofe  of  defeat- 
ing a  fair  claim  ?  For  I  cannot  but  confider  this  defence  in  the 
fame  light  as  1  fhould  a  proceeding  on  the  other  branch  of  the 
ftatute;  and  think  the  prefent  tranfa6lion  entided  to  as  fevour* 
able  a  conftrudion  as  if  it  were  the  fiibje6l  of  a  penal  pro- 
f^ution* 

Rule  difchai^. 
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\    Rule  was  moved  for  by  Shepherd  Seijt.  calling  on  the  Th«  Coort  wftt 
^        Plaintiff  to  fliew  caufe  why  the  entry  of  the  judgment  of  fendant  to*ftrik» 
nolle  profequi  as  to  the  firft  count  of  tlie  declaration  in  this  caufe  ^}^  ^^  ^ 
ihould  not  be  ftriick  out,  or  why  the  Plaintiff  fliould  not  pay  the  ntiupr^tMin^ 
cofts  of  the  count  on  which  the  nolle  profequi  was  entered.  ^'?*  ^™ 

The  declaration  was  for  goods  fold  and  deUvered,   with  a  oneafthecousti 
qmadwn  meruit  and  the  common  money  counts.     In  the  firft  i?"-^!*^'*?^ 
count  it  was  by.  miftakc  ftated,   that  the  Defendant  '^  was  in-  demurrad  to. 
aebCed  for  fdd  and  delivered,"  leaving  out  the  word  "goods.'*  SjJ'^^J^^h, 
Tliis  count  was  demurred  to,  and  judgment  recovered  pleaded  proceedingi  de- 
to  the  others;  on  which  the  Plaintiff  entered  a  nolle  jrrqfequi  as  ti^jj^eofi"*^" 
€0  the  firft  count,  and  repUed  nul  tiel  record  to  the  other  pleas,      reipeaiog  (bck 

Shepherd  contended  that  the  Plaintiff's  ol:ge£i  was  to  deprive 
the  Defendant  of  his  cofts  on  the  demurrer,  and  cited  Camper  ▼. 
7Y^E«,  3  Tli?.  511.  where  the  dEiiz.  c.  2.^/12.  was  relied  on; 
he  fidd  there  were  other  cafes  where  it  had  been  held  that  after 
a  demurrer,  the  Plaintiff  cannot  enter  a  nolle  profequi,  Bqfe  4* 
tor.  V.  Bowler,  i  H.Bl.  108.  Drummorid  v.  Durante  4  T»R.  360. 

Le  Blanc  Seijt.  ihewed  caufe  in  the  firft  inftance,  and  endear* 
Yooied  to  prove  that  the  obje£t  of  the  application  made  fb  late 
in  the  term  was  only  to  carry  the  caufe  over  till  next  term.  He 
urged  that  if  the  D(*fendant  was  entitled  to  any  cofts,  tliey  would 
be  allowed  on  tnxation  after  the  trial  of  the  caufe,  and  that  if 
die  aScer  exercif ed  his  difcredon  improperly,  then  would  be  the 
SeaCom  to  apply  to  the  Court 

£yb£  Ch.  J.  The  finde  queftion  is,  Wliether  the  Plamtiff 
has  a  right  to  enter  a  nolJe  profequi  in  this  flage  of  the  proceed" 
ing?  BeUSid  verificatione  nan  vult  vUeriits profequi  is  to  be  found 
in  every  book  of  entries.  The  right  to  cofts  is  a  matter  for  fii* 
tiune  oonfideradon. 

Shepherd  Seijt.  took  nothing  by  his  motion,  (a) 

(d)  VU.  Goiiatd  V.  Smithy  Smih.  456.         After  demurred  in  bvr  joined,  if  dm 

Parktr  V.  Sir  T  Lav>rence  and  Nevil  and  Court  doth  give  a  day  over,  at  that  daj  the 

JF«W,  Bah,  70  Sim>l*y  v.  Eve/ey  lb.  i8r.  Demandant  or  Plaintiff  is  denandable,  and 

Sir  Ji-tm  Samis  and  F—hfal^  Br^itLi  cafe,  therefore  may  be  oenfuit.  Ct^Litt,  13^  k 
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^•••*7th.  KeATE  v.  TfiMPLE. 

On  I  mocldn  for  A  SSUMP8IT  for  goods  &M  and  delivered,  work  and  labour, 
Xk^^ai'.a  and  cx)mm<m  money  counts, 

•aien  afaOaft  Plea.    Non  (fffiimji^. 

mJ^J^^  This  caufewaa  tried  before  LamenceJ.  at  Winchefler  fummer 
ufe  of  B  thini  affizes  1 797,  when  the  principal  &£bs  in  evidence  were  as  follow: 
S^i^^^*^  1^€  PlaintiflF  was  a  tailor  and  flopfeller  at  Partfmoutk,  and  the 
the  PiamtflffNid,  Defendant  the  firft  lieut^iant  of  His  Majeft/s  ihip  the  Bcyne. 
uk/imf*^-  When  that  ihip  came  into  port,  the  Defendant  applied  to  a  third 
deration  not  ooiy  perfon  to  recommend  a  flopfeller  who  mij^tfupply  the  crew  with 
„(irSK  the  *  »ew  cloaths,  faying,  "  He  will  run  no  rifk;  I  will  fee  him  paidL^ 
jnrticukr  fitii»-  The  Plaintiff  being  accordingly  recommended,  the  Defendant 
feadMit  at  the  Called  upon  him,  and  ufed  thefe  words,  ^^  I  will  fee  you  paid  at 
tianeof  hisun-  the  pay-table;  are  you  fati^Bed?"  The  Plaintiff  anfw^ed,  "  P«r- 
the  amounrof  fe^ly  fo*"  The  doaths  were  dddvered  on  the  quarter  deck  of 
the  film  for  the  Boync :  flops  are  ufually  fold  on  the  main  deck:  the  Defen- 
thereby  be  made  <^^  produced  femples  to  afoertain  whether  his  dire£iions  had 
liable.  been  followed:  feme  of  the  men  faid,  that  they  were  not  in  want 

of  any  cloaths,  but  were  told  by  the  Defendant  that  if  they  did 
not  take  them,  he  would  punilh  them;  and  others,  who  ftated 
that  they  were  only  in  want  of  part  of  a  fiiit,  were  c^liged  to 
take  a  whole  one,  with  anchor  buttons  to  the  jacket,  fuch  as  are 
iifually  worn  by  petty  officers  only.  The  cloathing  of  the  cre^ 
in  general  was  light  and  adapted  to  the  climate  of  the  We/l 
Indies^  where  the  fliip  had  been  laft  fliationed.  Soon  after  the 
delivery,  the  Boyne  was  burnt,  and  the  crew  di^rfed  into  di£> 
ferent  fliips.  On  that  occafion,  the  Plaintiff  having  exprefled 
feme  apprdienfions  for  himfeli^  was  told  by  the  Defendant 
'^  Certain  Qrey  (the  Captain  of  the  Bcn/ne)  and  I  will  fee  you 
paid;  you  need  not  make  yourfelf  uneaiy/'  After  this  the  corxt^ 
miffioner  came  on  board  the  Commerce  de  MarfeiUes  in  order  tA 
pay  the  crew  of  the  Baynei  at  which  time  the  Defendant  ftood  at 
the  pay  table,  and  having  taken  fome  money  out  of  the  hat  of  the 
firft  man  who  was  paid,  gave  it  to  the  Plaintiff;  the  next  man 
reftifed  to  part  with  his  pay,  and  was  immediately  put  in  irons. 
The  Defendant  then  aiked  the  commiffioner  to  ftop  the  p^  of 
the  crew,  who  aniwered  that  it  could  not  be  done» 

The 
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The  learned  Judge  in  his  dire£iions  to  the  jury  faid,  that  if  th<^  1797*' 
were  f^isfied  on  the  evidence, that  the  goods  in  queftion were  ad-  '  ■  "*  ' 
vancedon  the  credit  of  the  Defendant  as  immediately  refponiible,  *^" 

the  Plaintiff  was  entitled  to  a  verdift ;  but  if  they  believed,  that       TtMtn.   * 
at  the  time  when  the  goods  were  fumiflied,  the  Plaintiff  relied  on 
being  able,  through  the  afliflance  of  the  Defendant,  to  get  his 
money  from  the  crew,  they  ought  to  find  for  the  Defendant. 

Verdia  for  the  Plaintiff  576/.  75.  SrfL 

A  rule  ni/i  {or  a  new  trial  having  been  obtained  on  a  former 
daj  by  Shepherd  Serjt.  on  the  ground  of  the  Defendant's  under- 
taidng  being  within  the  ftatute  of  frauds,  (a) 

ZjeBlancandM(tr/hall  Seijts,  nowfhewedcaufe,  and  contended 
that  the  only  queftion  in  the  cafe  had  been  lefl  to  the  jury,  and 
decided  by  them,  viz.  Whether  the  Tailors  were  liable  in  the  firft 
iafiance,  and  the  Defendant  only  came  in  aid  of  their  liability:  or 
ndiether  the  Defendant  was  immediately  refponfible  ?  Th^ 
fiid  that  if  the  Boyne  had  been  burnt  before  the  delivery  of  the 
goodf,  the  Plaintiff  would  have  had  no  communication  with  the 
creir,  and  of  courfe  no  ground  of  a6lion  agfiinft  them ;  if  there- 
fore they  were  not  liable  on  tlie  original  contra6l,  the  fubfequeiit 
ddhery  would  not  fhifit  the  credit  upon  them. 

Skepherd  Serjt.  in  fupport  of  the  rule,  was  flopped  by  the 
Court. 

Eyrb,  Ch.  J.  There  is  one  confidertition,  independent  of  every 
dung  die,  which  weighs  fb  ftrongly  with  me,  that  I  fliould  wifh 
Has  evidence  to  be  once  more  fubmitted  to  a  jury.  The  fiim  re- 
ocvered  is  576^  75.  Sd.  and  this  againft  a  lieutenant  in  the 
naiy :  aiuin  fb  large  that  it  goes  a  great  way  towards  fatidying 
mj  mind  that  it  never  could  have  been  in  the  contemplation  of 
the  Defendant  to  make  himfelf  liable,  or  oftheJlopfeUer  tofumifk 
the  goods  on  his  credit^  to  fo  large  an  amount.  I  can  hardly  think 
that  had  the  Boiyne  not  been  burnt,  and  the  Plaintiff  been  afked 
whether  he  would  have  the  lieutetiant  or  the  crew  for  his  pay- 
mailer,  but  that  he  would  have  given  the  preference  to  the  latter. 
The  circumilances  of  this  cafe  create  fbmc  prejudice  a^ainfl  the 
Defendant,  but  which  I  think  capable  of  explanation.  Hiere  is 
iomeiyjpearanceofharfhnefs  in  making  the  men  purchafc  thefe 
deaths  againft  their  inclination.  But  it  was  in  evidence,  that 
thou^  they  were  pretty  well  cloathed,  yet  their  cloaths  were 
ad^itedtoa  Wfurm  climate  rather  than  to  the  iervice  in  which  th^ 

were 
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1 797.  were  to  be  engaged.  It  Tfas  therefore  the  bounden  duty  of  tlie 
officer  to  take  ibme  courfe  to  oblige  the  crew  to  purchai^proper 
neceflaries.  We  all  know  that  a  failor  is  fb  fingolar  a  creature, 
&  carelefsof  hinifelf,  that  he  cannot,  though  his  life  depend  upon 
it,  be  prevailed  upon,  without  force,  even  to  bring  up  his  ham- 
mock upon  deck  to  be  aired.  We  know  that  he  will  rifk  any 
danger  in  order  to  employ  his  money  in  a  way  that  he  likes^ 
rather  than  lay  it  out  in  that  provident  method  which  his  fitua- 
tion  may  require.  The  whole  of  the  imputation  then  on  the 
Defendant  and  Captain  Grry  amounts  to  this,  that  when  the  men 
were  to  be  cloathed,  they  wiihed  tliem  to  be  ibmewhat  well 
dreiled.  I  do  not  know  but  that  this  circumftance  may  have  hod 
ibmc  influence  with  the  jury.  But  I  do  not  feel  die  force  of 
it  when  oppofed  to  the  weight  of  the  evidence  on  the  other 
fide,  fi)  as  to  make  the  officer  liable  for  fo  large  a  fum.  From 
the  nature  of  the  cafe  it  is  i^parcnt  that  the  men  were  to  pay 
in  the  firft  inftance :  the  Defendant's  words  were  ^  I  will  iee 
you  paid  at  the  pay-table;  arc  you  fatisfied?'  and  the  aniwer  then 
was,  ^*  Perfe6lly  fo.*'  The  meaning  of  wliich  was,  that  how- 
ever unwilling  tlie  men  might  be  to  pay  themfelves,  the  officer 
would  take  care  that  they  Ihould  pay.  The  quefiion  is,  Whether 
the  flopman  did  not  in  fa&  rely  on  the  power  of  the  officer 
over  the  fund  out  of  which  the  men's  wages  were  to  be  paid,  and 
did  not  prefer  giving  credit  to  that  fund,  father  than  to  the  lieu- 
tenant, who,  if  we  are  to  judge  of  him  by  bthers  in  the  fame 
lituation,  was  not  likely  to  be  able  to  raife  fb  large  a  fum? 
Confidering  the  whole  bearing  of  the  evidence,  and  that  the 
learned  Judge  who  tried  the  caufe  has  not  exprefled  himfelf 
iatisfied  with  the  verdi6l,  I  think  this  a  proper  cafe  to  be  fent 
to  a  new  trial* 

Heath  J.     I  am  of  the  fame  opinion. 

RooKE  J.    I  am  of  the  fame  opinion. 

Rule  abfolute  on  payment  of  cofts.^ 
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i6x 


1797, 


Macdonald  V,  Pasley. 


Nov,  «7th. 


•yms  Plaintiff  had  been  a  Tailor  on  board  the  Rxytnneyy  belong-  C*  ^l  ▼'rtue  of 

ing  to  Commodore  Jb^n/o/i's  (quadron  in  1781;  the  Dqt  to  receive  ail 

fendant  was  the  prize  agent  of  that  Ihip.  money  due  to 

In  1 789  the  Plaintiff  made  the  following  note —  cuUr  account  * 

"  Liverpool^  Na9.  23. 1789.  '*^"*^?^ 

"  Pleaie  to  pay  to  Mr.  Abralutm  Jofeph^  or  order,  my  fhare  ftalmentt  due 

**  of  prize-money  for  the  Bamney^  for  prizes  captured  by  the  fleet  *w«j  ^  to  B. 

ander  Commodore  Johnfon^  for  which  this  ihall  be  y6ur  ibefe  payments  * 

are  afterwarilt 


(C 


u 


difcharge. 


To  the  agents  for  the 
"  Romnei/j  London. 


"  Prom  your  humble  fervantf  ^wiiobrinp 

}|]S  liis  n&km  agaioft 

,,    *  .    x«-  ^. for  tlie  wl)ol« 

«  John  +  Macdonald,  fum.  and  at  tiie 
mark.  ^^"^^^  ^'™*  ^*  ^^ 

^  Witnefs,  JV.  L.  Moyleyr  bflSteent;^« 

AU  the  prize-money  due  to  the  Plaintiff  on  account  of  the  S^*5?"**"u®^ 
captures  made  in  178 1,  (which  was  payable  by  four  inilalments,  toftay^oceed- 
viz.  3/.  45.;  4s.;  2/.  155.  6(L\  and  3/.  25.6^.)  had  been  paid  to  ["fJ^J^^^'J^ 
cme  Grant  as  indorfee  of  the  above  note ;  except  the  firfl:  inftal-  on  lils  paying  > 
mcnt  of  3/.  4^.     The  prc-fent  adion  was  brought  by  Macdonald  ^^^^^^ 
againft  the  Defcudiuit,  for  the  whole  fum,  and  Grant  at  the  fame  perfon  as  tliaf 
time  claimed  the  3Z.  45.  ftill  unpaid,  as  due  to  him.  ^I'lfJld!*'* 

A  rule  having  been  obtained  to  ihew  caufc  why,  on  payment     Stmb.  Tliat 
of  3/.  4s.  to  fuch  perfons  as  the  Court  fliould  appoint,  all  further  "''^^'^^^f  "i'^. 
proceedings  on  the  action  ihould  not  be  flayed,  ney  or  will,  com- 

'^Adairy  Serjt  fliewed  caufe,  and  contended  that  the  payments  ^^^^''i  *• 
to  Grant  could  not  difcharge  the  Defendant,  Qnce  the  note  on  %(tGe9.y<,6i. 
which  they  were  made  did  not  comply  with  the  direfiions  of  *n<*3a.^'«-3« 
26  Geo.  3.  c.  63.  (a),  and  32  Geo.  3.  c.  34.  wliich  were  paffed  to  rant  the  pay- 

nrotcA  "e«  to  third* 
proiect  perfonsofmoney 

due  from  the  public  to  failort  and  marines. 


V 


(3)  By  a6  Ge;  3.  r.  63./.  I.  «  No  letter 
of  attorney  or  will  made  hj  any  petty  officer 
or  Teaman  in  the  fervice  of  HisiMajefty,  Is^e, 
to  empower  any  perfon  to  receive  wages, 
pay  or  allowances  of  money  of  any  kind  due 
for  fuch  fenrice,  (hall  be  good,  unleft  made 
revocable ;  if  made  by  any  fuch  officer  or 
feamen  then  in  the  iervice  of  His  Majefty, 
t^#.  fuch  letter  of  attorney  or  will  muft  be 
fipied  before  and  attefted  by  the  captain, 
l:fe,  atid  (hall  fpecify  the  name  of  the  (hip 

▼01^  t. 


and  alfo  the  number  at  which  the  maker 
ftands  upon  the  ihip*s  book;  if  made  by 
any  fuch  officer  or  fcaman  difcharged  from 
the  fervice  of  His  Majefty,  and  within  tho 
bills  of  mortality,  it  fhall  be  attefted  by  an 
officer  appointed  hv  the  trenl'urer  of  the 
navy ;  if  at  any  of  the  ports  where  feamen*t 
wages^re  paid,  by  the  trealurcr  of  the  navy's 
clerk;  if  at  any  other  place  by  tlie  minifter,** 
Isfe,  By/  %4  **  every  fuch  letter  of  attorney 
or  will  (hall  contain  the  name  of  the  (hip 

[  X9 
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1797.        proleft  failors  and  marines  from  impofition.     He  iniifted  that 
if  it  was  neceflary  to  iubjc6l  a  letter  of  attorney  to  the  reftriftions 
of  the  above  aft,  d  fortiori  it  was  fo  with  refpeft  to  an  order 
Pakxt.       like  the  prefent,  which  was  a  lels  fclcmn  inftriiment 

JLe  Blanc  Seijt  in  fupport  of  the  rule  faid,  that  the  Defendant 
was  ready  to  pay  into  court  the  3/.  45.  for  the  benefit  of  thofe  to 
whom  it  belonged :  that  in  his  prefent  fituation  he  muft  defend 
this  aftion,  with  a  certainty  of  paying  cofts  to  the  Plaintiff,  if 
he  failed,  or  to  Grant  if  he  fucceeded ;  and  that  as  the  aAs  al- 
luded to  only  related  to  letters  of  attorney,  they  were  out  of  the 
queftion  in  the  prefent  caie.  ' 

Eyre,  Ch.  J.  We  ought  not  to  decide  againft  the  Plaintiff 
on  this  fummarj'  application.  If  the  fum  of  3/.  45.  had  been  the 
extent  of  the  Plaintiff's  demand,  and  another  perfbn  befides  the 
Plaintiff  had  claimed  it  of  the  Defendant,  he  would  then  have 
been  in  the  fituation  defcribed :  and  having  different  claims  made 
upon  him  for  the  fame  thing,  it  would  be  rcalbnable  that  he  fhould 
be  relieved.  But  diat  is  not  the  ftate  of  tlie  prefijnt  cafe.  Here 
the  Plaintiff  fays,  that  all  the  money  which  has  been  paid  to 
Cranthasheen  paid  by  the  Defendant  in  his  own  wrong.  There 
is  a  great  deal  of  colour  for  the  argimient  which  has  been  ufed 
reipeftmg  the  nature  of  the  authority  under  which  thefe  payments 
fcave  been  made.  If  the  legiflature  thought  fit  to  put  a  power 
of  attorney  under  particular  regulations,  there  is  great  realbii 
to  fuppofe  that  it  was  meant  that  the  agent  fhould  not  be  dif* 
charged  by  any  thing  lefs  than  a  power  of  attorney.  The  De- 
fendant is  not  in  that  fituation  in  which  the  Court  ever  does  or 
can  interfere.  If  he  can  fliew  that  the  payments  have  been  made 
On  good  grounds  he  may  then  bring  the  3/.  45.  into  court. 

Per  Curiam^  Rule  difcharged.  {a) 

to  which  the  perfon  granting  the  fame  lad  order  made  by  any  petty  officer,  feamas, 

belonged,  the  rcfidenre,  profeflion,  or  bufi-  marine,  l^t.  difcharged  from  the  fcrvice 

nefs  of  die  perloa  m  whofe  t  dvour  it  is  mzde,  of  His  M.ijelly  fhall  be  good  and  valid,  for 

and  the  diy  of  the  month  a  id  }  lare  where  receiving  w.iges,  prize-money,  or  other  al- 

it  was  executed."    By  32  G*ro.  a.  r.34-/.  l.  low.inccs  of  money  due  for  fuch  fcrvice, 

thefe  pro vifious  are  extended  to  marines;  unlefsattefledby  aclerkof  the treafurer  of 

and  by  /,  2,  «*  No  letter  of  attorney  or  the  navy,  tS'r. 

(fl)  Vid.  Turllev.  tUrtrvtUy  6  T.  R.  426. 
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SpARENBURGH  v.  BaNNATTNE.  jVi^.  47^h. 

»  B»f.  IS^  Pall. 

A  SSUMI^IT  for  wages  due  to  the  Pkintiffas  a  feaman.  236. 

-^      Pleas.     i%Noii  ajffumpfit.  iTaun.2Z. 

2d.  That  the  PlaintiflF  is  an  alien,  bom  in  foreign  parts,  io  ivit^  foreign^ft«e*m 
in  Holland^  in  parts  beyond  the  feas,  out  of  the  allegiance  of  the  a»n«y  wiih  this 
King  of  Great  Britain^  and  within  the  allegiance  of  a  foreign  tn"aVof  holHlity 
power,  and  that  before  the  fuinff  out  of  the  original  writ  of  the  <>»  ^o*»^ «« 
flaintifi^  and  before  the  faid  day  and  year  in  the  faid  declaration  tnd  brought  to 
mentioned,  to  tc/V,  on,  <Jr.  a  public  and  open  war  was  com-  -£«!r/«'»^«s* 
menced,  waged,  and  carried  on,  and  from  thence  hitherto  hath  u  not  diiabied  * 
been,  and  ftill  is  ,waged  and  carried  on,  between  our  Lord  the  f"*"*  ^"*"8  ^^'le 
now  King  and  his  fubje6ls,  and  the  perfons  exercifing  the  powers  on  a  contract 
of  eoremment  in  Holland  and  the  inhabitants  and  peoiJe  of  «°5*"**  into  a$a 

r»  w       y        1       n    t  .  «Aiii       prifoner  at  war. 

Houand  under  luch  government,  to  wit^  at,  qfc.  And  that  the 
Pbiintiff  before  the  faid  day  and  year  in  the  faid  declaration 
mentioned,  and  at  the  fuing  out  of  the  laid  original  writ  of  the 
fiid  Plaintiff  and  alfo  at  the  commencement  of  the  faid  war,  was 
and  ever  fince  has  been  and  ftiU  is  an  enemy  of  our  faid  lord 
the  King,  adhering  to  the  perfons  fo  exercifing  the  powerar  of 
guvemment  in  Holland,  and  fo  being  enemies  of  our  iaid  lord 
the  King  as  aforefaid,  fo  wit,  at,  Sfc.  And  this  the  Defendant 
is  ready  to  verity:  wherefore,  Sfc. 

3d  ^ea.  The  fame  as  the  fecond;  only  omitting  "  Tliat  the 
Flamtiff  is  an  alien,  born  in  foreign  parts,  to  wit,  in  Holland,  in 
puts  bqrond  the  feas,  out  of  the  allegiance  of  the  King  of  Great 
Britain^  and  within  the  allegiance  of  a  foreign  power." 

RepKcation.     To  the  firft  Plea,  joinder  in  iffue. 

To  the  2d.  Protefting  that  the  faid  Plea,  and  the  matters 
tberdn  contained,  in  manner  and  form  as  the  fame  are  above 
plettled  and  fet  forth,  are  not  fufficient  in  law  to  bar  the  Plaintiff 
frnn  having  and  maintaining  his  aforefaid  a6lion  againfl  the  De- 
fendant ;  neverthlefs,  for  replication  in  this  behalf  the  Plaintiff 
ikith.  That  he,  before  the  making  the  faid  feveral  promifes  and 
imdertakings  of  the  Defendant,  in  the  faid  declaration  men-» 
tioned,  to  wit,  on,  Sfc.  was  a  prifoner  of  war,  in  cuflody  of  the 
farces  of  oar  Lord  the  King,  in  parts  beyond  the  feas,  to  wit^ 
tt  the  ifland  of  Saint  Helena^  to  witj  at,  <$*r.  and  being  fuch 
prifoner  as  aforefaid,  he  the  Plaintiff  then  and  there  was,  by  and 

wish  the  cojafent  and  pemuffion  of  ibe  comipaaduig  officer  of 
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1797.        the  forces  of  our  (aid  Lord  the  King,  at  the  iiland  of  Saint 

'  Helena  aforefaid,  hired,  employed,  and  retained  by  the  De- 

PARBNBI7R0H   fgjjj^^jj^  ^  (ewe  VA  9,  feaman  and  mariner  in  and  on  board  the 

Bahnattmb.  (aid  fhip  or  veflel  called  the  Caledonia^  on  his  retainer,  and  at 
his  {pedal  inftance  and  requeft ;  and  he  the  Plaintiff  did  then 
and  there  ferve  as  fuch  feaman  or  mariner  in  and  on  board  fiich 
Ihip  or  veflel  on  a  certain  voyage  whereon  the  (aid  fhip  or  vefiel 
was  then  boimd,  to  wit,  from  the  ifland  of  Saint  Helena  aforefiud^ 
to  the  port  of  London  nforefaid,  to  xmt,  at,  Sfc,  Without  this, 
that  he  the  Plaintiff,  at  the  time  offuing  forth  the  original  writ 
of  him  the  Plaintiff,  was,  or  at  any  time  hitherto  hath  been,  an 
enemy  of  our  faid  Lord  the  King,  adhering  to  the  perfbns  ex- 
ercifing  the  powers  of  government  in  Houandy  ami  fo  being. 
enemies  of  our  faid  Lord  the  King,  ns  in  and  by  the  faid  plea  is 
•bove  alleged.     And  this  he  is  ready  to  verify :  wherefore,  4^. 

To  the  3d  Hea.  Inducement  and  traverfe,  thefameas  to  the  ad. 

Rejoinder.     Tendering  iflTue  on  the  traverfcs. 

Surrejoinder.     Joinder  in  both  iffues. 

This  caufe  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  Sit- 
tings after  laft  Trinity  term,  when  it  appeared  in  evidence,  that 
the  Plaintiff,  being  a  native  of  Oldenburgh  in  GcTrmaiy^  was  takax 
prifbner  at  the  Cape  of  Good  Hope^  he  then  ferving  as  a  fidlor 
in  the  Dutch  fleet  under  Admiral  Laicas ;  that  he  was  fent  finom 
the  Cape  to  Saint  Helena,  in  a  Briti/Ii  frigate,  as  a  prifbner  of 
war,  and  was  there  put  on  board  the  Caledonia,  a  Briti/h  mer- . 
chantman,  then  in  great  want  of  hands,  by  order  of  the  governor 
of  the  place;  that  during  tlie  voyage  from  Saint  Helena  to  Eng^ 
land  he  was  treated  like  the  reft  of  the  crew,  and  did  his  duty 
to  the  fatisfaAion  of  the  captain,  the  Defendant  in  the  a£Uon; 
that  on  his  artival  here,  he  was  delivered  over  to  the  conuniflary 
with  the  other  prifbners  taken  on  board  the  Dutch  fleet,  and  was 
at  the  time  of  the  a6lion  brought  in  cuftody  as  a  prifoner  of  war. 
Verdift  for  the  Plaintiff,  24/. 

Shepherd  and  Heywood  Serjts.  on  a  former  day,  moved  for  arule 
to  fhew  caufe  why  the  verdift  fliould  not  be  fet  aiide,  and  a  new 
trial  be  had;  which  was  granted  by  theT[^ourt,  after  fomehefitatioiK 

Mar/haU  Serjt  now  fhewed  caufe.  First,  the  Plaintiff  being 
a  German  bom  is  not  an  alien  enemy  within  the  legal  acc^tation 
of  the  term.  TliOugh  there  is  no  exa6l  definition  of  alien  enemy 
in  any  of  the  text  writers,  yet  all  the  entries  defcribe  hfan  in  the 
&Yne  way.    AUenigena  natus  in  regno  Francis  in  conu  de  B.Jub 
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Ugeaniid  adverfarii  domini  regis  Angliae,  de  Francia,  de  patre  et 
matre  inimicis  ijifius  domini  regis  Angliac,  et  eidem  adverfariofuo 
adherentibus  oriundus,  &c.      Itq/l.  252.      3  Injlrudior  Cler.  16. 
That  the  place  of  birth  is  material  appears  from  3  Salk.  28.  Comb* 
212.  and  Carter  48,  and  ipi,  in  which  Lift  cafe  it  was  objeAed, 
that  the  general  averment  of  the  Plaintiff's  birth  in  the  United 
Phmnces  was  not  fuflicient,  becaufe  there  might  be  Ibme  place 
IB  thofe  countries  not  under  the  juriftli6lion  of  the  King's  enemies. 
Secondly,  Suppofmg  the  Plaintiff  a  nativeof  Hcdiandy  and  taken 
m  aAual  hoflility  to  this  country,  yet  under  the  circumftancet 
of  the  cafe  he  is  entitled  to  recover.    Having  entered  into  a  con- 
traft  with  the  licenfeof  the  King's  officer,  that  licenfe  maybe  pre- 
finned  to  have  been  given  with  the  King's  permifDon ;  and  a  licenfe 
to  cootra£^,  neceflarily  implies  a  licenfe  to  fue.     The  plea  of 
t&n  enemy  is  not  now  favoured  by  the  courts.    Formerly  an  alien 
enemy  was  difqualified  in  all  cafes,  and  his  goods  might  be  feized; 
the  realbn  given  was,  that  his  prof  )erty  was  forfeited  as  a  rcprifa) 
for  the  damage  committed  by  the  enemy.     G/7i.  H,  C  P,  205. 
The  reafon  at  this  day  for  tlie  dilability  of  an  enemy  is,  that  he 
fliall  not  recover  effeAs  which,  being  carried  from  hence,  may 
enridi  his  country:  and  it  hiis  been  holden,  that  the  fubjeft  of  a 
fcmir  at  war,  who  came  here  before  the  war  broke  out,  or  who 
eomes  here  even  in  time  of  war,  \iith  the  King's  permiflion^ 
nay  maintain  an  a6lion.     Wells  v.  Williams^  i  Salk.  46.     Lord 
Bmfm.  282.    The  difability  is  now  confined  to  two  cafes,  viz. 
where  the  right  fued  for  is  acquired  in  a6lual  hoftility,  Amthon 
y.K/hery  DougL  649. 7/.;  and  where  the  Plaintiff  being  an  ahen 
OMoay  is  refident  in  the  enemy's  countrj'.     Brajidon  v.  Ne/bity 
67112.23.     Btifiow  V.  Towersj  6  Term.  Itep.^S*     Thirdly, 
This  defence  is  founded  on  an  idea  of  a  right  in  the  conqueror 
to  reduce  his  prifoners  to  flavery,  which  is  contrary  to  the  law 
of  nations.   If  the  commanding  officer  may  compel  the  priibners 
to  labour,  and  fubje6l  them  to  punifhment  for  difbbedience  of 
onlers,  there  is  nothing  to  prevent,  his  felling  diem  for  flaves. 
Among  barbarous  nations  prifoners  of  war  are  put  to  death 
with  cruelty;  in  a  more  advanced  ftate  they  are  fold  for  flaves; 
among  civilized  nations  both  are  diiavowed,  and  their  perfbns 
are  only  confined,  till  ranfomed  or  exchanged.    Grotius  de  Jure 
BdU  ac  Pacisj  /L  3*  c.  7.y.'  9.     If  it  be  faid  that  tlie  Plaintiff  has 
made  hhnfelf  an  enemy  by  his  own  a6l,  the  anfwer  is,  that  a 
perfi>n  who  owes  no  natural  allegiance  to  the  power  at  war 
with  OS)  may  by  his  own  a£ls  ceafe  to  be  an  enemy  ind  l)ecome 
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1797,        A  fncnd;  his  chara6ler  of  enemy  continuing  no  longer  than 

while  he  adheres  to  the  enemies  of  the  King. 

SMRENBUH6U  Shepherd  and  Hiyxood  Serjts.  in  fupport  of  the  rule.  Not- 
Baknattne.  withftanding  the  language  of  the  entries,  there  is  no  ground 
afforded  by  any  of  the  text  writers  for  fuppoling  that  the  difabi- 
lity  of  an  aHcn  depends  upon  his  birth.  In  Co.  Litt.  1 29.  b,  an 
alien  enemy  is  fpoken  of  as  "  Sijubjeci  to  one  that  is  an  enemy 
to  the  King,"  not  as  a  native  of  the  country  at  war^  Nor  in 
the  following  books,  ThehalVs  Dig.  /.  i.  r.  4.  i  Black.  C9OT.372. 
Terms  d^  la  Ley.  36.  FoJ}.  C.  L.  1 85.  //.  P.  C.  164.,  which  treat 
of  alien  enemy,  is  any  mention  made  of  birth.  It  is  true  that 
birth  raifcs  and  peipetuates  tlie  chara6lcr  of  alien  enemy ;  for 
by  the  law  of  England  allegiance  always  follows  the  perfon ; 
and  if  by  the  law  of  any  other  country  the  party  could  rid  him- 
felf  of  his  allegiance  by  his  own  aft,  it  ought  to  be  replied  that 
he  had  done  fo.  The  circumftance  of  birth  however  is  no  fer- 
ther  material  than  as  it  is  one  of  the  cafes  which  conftitute  alien 
enemy,  and  even  that  is  not  decifive;  for  Lord  Holt  fays  that  a 
perfon  may  be  bom  in  a  country  at  enmity  with  us,  and  yet 
infta  ligeafUiam  Anglia ;  and  he  inftances  the  attendants  of  an 
ambadador.  Coinb.  2 1 2.  Now  the  prefent  Plaintiff,  when  he 
accepted  a  conuniffion  from  the  Dutch  government,  (for  the 
commiilion  of  the  fliip  is  his  commiilion,)  became  a  fubje£i  of 
Holland^  owed  allegiance  to  Holland,  and  was  liable  to  be  pro- 
lecuted  for  the  breach  of  it  as  a  traitor.  If  then  the  Plaintiff 
ever  became  a  fubjeft  of  Holland^  the  next  queftion  is,  how  far 
that  charafter  has  been  altered  by  fubfcqucnt  events?  A  prifoner 
at  war  muft  be  confidered  as  much  the  fubje6l  of  the  country 
from  which  he  was  taken,  as  when  he  was  in  a6lual  fervice : 
and  his  detention  is  juftified  on  no  other  principle  than  that  of 
preventing  fuch  countrj^  from  liaving  the  benefit  of  his  lervice 
again.  If  he  be  releaied,  he  will  become /e^/j^/r/V,  and  may  put 
oif  the  tejiiporai*y  allegiance  which  he  owtnj  to  the  country  under 
which  he  fbrved :  but  the  period  is  not  arrived  at  which  the  pre- 
fent Plaintilf  is  hecpnie  Jui  jw  is.  The  conqueror  might  have 
flain  him  in  battle :  now  the  mercy  of  the  conqueror  has  not 
changed  his  characlcr ;  but  it  continues  the  fame  in  prifon,  as 
when  no  mercy  had  been  extended  to  him.  The  Plaintiff  is  not 
treated  as  a  neutral  in  this  country,  nor  docs  that  charailer  attach 
•while  he  continues  a  prifoner :  if  he  endeavoured  to  dcape  and 
was  fhot  in  the  attempt,  the  foldier  fhooting  him  would  not  be 
tried  by  the  munici]:>ai  law.   He  ia  coiiiined  and  fed  like  any  of 

the 
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the  other  Dutch  prifoncrs.     Indeed  it  is  (aid,   Vattel,  L^.  c.  15.    .     1797. 

^230.  that  "  vohinteers  taken  by  the  enemy  arc  treated  as  if     • — 

part  of  the  army  in  which  they  fight."  The  reafon  why  no  other  ^»**»enhuro« 
plea  is  to  be  found  in  the  entries  than  that  of  alien  enemy  nie^  is  Banm  atyke. 
becaufe  no  other  perfon  coming  mider  the  defcription  of  alien 
enemy  could  be  rcfident  here.  If  an  a£lion  be  brought  by  a  na- 
tive of  an  hoftile  ftate,  the  Defendant  may  plead  alien  enemy  on 
the  difcovery  of  the  Plaintiff's  birth  :  but  any  other  alien  be- 
comes yiw^/i/ns  by  refidence,  except  in  the  prefent  cafe  of  a 
prifbner  at  war.  The  only  remaining  queflion  relates  to  the  li* 
oenfe  of  the  officer.  The  a6i  of  an  individual  can  no  more  re- 
move the  difability  of  an  alien  enemy  to  coiitra6l,  than  it  can 
create  the  chara6ler  of  alien  enemy.  -  Bro.  Abr.  Denizen^  pL  20. 
Uiilefs  this  were  fo,  any  Englj/fimait  by  contracting  with  an  alien 
enemy  might  relieve  him  from  that  chara6ler :  but  licenfe  is.  an 
a&  of  ftate.  Befides,  if  licenfe  is  to  be  relied  on,  it  fhould  have 
been  pleaded,  y  Mod.  150.  i  Ld.  Raym.  282.  In  Branddn 
V.  Neflntt^  6  r.  jR.  23.  there  were  two  pleas  exaftly  fimilar  to  the 
fecond  and  third  in  the  prefent  cafe,  and  though  they  were  de- 
murred to,  the  Defendant  had  judgment. 

EvRE  Ch.  J.    The  queftion  is,  Whether  on  the  evidence  pro^ 

dnoed  in  t\\\s  cafe  the  Plaintiff  is  to  be  confidered  as  an  alien 

enemy  at  the  time  when  the  writ  iffued  ?    If  he  muft  be  to  con-» 

fidered,  I  take  it  to  be  a  neceffary  confequence  that  this  a£lion  3  ^nf  ^  ^^ 

nmft  &iL     The  fa6l  is,  that  this  man,  being  a  native  of  fbme  **** 

part  of  Germany^  and  therefore  a  neutral  by  birth,  was  found  on 

board  a  fhip  belonging  to  the  enemies  of  this  country,  and  wa3 

capUired  in  a6lual  hoftility.  What  then  is  his  fituation?  Having 

been  taken  in  the  a6i  of  hoftility,  he  is  either  a  pirate,  or  quoad 

that  vlSl  of  hoftility  a  fubje6t  of  the  prince  or  power  under  whofb 

oommiflion  he  a£ied.     No  doubt,  this  man  being  a  neutral  by 

Inth  committed  an  a6t'of  hoftility  againft  this  country,  under 

a  commiffion  from  a  ftate  at  war  widi  this  country.     So  far  I 

take  to  be  clear.  I  therefore  go  a  great  way  with  the  Defendant's 

eouniel,  who  have  argued  that  at  this  day  the  form  of  the  plea 

of  alien  enemy,  which  ftates  the  party  to  be  alien  enemy  born,  is 

not  abfblutely  neceffary  to  be  adhered  to  in  exclufion  of  every 

other  cafe  of  enmity.     In  the  courfe  of  the  argument  we  have 

had  many  reafbns  and  authorities  adduced  to  fhew,  that  if  a  man 

is  really  to  be  confidered  as  alien  enemy,  though  not  a  native  of 

the  oonntry  at  war,  he  is  fb  to  be  confidered  as  to  all  the  con« 

ie^pencc^  which  ^pply  to  alien  enemy  by  birth.     But  here  the      [  168  ] 
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1 797.        Plaintiff  became  an  enemy  in  confcquence  of  havii^  participated^ 
in  one  fingle  ad  of  hoftility.     Now  fuppofe  it  had  been  the  plea. 


SpAAtNBOEOH  fy^e  of  tHis  ftate  to  fliew  him  favour,  Suppofe  this  had  been 
Bannattne.  iaid,  ^^  You  are  a  neutral,  and  perhaps  have  been  drawn  into 
tlie  a6l  in  which  you  were  engaged  :  you  are  at  liberty  to  refturn 
to  your  own  country,  or  you  may  remain  here,  as  you  are  the 
fubje6i  of  a  prince  in  amity  with  us."  It  has  been  admitted  in 
argument,  that  as  foon  as  helhould hecomejtajwisi thechara£ler 
of  enemy  would  be  purged.  If  then  the  Crown  had  not  thought 
fit  to  hold  the  Plaintiff*  prifoner  at  war,  he  could  not  have  been 
confidered  as  fuftaining  the  chara£ler  of  enemy,  but  would  have 
been  treated  as  the  fubje£i  of  a  ilate  in  amity  with  this  country. 
The  difficulty  of  the  cafe,  if  there  be  difficulty,  arifes  from  the 
Plaintiff  having  been  detained  as  prifoner  at  war :  it  has  been 
contended  that  if,  at  the  moment  of  capture,  he  was  alien  enemy, 
that  chara6ier  muft  continue  till  he  ceafes  to  be  prifoner  at  war* 
lliat  part  of  theargument  I  never  wasfatisfied^ith;  Icannotdeny 
thathe  wascapturedas^ienenemy;  at  thatmoment  hewa&fo:  but 
how  came  he  to  be  fb?  Not  inconfequence  of  any  permajiicntcha- 
ra6ler  of  enemy,  but  becaufe  he  had  joined  in  one  a6l  of  hoftility,  for 
which  a£i  he  is  not,  according  to  the  rigour  of  antient  war,  put  to 
the  fword,  or  delivered  into  the  hands  of  the  individual  who  took 
him  prifoner,  to  be  kept  prifoner  by  him,  till  he  fhould  receivethe 
ranfom ;  but  he  remains  in  the  hands  of  the  King  till  he  is  ran* 
fbmed  by  an  exchange  for  the  benefit  of  the  ftate,  or  fet  at  li- 
berty by  the  King's  command  But  how  does  this  tend  to  fix  on 
him  the  permanent  chara£ler  of  alien  enemy  ?  That  chara6i.er 
arifes  fif-om  the  party  being  under  the  allegiance  of  the  ftate  at 
"  war  with  us ;  the  allegiance  being  permanent,  the  chara6ler  is 

permanent,  and  on  that  ground^he  is  alien  enemy,  whether  in  or 
out  of  prifon.  But  a  neutral,  whether  in  or  out  of  prifbn,  cannot. 
Jar  that  req/bn^  be  an  alien  enemy ;  he  can  be  aUen  enemy  only 
with  refpe6l  to  what  he  is  doing  under  a  local  or  temporary  alle- 
giance to  a  power  at  war  with  us.  WTien  the  allegiance  de- 
termines, the  charafter  dctennines.  He  can  have  no  fixed  charaAer 
of  alien  enemy  who  owes  no  fixed  allegiance  to  our  enemy,  and 
has  ccafed  to  be  in  hpftility  againft  us ;  it  being  only  in  refJxiAof 
his  beifig  in  a  fl^te  of  a6lual  hoftility  that  he  was  even  for  a  time 
an  enemy  at  all.  As  a  prifoner  of  war,  how  does  he  differ  from 
t  X  tfp  3  any  other  individual  who  is  in  cuftody  for  an  offence  which  he  has 
Committed,and  for  which  he  is  anfwerable?  Captain  Fat^haH{a) 

{a)  s  State  Trials,  />.  1 7.  No.  l6a. 
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not  &n  alien  enemy,  but  beiiig  a  natural  bom  rubje£l  of        1797* 
this  realm,  he  became  a  traitor ;  for  that  he  was  put  in  prifbn, 


for  that  he  anfwered,  aiid  with  his  life.     But  it  was  for  that  aR  S'^RrNButdH 
of  hoftility  merely.     With  regard  to  his  chara£ler  of  a  fubjeA,    Bavnattmi. 
he  remmned,  till  the  moment  of  his  execution,  as  if  that  a£i  had 
never  been  committed.     There  is  very  little  light  to  be  procured 
from  our  books,  to  affift  us  in  our  inquiry,  how  far  a  neutral 
joining  in  an  a£i  of  hoftility  is  tobeconfidered  as  having  acquired 
the  diara^er  of  alien  enemy.  Thefubjeft  was  indireftlydifcufled 
in  the  cafe  of  Captain  Vaugkan  to  which  I  have  alluded.     He 
was  charged  in  the  indiflment  (a)  with  adhering  to  the  King's 
enemies,  by  cruiiing  cumjubdttis  Gallic? s;  the  fa6iwas,  that  many 
of  his  crew  were  not  natural  born  fubje6ls  of  the  French  King, 
but  Hollanders.    It  was  made  a  queftion  whether  the  Hollanders 
could  be  ceiled  Jubditi  Gallici ;  and  though  tRe  point  was  not  au* 
thoritatively  decid^  becaufe  fome  of  the  crew  wer^  certainly 
Frenckj  which  was  fufHcient  to  fupport  the  indi6bnent,  yet  it  was^ 
hdd  by  i%//Ch.  J.  and  agreed  to  by  the  reft  of  the  Court,  that  the 
Hollanders  by  accepting  a  commiflion  from  the  French  King  be- 
CKOiBfubdUi  Gallici  and  (o  remained,  during  the  conttnttance  of  their 
feroice^  in  a  ftate  of  qualified  fubjeAion,  arifing  out  of  the  (ervice 
and  determining  with  it.  This,  had  it  been  the  very  point  in  judg- 
ment, would  have  gone  a  great  way  towards  deciding  theprefent 
queftioiu     The  commiflion  under  which  the  Plaintiff^  being' a 
German^  a6led,  was  put  an  end  to  by  the  capture  of  the  frigate  in 
whidi  he  was.      After  that  time  he  had  no  opportunity  of  con- 
tinuiiig  ih  the  fervice  of  the  State  of  Holland;  and  his  temporarj' 
charaAer  of  alien  enemy  ceafed  and  determined  with  the  authority 
under  which  he  afted.  Captain  Faughan*s  caft?,  as  far  as  it  goes, 
draws  a  line,  and  fairly  marks  out  when  that  chara6ier  begins, 
and  when  it  ihall  end.     I  am  of  opinion  that  it  is  determined  by 
Ae  very  nature  of  the  fubjeA,  and  being  fo  determined,  why  ' 

ihould  we  defire  to  enlarge  the  diiability  of  the  Plaintiff,  or  con- 
tinue it,  until  the  war  is  concluded  ?  Why,  but  in  order  to  let  in 
one  of  the  hariheft,  one  of  the  moft  impolitic,  nay  immoral  de- 
fiances that  ever  was  fet  up  inacourt  of  juftice?  This  man,  whether 
he  was  under  a  fafecondu£lornot,  did  his  duty  faithfiiUy,  and  was 
duly  approved  of  by  the  officer  of  the  Caledonia.  Thatfliipwasin 
fudidiftre(s,thatflie  was,  as  it  appeared  at  the  trial,  under  the  necef- 
%  of  taking  in  more  hands  at  Lijbon^  and  probably  would  have      [170! 

[a)  See  6  State  Triai$,  Appendix. 

been 
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1797.       been  loft  without  fuch  affiftance  ^  was  afforded  by  the  PlaintiC 
'  He  now  only  aflts  for  a  moderate  reward,  and  is  paid  with  a  plea 

PARiNBURGB   ^  ^y^^^  cncmy.     This  is  certainly  one  of  the  hardeft  cafes  I  ever 
Bamnattni.    knew^  and  Ithink  we  ought  to  lean  againft  it  And  ifa  diftin£Uon 
is  to  be  found  between  the  permanent  character  of  ali^i  enemy, 
I      to  which  the  courts  of  juftice  cannot  give  proteAion,  and  the 
temporary  character,  we  fliall  readily  adopt  it.  As  to  the  ground 
of  policy  which  has  been  taken  in  argument  for  the  Defendant, 
namely,  that  a  benefit  would  refiilt  to  the  enemy  from  the  Plaintiflfs 
recovering;  if  is  a  policy,  perhaps  doubtful,  certainly  remote, 
and  which  I   do  not  hold  to  be  fatisfa6tory.     I  take  the  true 
ground  upon  which  the  plea  of  alien  enemy  has  been  allowed  is, 
that  a  man,  profeffing  himfelf  hoftile  to  this  country,   and  in  a 
ftate  of  war  with  it,  cannot  be  heard  if  he  fue  for  the  benefit  and 
prote^on  of  our  laws  in  the  courts  of  this  country.     We  do  not 
allow  even  our  own  fubje6ts  to  demand  the  benefit  of  the  law  in 
our  courts,  if  they  refufe  to  fubmit  to  the  law  and  the  jurifdiAion 
of  our  courts.     Such  is  the  cafe  of  an  outlaw.     Modem  civiliza- 
tion has  introduced  great  qualifications  to  foften  the  rigours  of 
war ;  and  allows  a  degree  of  intercourfe  with  enemies,  an^ 
particularly  with  prifbners  of  war^  which  can  hardly  be  carried 
on  without  the  afiiftance  of  our  courts  of  juftice.     It  is  not  there- 
fore good  policy  to  encourage  thefe  ftri6l  notions,  which  are  in- 
fifted  on  contrary  to  morality  and  public  convenience.     As  the 
real  juftice  of  the  cafe  is  with  the  verdifl,  and  a  legal  diftin6iion 
to  exclude  this  unworthy  defence  can  fau'ly  be  maintained,  I 
think  no  new  trial  fhould  be  granted. 

Heath  J.     I  am  quite  of  the  fame  opinion  with  my  Lord, 

and  I  am  glad  that  fbme  legal  ground  can  be  found,  on  which 

we  may  repel  this  difhoneft  defence.  Iwillfirftconfider,  Whether, 

in  a  pica  of  alien  enemy,  it  is  necefTary  to  ftate  that  the  Plaintiff  is 

\  alien  enemy  by  birtli  ?  The  forms  of  pleading  have  always  been 

>   confidered  as  ftrong  evidence  of  tlie  law,  and  it  is  faid  that  they 

all  aver  that  the  party  was  bom  in  the  country  at  war  with  us. 

But  I  obferve  that  in  4  MocL  405.  where  the  plea  was  ♦*  alienigena 

in  regno  Yvsncisdjub  ligeantia  adverfarii  domini  regis^  SfC,  oritop* 

dtiSy'*  exception  was  taken  on  demurrer  that  it  ought  to  haw 

been  nattiSj  and  fbme  precedents  being  cited  out  oiRqftaU^  where 

the  word  "  natus**  was  fiipplied  by  '*  oriundusy*  the  plea  was  held 

good.     Next,  as  to  the  general  queftion,  the  pleas  ftate  that  the 

f  171  ]      Plaintiff  was  adhering  to  the  King's  enemies;  they  muft  be 

proved  in  all  their  parts;  but  a  prifoner  at  war  is  not  adhering  to 

th« 
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the  King's  enemies,  for  he  is  here  under  prote6lion  from  the        I797« 

King.     If  he  confpires  againft  the  life  of  the  King,  it  is  high        ■' 

treafon(a);  if  he  is  killed,  it  is  murder;  he  does  not  therefore  ftand    'aeinborob. 

in  the  iame  fituation  as  when  in  a  ftate  of  a6lual  hoitility.     It  has  Bamkattmk. 

been  (aid,  that  a  prifoner  at  war  cannot  contrail ;  his  cafe  would 

be  hard  indeed  if  that  were  true.     Officers  on  their  parole  muft 

fubiift  like  other  men  of  their  own  rank ;  but  according  to  fuch 

doctrine  theymuft  ItaiTc;  for  they  could  gain  no  creditif  deprived 

of  the  power  of  fuing  for  their  own  debts.     It  has  alfo  been 

urged,  that  if  the  Plaintiff  was  under  a  proteflion,  that  circum- 

ftwce  ought  to  have  been  pleaded,  and  tliis  is  true  of  a  formal 

prote£Uon  under  the  great  feal ;  but  there  may  be  a  prote6lion 

arifing  from  fituation,  v>hich  need  not  be  pleaded.  If  a  prifbn^  of 

war  is  in  confinement,  he  is  prote£led  as  to  his  peiibn;  if  he  is 

on  his  parole,  he  requires  further  prote6lion  than  what  relates 

merely  to  his  perfon.     The  contra6l  in  queftion  was  made  by  the 

penniilion  of  the  King's  officer,  and  therefore  by  the  licence  of 

die  King,  under  whole  authority  die  officer  may  be  prefumed  to  • 

have  acted.     I  will  add  one  cafe  to  Ihew  that  a  prifoner  at  war 

may  fiie  and  be  fued.     The  fon  of  the  celebrated  Miffiffippi  Law 

was  brought  over  here  as  a  prifoner  at  war,  and  being  on  his 

parole,  was  arretted  for  10,000/.  by  the  executor  of  a  creditor, 

who  fwore  that  he  was  indebted  as  appeared  by  the  teftator's 

books;  he  was  difcharged  however,  not  becaufe  he  was  a  prifoner 

atwar,butbecaufetheexecutorhadnotinferted  in  his  affidavit  that 

he  was  indebted  "  as  he  believed."     If  a  priibner  of  war  can  be 

fued,  there  is  no  reafon  why  he  fliould  not  fue.     How  is  it  with 

Mons  ?  They  may  be  charged  in  executidn,  and  yet  their  bodies 

are  at  the  King's  difpoial.   For  thefe  reafons  I  think  the  Plainti|i; 

being  a  prifoner  at  war  at  the  time  of  making  the  contra6l,  may 

maintain  an  a£lion  on  that  contra6l,  and  is  prote6led  by  law. 

RooKE  J.     This  queftion  does  not  come  before  us  upon  de- 
mmrer,  but  on  the  fingle  point  whether  the  iffiie  is  righdy  found. 
The  defence  has  no  foundation  in  confcience,  in  juftice,  or  in  pub- 
lic policy,  and  I  do  not  feel  diQ)o(ed  to  affift  it.  An  enemy  under 
the  King's  prote6lion  may  fue  and  be  fued :   that  cannot  be 
doubted.     A  prifoner  at  war  is,  to  certain  purpofes,  under  the 
King's  prote£lion,  and  there  are  many  cafes  where  he  can  main- 
tain an  a£lion.    I  wUl  fuppofe  that  an  officer  of  high  rank  on  his* 

(«)  Peter  Moliereo^  a  Frer.cb  prifaner,  was  local  ftatute,  and  direfled  the  jury  to  acquit 

■■^ed  for  privai&ly  ftealing  n  a  jeweller's  him  of  privately  dealing,  but  to  find  him 

^^    Sir  SSkbael  Fofier  thought  it  impro-  guilty  of  firople  larctny.    /^.  l88. 
pC' to  proceed  capitally  againil  him  upon  a 

parole 
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^  797*       parole  is  poflefied  of  a  ring  or  a  jewel  of  ^eat  value,  on  which  he 
wants  to  raiie  money,  and  that  a  tradefhian  is  fb  difhoneft  as  to 


s^AKiNioROB  j.g^jyg  jt  ftom  him,  and  refiife  either  to  advance  the  money  or  re- 
Bamiiattni.  turn  the  pledge.  Surelythe  Court  would  fay  tliat  he  might  recovA 
his  ring  or  his  jewel  from  the  tradefman.  Theprefent  PlaintifFhas 
in  fa6l  done  much  the  fame  thing.  Under  the  licence  of  the 
King's  officer  hepledged  his  labour  at  St.  Helena^  in  order  to  pro- 
cure a  more  comfortable  fubfiftenc^.  Accordingly  he  worked  his 
way  over,  and  earned  a  re^onable  compenfation.  That  being  the 
Cafe,  I  fee  no  reafbn  why  he  fliould  not  recover,  even  if  he  were 
alien  enemy  bom.  But  as  my  Lord  has  not  thought  proper  to  go 
fo  fer,  I  fpcak  to  that  point  with  diffidence;  and  fliall  rather  avail 
myfelf  of  the  diftinftion  which  has  been  drawn  between  the  tem- 
porary and  permanent  chara£ier  of  alien  enemy;  laying  in  a  claim 
however,  to  lay,  at  any  future  day,  that  a  perlbn  in  the  fituation 
of  the  Plaintiff  is  like  the  officer  who  pledges  his  jewel ;  for  this 
contra£l*was  made  under  the  licence  of  thofe  who  had  authority 
to  iicenfe  the  contra£ling  party. 

Rule  difcharged. 

I 

If*,  ij^- 

»y.ur/«tf.  RoTHWELL  w.  Cooke.  ^ 

Park,  /*/ai8. 

In  an  infurance  npHis  was  an  a£lion  on  a  policy  of  infurance  on  the  fhip  Man-' 
on  a  (hip  at  and  A  ning  at  and  from  Hull  to  Bilboa,  warranted  to  depart  from 
^Xa,warnmted  England  with  convoy :  the  declaration  alfo  contained  a  count  for 
to  dcpan  from     money  had  and  received. 

col^oy,  the  The  caufe  was  tried  before  Ei/re  Ch.  J.  at  the  Gmldhall  Sittings 

voyages  from  ^fter  lafl  Eajler  term,  when  it  appeared  in  evidence  that  the  fhip 
mmitbyfhtrtiit  lailed  from  Htdl  to  Port/mouthy  and  from  thence  departed  with  a 
meets  with  con-  convoy,  which,  not  being  dire6l  for  Bilbao^  fhe  afterwards  lefl,  and 
thence  to  Bithta,  was  captured;  on  this  evidence  the  Plaintiff  would  have  been  non- 
maybeconfidered  fyted;  but  on  his  counfcl  infifling  that  he  was  entitled  to  a  verdi6l 
cufe  of  a  loft  for  the  premium,  which  had  not  been  returned,  under  the  count 
hetwcen  the  two  gjj.  monev  had  and  received,  a  verdi6l  paffed  for  the  Plaintiff  for 

latter  pnces,  >"»,,. 

appoitionment     the  whole  premium. 

and  return  of  j'^  f^^  gj^je  this  verdi6l  and  enter  a  nonfuit,  a  rule  ni/[  was 

dOTMxided.  *^     obtained  by  the  Defendant  in  Trinty  term  lafl,  on  the  ground 

of  the  rifk  having  commenced. 

Zje  Blanc  Serjt.  in  the  fame  term  fhewed  caufe.  I  contend  that 
there  were  two  rifles ;  one  from  Hull  to  the  place  where  the  con- 
Toy  was  to  be  met  with,  and  another  from  theace  to  the  port  of 

difcharge. 


ROTHWII.& 

V. 
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ddUiaige.    In  5^«m/&nv.  Smns^  3  Arr.  1237.  i£/.  315,  318.       X797* 
the  premium  was  apportiooi^  on  this  gromid.     In  tliat  caie, 
tfaou^  a  uiage  was  found  by  the  jury,  yet  it  was  difclaimed  by 
dwCourt  as  the  foundation  of  their  opinion,  hord  Mansfield  fiid^       Cooks. 
in  the  cafe  oiLong  v.  AUen^  Park.  390.  ^^  My  opinion  has  been  to 
divide  the  ri(ks."  The  do6irine  of  thefecaies  was  attempted  to  be 
controverted  when  this  rule  was  firft  granted  by  the  three  cafes  of 
li^rUvm  Fletcher^  Cawp.666.  Lorainev.  Tomlin/bnjDoug.fS^.ODA 
Berman  v.  Woodbridge^  Doug.'jSi.  Thefirilof  thefeisdiflinguifh- 
able  from  the  prefent  as  having  been  an  infiurance  for  a  term  of 
twelve  months,  and  the  fhip  captured  at  the  end  of  two;  the  Court 
there  recognifed  the  cafe  of  Steven/on  v.  Snooty  but  thought  the 
cafe  under  their  confideration  notwithinitsprinciple.  Thefecond 
was  alfi>  an  infurance  for  time;  in  fuch  cafes  there  can  be  no 
divifion  of  ri(k,  for  if  the  principle  were  once  admitted,  no  lintf 
Goold  be  drawn ;  fincc  if  the  premium  were  apportioned  for  each 
month,  it  might  as  well  be  apportioned  for  each  week  or  cfach  day. 
The  third,  which  was  a  policy  at  and  from  Hbnfieur  to  the  coiit 
d Angola^  during  the  Itay  and  trade  there,  at  and  from  thence  to 
Sl.DomingOi  and  at  and  from  St,  Domingo  back  to  Honfleur^  was 
decided  on  the  ground  of  the  rifk  having  been  confidered  by  the 
parties,  as  one  entire  riik  and  not  divifible,  efpedally  as  there  was 
no  contingency  mentioned  on  the  happening  of  which  the  in- 
fiurance could  be  put  an  end  to.    Sievenfon  v.  Snow  was  alfb  re* 
oognifed  in  that  cafe.     Here  two  voyages  are  imported  on  the 
fiiee  of  the  policy ;  the  rifks  are  of  different  natures,  one  being 
without  convoy,  Uie  other  with.     If  this  were  not  the  cafe,  the 
going  into  a  particular  port,  as  Portfmouth,  would  be  a  deviation 
from  the  original  yoyage  from  Hull  to  Bilboa. 

Shepherd  Serjt  in  fupport  of  the  rule.     Two  cafes  have  been 

rtiiedouj  Ijongy.  Allen  and  Steven/bny.  Snow.  In  the  firfl  an  ex- 

piefii  ufage  was  found  by  the  jury,  which  mufl  have  been  fuppofed 

to  have  been  known  to  the  parties,  and  therefore  incorporated  into 

the  contraft.  In  the  latter  alfb  a  ufage  was  found  by  the  jury ;  and 

though  the  Court  reje^ied  it  for  uncertainty,  yet  Lord  Mansfield 

fcys,  in  Tyrie  v.  Fletcher^  that  "  they  argued  from  it  that  there 

being  fiich  a  cuflom  plainly  fhewed  the  general  fenfe  (^merchants 

u  to  the  propriety  or  returning  a  part  of  the  premium  in  fuch 

cafes."     The  principle  of  the  cafes,  of  policies  for  time  does  not 

di&r  fr(Hn  the  prefent ;  and  Lord  Mansfield  fays,  in  Bermon  v. 

Vooibridgej  ^^  if  you  could  aiq>ortion  the  preDUiUQ  in  any  cafe,  it 

would 
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1797-        woBid  be  in  inftirances  upon  time/*     On  the  face  of  this  policy 
—  there  are  not  two  voyages,  unlefs  it  be  confidered  as  a  general  rule 

RoTRWELL     ^^^  there  are  two  voyages  wherever  the  convoy  is  not  appointed 
CooKi.        at  the  port  of  loading. 

Eyre  Ch.  J.  We  will  confider  of  this  cafe.  Eitfier  the  voyage 
infured  is  to  be  confidered  as  in  effeft  two  voyages  with  two  dif- 
tin6l  premiums,  or  one  voyage  only  with  one  premium.  Siqi- 
pofing  there  were  two  voyages ;  if  the  fliip  had  been  loft  on  the 
firft,  there  ought  to  be  a  return  of  premium  upon  the  fecond;  but 
I  cannot  think  that  in  fuch  a  cafe  a  return  would  have  been  de- 
manded. Bermon  v.  Woodbridge  is  very  ftrong  againft  two 
voyages ;  the  outward  bound  voyage  might  there  have  been  con- 
fidered as  a  diftin6l  rifk ;  and  if  it  was  there  thought  that  no 
return  ihould  be  made,  it  fhakes  the  ip^rmciplcot Stevenfon  v.  Snaao. 
;  Before  we  decide  in  favour  of  a  return,  we  muft  fee  diftinftly  that 

there  were  two  voyages  and  two  diftin6l  premiums  confelidated 
into  one. 

Heath  J.  It  is  difficult  to  reconcile  the  cafes  on  principle. 
One  went  on  ufage;  mStevenfon  v.  Snaw^  on  the  other  hand, 
niage  was  difclaimed^  and  yet  the  Court  relied  on  the  opinion  of 
all  mankind,  which  is  ufage. 

RooKE  J.  As  thefe  contra6ls  are  entered  into  every  day,  we 
.  ought  to  adhere  to  the  decifions  on  the  point  Where  the  Courts 
have  decided  againft  a  return  of  premium,  they  have  diftinguiihed 
the  cafes  from  Stevenfon  v.  Snow*  It  has  been  the  courfe  of  con- 
ftru£iion  to  divide  fuch  a  policy  as  this  into  two  voyages.  If  the 
flup  does  not  depart  firom  Port/mouth  with  convoy,  die  contraA 
ceaies  as  to  the  latter  part,  though  it  remainsgood  as  to  the  former. 
The  word  England  here  anfwers  to  the  word  Portfinofuth  in  other 
cafes.  As  the  Courts  have  been  anxious  not  to  overturn  5i^n?^72/&n 
v.  Sn&Wy  I  fhould  be  unwilling  to  do  what  they  have  avoided. 
That  cafe  is  probably  confidered  as  law  dXLhyd^^  coffee-houfe. 

Ctar»  adv.  vult» 

Early  in  this  term  the  Court  recommended  the  parties  to  com- 
promife  the  matter.  In  confequence  of  whichit was  not  mentioned 
again  till  this  day,  when  the  Court  finding  on  inquiry  that  it  had 
not  been  fettled. 

Eyre  Ch.  J.  faid.  The  verdi  A  now  ftands  for  the  return  of  the 
whole  premium,  and  the  queftionis.  Whether  itfhouldftandforthe 
whole,  for  none,  or  for  a  part?  If  for  a  part,  I  do  not  know  how 
we  are  to  fettle  it;  it  XDuft  depend  on  there  being  or  not  being 

£>me 
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fbme  nde  to  be  found  to  dire6l  us  in  making  the  decifion.  Ccr-t       1797* 
tarn  it  i%  that  if  the  {hip  had  been  loll  in  coming  round  to      ■■'■  . 
ftni/maidhj  the  underwriters  would  have  been  liable ;  it  is  not    ^®''^^*''* 
therefixre  realbnable  that  they  Ihould  have  been  fo  liable  without       Coots. 
letaining  a  proportion  of  die  premium^     You  ihould  inquire 
vfaether  there  is  any  rate  of  premium  among  the  underwriters 
from  UuU  to  Portfmouthj  and  whether  the  premium  has  ever 
apportioned  where  there  has  been  only  one  infuranc^ 
diflinguifliing  the  different  rifks  in  the  policy.     If  yon 
can  find  any  rule,  I  recommend  you  to  adopt  it.     But  if  you 
csDnot  agrees  we  think  the  whole  premium  ought  not  to  be  re« 
turned^  and  therefore  the  prefent  verdiA  muft  be  iet  afide»  and 
the  cafe  go  to  a  new  trial. 

Per  Curiam^  Rule  abibfaite. 


Atkinson  v.  Abraham.  ^^  »7tii. 

6  Ftz.  Jum.  7a. 

TZ^iLLJAifi&  Seijt.  moved  for  a  rule  to  ihew  caufe  why  an  it  is  no  ground 
award  made  in  confequence  of  a  reference  in  an  a£lion  of  ^^l^^^^^^^ 
trover  for  a  ewe  and  lamb,at  the  laft  hent  affizes,  before  Thomp^  one  of  the  De- 
fim  a  Ihould  not  be  fet  afide.  f«  t »V^^^^ 

Hie  ground  of  the  application  was  this :  After  the  evidence  Runed  by  thear- 
bc&re  the  arbitrator  was  clofed  on  both  fides,  and  the  Plaintiff's  ^"V^eto  "*"* 
attorney  was  gone,  one  of  the  Defendant's  witneffes  was  re*  closed  oa  both 
aamined,  and  gave  a  teftimony  different  from  that  which  he  had  piS*nt!rs  attor- 
given  before,  and  by  which  the  arbitrator  confefied  his  judgment  °«7Soiie,  though 
«8  influenced.  'f^ot^t:''^ 

Sedper  Eyre  Ch.  J.     Upon  what  ground  in  law  is  it  that  the  "^^^  bo  gave  at 
ieoond  examination  will  impeach  this  award  ?  This  is  clear,  that  tor*s  o^^  was 
if  the  arbitrator  thought  proper  to  a(k  the  witnefs  a  queftion  for  influenced :  Un- 
his  own  information  after  the  evidence  was  clofed,  that  circiun-  minatioo'wM*** 
ftance  will  not  induce  us  to  fet  afide  the  award.    If  indeed  it  ap«  broughtaboutbj 
peared  that  there  was  any  lurprize  in  it;  that  the  fecond  exami-  of  th^SS!^*" 
nation  had  been  brought  about  through  the  management  of  the  <iMit'i«tt)rney. 
Defaidant's  attorney,  that  might  be  a  good  ground  of  objeo- 
tioQ.    Befides,  tbia  jfeems  a  matter  of  too  Uttle  confeqpience  to 
be  opened  again. 

fir  Quriam^  Rule  reftiied. 
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1797- 

Broughton  v.  Martin. 

N9V.  aSth. 

%Nr»R€p,iAo,  s^HSPHERD  Serjt  OR  a  fomier  day  moved  for  a  rule  to  fheir 
^e  Court  ^l  ^  qaufe  why  the  Defendant  fhould  not  be  difcharged  out  of 
fendanif  out  of'  cuftody,  OR  an  affidavit,  ftating  that  he  had  been  three  yean  in 
cuftody  who  ii  in  execution  at  the  fuit  of  Delves  Broughton  Efq.  who  died  at 
fuitofaPUintiff  Gibraltar  fixteen  months  previous  to  this  application,  and  that 
SSs^ft?*  ^°"  ^®  ^^  caufed  a  fearch  to  be  made  in  the  Commons,  the  refidt 
wbofe  part  no      of  which  was,  that  no  will  had  been  proved  there,  nor  any  adiiii« 

J^'^in     "^'^^^^^  granted. 

adminiftration  At  firft  the  Court  doubted ;  but  afterwards  granted  a  rule  ni/tj 

«?!5^  ^       direftinff,  at  the  fame  time,  that  it  fliould  be  made  part  of  the 

whole  fiimilT,  on.        .^  ./•i  /.  /iiii/*^  i 

notice  of  a  mo-    nile,  that  notice  oi  the  prdent  motion  mould  be  lerved  on  tht 
tioB  for  the         attorney  of  the  Bromhton  family. 

aooire  purpoie*  *^  ^^  *^ 

declines  inter.  On  this  day  ^lepherd  mentioned  this  matter  again,  and  cited 

fermf.  ^^  ^^  ^f  Wogjlaffe  v.  Darby y  i  Barnes^  366.;  and  the  attorney 

for  the  Broughton  family  attending  and  informing  the  Court  that 
the  relations  of  the  deceafed  declined  interfering,  and  had  not 
taken  out,  and  did  not  mean  to  take  out  letters  of  adminiftration. 
The  Court  faid,  they  wanted  nothing  but  precedent  to  warrant 
them  in  doing  what  was  defired,  as  it  was  a  reafbnable  thing  to 
be  done;  and  that  as  the  Broughton  family  had  received  notice, 
and  there  was  no  probable  ground  to  fuppofe  that  adminiftration 
would  be  taken  out,  they  thought  they  might  make  the 
-  Rule  abfblute. 


N0:  aBth.  Crooks  One,  &c.  v.  Holditch. 

BaileblepffDceis     f^OCKELL  Seijt.  fhewed  cauie  againft  a  rule  nifi  for  entering  a 
watfiitdaiicpfe-  v^  common  appearance,  the  aftidavit  to  hold  to  bail  having 
paffins  of  the      omitted  to  negative  a  tender  in  bank  notes. 
37  C.3.  *  45.  'jIj^  affidavit  was  made  on  the  i  oth  March  1 706,  on  which  «. 

which  regulatet  .      ^  ,  ^      .   .,  n      1  1         i      tm   •     •«• 

theibrm  of  the  WTit  of  attachment  of  privilege  was  lucd  out;  but  the  rlamtin  not 
■®^**^^  having  been  able  to  arreft  theDefendant  before  the  return  of  tba^ 
ce&  was  mewed  writ,  renewed  his  procefs  four  feveral  times ;  the  laft  proceis  was 
SaS^I^*^  taken  out  after  the  palling  of  the  Bank  A^,  37  6.3.  c.  45.  and 
affidavit,  and  the  the  De£mdant  was  a6iually  arrefted  on  5  th  July  1 797. 
^ich  D^&Mt  '  ^^Phc^'^  Serjt.  in  fupport  of  the  rule.  It  does  not  appear  on 
w«i  arrefted,  was  the  &ce  of  the  procefs  on  which  the  Defendant  was  arrefted,  that 

fubfequent  to 
the  paffing  of 
Che  abore  vJBt ;  sn^  held  no  objcQioQ  to  Cuch  procels  that  it  wai  founded  on  an  affidavit  not  complying 

with  the  37  C3.  i^^S* 

any 
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mny  former  procefs  had  iiTued.    The  precipe  was  "  attachment        ^797» 
fi>r  WiUiam  Crook^  Gent,  one,  SfC.  againft,  Sfc.     Oath  1 7/.  and      - 
iqjwarda.'*    The  queftion  is,  Whether  a  new  affidavit  made  ac-       ^^^^'^^ 
cording  to  the  dire6lions  of  the  a6i,  was  not  neceffary,  when     Kolditcm. 
•  tlft  laft  procefs  was  fued  out? 

Etre  Ch.  J.  The  continuances  ought  to  have  been  by  alias 
and  pbaries :  and  though  thefe  fubfequent  writs  may,  by  mif- 
lake^  have  iflued  in  the  form  of  firft  procefi,  yet  in  the  nature 
ef  the  thing,  they  mull  be  confidered  as  continuances.  If  the 
Adamt  was  r^ular  at  firfl,  no  new  affidavit  can  be  requifite. 
We  cannot  fay  that  what  once  was  regular,  is  irregular  now,  be- 
amfe  an  a£i  of  parliament  has  intervened.  That  a6l  requires, 
Aat  with  refpe6i  to  all  holding  to  bail  on  affidavit,  fubfequent 
to  the  date  of  it,  the  affidavit  fhall  exprefs  fo  and  fo,  which  can- 
not apply  to  regulate  the  form  of  an  affidavit  made  before  the 
piffing  of  the  a6l.  We  muft  adopt  a  conflru£lion  which  does 
not  require  impoffibilities. 
Per  Curiam^  Rule  difcharged. 


Francisco  v.  Gilmore.  iVov.aSih. 

''Phe  Defendant  was  captain  of  the  Eliza'Anna^  an  India  -4.  captain  of  jm 
*  country  trader,  and  the  Plaintiff  one  of  her  crew.     It  is  the  |,"  der'^nJ2!a« 
cuflom  of  the  India  country  trade  for  the  captains  of  fliips  to  con-  m  India  with  b. 
tn&  with  a  perfbn  called  a  Serang  (or  captain  of  an  Indian  crew)  ^\^^^ 
for  a  number  of  feamcn,  for  whom  he  pays  the  Serang  at  a  certain  cuftom  of  tbo 
nxeper  man  per  month ;  the  captain  is  not  anfwerable  to  the  crew  i^vJ7iD  ^i- 
fcr  their  wages,  but  to  the  Serang  alone,  to  whom  the  crew  look  ^«*^  *Kh  ^« 
far  payment.     In  this  manner  the  Defendant  contra6led  with  a  makes^a  voy^« 
Serang  at  Bengal  for  a  crcw;«  his  fhip  was  then  taken  up  by  the  ^i^  tli«*n  totii* 
government  of  that  country,  atid  fent  Xjo  Er^land  ytiiYi  rice;  bat^ again'; ac. 
Ittvii^  landed  her  cargo  here,  fhe  was  fent  with  troops  to  the  Wejl  ^  ^  pamof 
Indies^  and  firom  thence  back  again  to  England  with  invalids.  w«gfsdu*oiith« 
Being  again  arrived  here,  the  Plaintiff,  together  with  eighteen  ^'fi  ^^'^  ^- 
Qtherfeamen,  quitted  the  fhip,  and  commenced  a6lion8againfl  the  mMioafora  *''* 
Defendant  for  wages;  to  which  he  put  in  bail,  and  foon  after  failed  mandamui  to 
for  Indiaj  vn$h  the  Serang  and  the  refl  of  the  crew  on  board.       («•  in/«iA'«,  thac 
Shepherd  Sent,  on  a  former  day  moved,  that  a  writ  in  the  .'!*«""'•  ®^**^^ 

, ^    ^  •',  .i.m'i./»Tnj  I.      tion  did  not  »nr« 

"Mwireof  a  mandamus  might  ilfuem  this  caule,  dircclra  to  the  in  Z;,^;^,  within 
roaycr  znd  aldermen  for  the  time  bciri*^,  beiiiy  the  juci;;cs  of  the  [\  ^  v  ^  ^3- 
in^oPs  court  at  Bombay  in  tlie  £a/l  ludit'Sy  coiauiaiiding  Lheiu  ^  **  * 
VOL.  I.  N  the 
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the  fidd  mayor  and  aldermen  to  hold  a  court  for  the  examuui* 
ticm  of  witneffes  on  the  part  of  the  Defendant  in  this  caufe^  and 
for  receiving  proofs  in  this  caufe  purfuant  to  the  dire£lioii8  made 
in  the  13th  year  of  the  reign  of  his  prefent  Majefty  (a),  and  to 
perform  alliuch  other  matters  and  things  as  by  the  dire^oiis 
of  Ihe  faid  ftatute  are  required,  and  that  the  depofitions  taken 
in  manner  aforefaid  might  be  tranfraitted,  under  feal  of  the  (aid 
Court,  to  one  of  the  fecondaries  of  this  honorable  Court,  and 
that  the  fame  might  be  read  and  given  in  evidence  in  this  canft^ 
and  that  the  trial  of  this  caufe  might  be  put  off  until  after  tlia 
return  of  the  laid  writ 

The  grounds  of  the  application  were,  that  the  contraA  widi 
the  Sevang  in  Serial  was  the  caufe  of  a6lion,  and  that  the  Serong, 
and  many  of  the  crew,  who  were  natives  of  India^  and  refident 
there,  were  material  witneffes  in  the  caufe. 

The  Court  granted  a  rule  nifi^  but  dire6led  that  notice  ihotild 
be  given  to  the  Solicitor  of  the  Eajl  India  Company  of  the  fity 
ation  of  the  Plaintiff  and  the  other  eighteen  feamen. 

Cockell  and  Mar/hall  Seijts.  now  fliewed  for  caufe  affidavitB 
ftating  the  circumftance  of  the  Wejl  India  voyage,  which  had 
not  been  difclofed  by  the  original  affidavits ;  and  that  the  a£lion 
was  brought  for  wages  eaAed  during  the  voyage  from  London 
to  the  Wejl  Indies  and  back  again;  and  they  contended,  that 
the  caufe  of  a6lion  arofe  in  London^  and  not  in  India,  and  there- 
fore did  not  come  within  the  meaning  of  the  a6l. 

Adair  Seijt  for  the  £ajl  hidia  Company,  faid,  that  the  Com- 
pany, on  application,  always  relieved  the  diftrefs  of  perfons  in 
the  Plaintift'^s  fituation,  and  not  only  thofe  who  were  in  their 
own  fer^dce,  but  frequently  thofo  left  here  by  foreign  (hips. 

In  fupport  of  the  rule,  Adair  and  Shepherd  infifted,  that  al- 
though the  voyage  to  the  We/l  Indies  was  not  in  the  contempladcMi 
(^the  parties  when  they  left  India j  yet  that  as  the  Defendant  had 
contracted  with  the  Seranjt  for  each  man  at  a  rate  per  month,  it 
was  a  general  contract,  not  limited  to  any  particular  voyage ;  and 


(a)  By  I3G^#.3.  tf.63./44.iti$ena^ed, 
'  **  That  when  and  as  often  as  the  India  Com- 
|>any,  tt  any  perfon  or  perfbns  whatfoever, 
Oiall  Ci^mmeiicc  and  profecute  any  action  or 
fuit  in  bw  or  equity,yor  ivhick  caufe  haih 
mrifen  trjhall  hereafter  arife  in  India,  agaiiift 
any  other  pcrfon  or  pcrlons  whatloever  in 
any  of  His  Majefty *s  courts  at  WefiminjUr, 
it  (hall  and  may  be  lawful  for  fuch  Court 
refpedUvety,  upon  motion  then  made,  to 
provide  and  awaid  fuch  writ  or  writs  in  tho 

I' 


nature  of  c  mandan'.us  orcommifnon,  to  tht 
chief  juftice  and  judges  of  the  fupreme 
court  of  judicature  for  the  time  being,  or 
the  judges  of  the  mayor's  court  at  Madrut^ 
B'tmbayy  or  Bineoolen^  as  the  cafe»roay  rs» 
quire,  for  the  examination  of  witneffes  aa 
aforciaid,  and  fuch  examination  being  duly 
returned,  ihall  be  allowed  and  read,  and 
Ihall  be  deemed  good  and  competent  evt* 
dence  at  any  tiial  or  hearing  between  th* 
parties  in  fuch  cauf«  or  a^ioQ.** 

.that 
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Aut  the  teftimony  of  the  Serang  was  indiipeniably  necefiary  to       1797* 
afeertain  whether  the  Wejl  India  voj2Lge  came  within  the  con-     ^ 
tn&  made  in  Bengal  or  not.  /  ^\^ 

Etre  Ch.  J.  It  may  perhaps  be  true,  that  theie  perfbns  were     Oilmo&i. 
iB^Tiied  in  not  applying  to  the  £a/Z  India  Company,  who  might 
lave  taken  them  under  their  prote6Uon.     If  the  Conq>any  had 
apprized  of  the  nature  of  their  cafe»  they  never  could  have 
treated  as  they  have  been.     As  it  is,  they  have  put  them- 
U?ea  into  the  hands  of  the  gentleman  who  condu6U  their  caufe ; 
Old  the  queftion  for  our  confideration  is,  Whether  the  prefent 
i|q[dication  is  fuch  an  one  as  we  ought  to  grant  for  the  further- 
ance of  juftice  ?    One  of  the  affidavits  on  which  the  rule  was 
l^aoted,  ftates  it  to  be  the  ufage  of  the  country  trade  of  the  Eafi 
hdies  for  the  captain  to  contra6l  with  a  Serangj  who  undertakes 
to  provide  men  at  his  own  riik,  and  receives  the  payment  ftipu- 
kted  by  the  captain.    If  this  were  fuch  a  contrail,  founded  on 
thb  uSB^gef  it  might  be  a  contra6l,  to  be  proved  by  evidence  in  Irk- 
iia.    With  refpe6l  to  the  refidence  of  the  witnefics  in  India^  I 
UttJly  thought  that  the  Serang  was  not  only  refident  there^ 
but  had  never  left  it ;  and  if  we  had  not  thought  Ho  we  never 
Aoold  have  granted  a  rule  to  Ihew  caufe ;  but  now  it  turns  out, 
diat  he  has  not  only  been  in  England^  but  has  lately  quitted  this 
country  in  company  with  the  Defendant*  The  affidavits  on  which 
the  rule  was  obtained  did  not  inform  us,  what  the  voyage  was  on 
which  the  wages  arofe ;  we  could  not  fay  with  certainly  that  it 
was  even  a  voyage  out  of  the  country  trade.  I  took  it  for  granted, 
hecaufe  it  is  a  cafe  familiar  to  me,  that  the  Ecyi  India  Company 
had  chartered  a  country  trader  to  come  to  England^  and  re- 
turn to  Bengali  which  ih  pot  uncommon  under  ibme  particular 
prefliire  or  emergency.    I  thought  that  the  contra£l  in  queftion 
m^^  have  been  condu6ted  in  this  manner,  and  that  the  Serang 
(ilways  fuppofing  him  to  have  been  refident  in  India)  was  the 
only  perlbn  who  could  give  evidence  of  it.    Little  did  I  dream  of 
i  cafe  in  which,  under  colour  of  a  bargain  not  unufual  refpe£ling 
country  fliips,  thefe  poor  men  had  been  dragged  to  the  Weft^ 
Indies^  and  that  the  wages  now  fued  for  arofe  on  a  voyage  to  and 
from  the  f%?  Indies  only.     This  part  of  the  cafe  was  carefully 
kept  back,  and  how  the  Defendant's  agents  could  think  themfelves 
at  liberty  to  fupprefs  this  fa6l  I  am  at  a  lofs  to  conceive.  It  is  pof^  t 
fUe  toiuppofe  that  a  ufage  in  the  India  country  trade,  or  a  contract  ' 

made  in  India  founded  upon  that  ufage,  could  be  intended  to  ex- 
tead  to  fuch  a  tranfa6iion  as  this,  where  the  men  have  been 

N  z  taken 
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1 797-        taken  to  a  di£fer»it  deftination  from  that  originally  in  view,  and 
'^"  kidnapped,  as  it  were^  to  the  Wefl  Indies^  having  had  no  idea  that 

RANcisca  £^^1^  ^  voyage  was  to  be  included  in  the  contra6l  made  in  Ben^ 
GiiMo&i.  gal  ?  As  ibon  as  the  Court  is  informed  of  thefe  circumftances, 
it  muft  fee  that  it  has  not  any  jurifdiAion  whatever  to  grant  the 
writ  in  queftion.  The  caufe  of  a£lion  did  not  arife  in  Indicu 
The  only  ground  on  which  we  could  put  off  the  trial  is  the  aln 
fence  of  a  material  witnefs ;  to  do  this,  we  nmft  take  the  circum- 
ftances  of  the  cafe  into  coiifideration,  and  inquire  into  the  pro- 
bability of  the  Serangi  return  to  England ;  but  here  we  learn 
that  he  is  but  juft  departed  from  this  country  in  company  with 
the  Defendant  himfel^  having  been  here  in  his  power  fince  the 
commencement  of  the  a6lion.  Befides  I  much  doubt  whether 
we  fhould  ever  get  the  mandamus  executed  even  if  we  had  the 
power  to  grant  it ;  the  Serang  is  a  mariner,  and  probaUy  is 
gone  elfewhere  beyond  the  reach  of  thofe  to  whom  we  might 
dire£i  our  writ.  This  is  one  of  the  groffefl  fuppreffions  of  the 
real  cafe  that  I  ever  faw  in  a  court  of  juflice,  and  I  think  there- 
fore that  the  rule  fhould  be  difeharged  with  coils,  to  mark  the 
difapprobation  of  the  Court  as  much  as  poffible. 

Per  Curiam,  Rule  difeharged  with  ooil^ 


The  King  t\  Fuller. 

in  anindi^mtnt    Ti^ CHARD  Fuller  was  indi6ted  at  the  Old  Bailey  feffions  in  Jidy 

on  $7Ce:$.  -^^    lafl,  OU  37  G^O.3.  C.70.  {a) 

de«  to  c/S  '^®  indiament  flated,  That  RichardFuUer  being  a  wicked  and 
tn  0nJ»svMr  to  evil  diQ)ofed  perfbn,  after  the  pafOng  of  a  certain  a6l  of  parliament 
i^tf^tfyinTIhe  ™^®  ^^37  ^^^'  3"  Entitled,  "  An  ad  for  the  better  prevention 

meaiH  emplovtd. 

Under  a  ciMrgc  that  A.  endeavoured  to  incite  B.  to  mutiny*  being  a  foldier,  knowledge  of  B\  being  » 
ibkiier  i«  implied.    The  word  adviftdly  in  fuch  a  cafe  is  equivalent  to  fe tenter. 

^rar^.  That  if  one  Mi/Aivovr  com prife  two  feparate  offences  a  count  in  an  mdi6iment  charging  that 
mudtavur  may  contain  thoTe  two  offienc^s. 

» 

(a)  Th»  preamble  of  that   aft  ftatc«,  in  His  Majcfty*s  forces  by  fea   or  land, 

"  That  whereas  divers  wicked  and  evil-dif-  from  his  or  their  duty  and  allegiance  to  H'*t 

pofed  perfons,  by  the  pubbcation  of  written  Ma]efty,  or  to  incite  or  ftir  up  any  fuch 

or  printed  papers,  and  by  malicious  and  nd-  perfon   ov  perfons  to  commit  any  ad  of 

vifed  fpeaking,  have  of  late  induilrioudy  mutiny,  or  to  make  or  endeavour  to  make 

endeavoured  to  feduce  perfons  ferving  in  any  mutinous  affembly,  or  to  commit  9.wf 

His  Majefty*s  forces  by  fea  and  land  from  traiterous  or  mutinous  praAices  whatfoever, 

their  duty  and  allegiance  to  His  Majefty,  Ihall,  on  being;  legally  convifted  of  fuch 

and  to  incite  them  to  mutiny  and  difobe-  offence,  be  adjudged  guilty  of  felony,  and 

dicncc  ;*'  it  then  enacts,  «  that  any  perfon  fhall  fuffer  death  as  in  cafes  of  fekmy  with* 


who  (hall  malidoufly  and  advifedly  endea-     out  benefit  of  clergy. 
four  CO  feduce  any  perfon  or  perfons  ferviog 


and 
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and  punifliment  of  attempts  to  feduce  peribns  ferving  in  His  Ma-        1 797. 

jcAy's  forces  by  lea  or  land,firom  their  duty  and  allegiance  to  His     ' 

liajefty,  or  to  incite  them  to  mutiny  or  diibbcdicnce,"  and  whilft         ^  ^  '  ^ 
the  &id  bB,  continued  and  was  in  force,  to  wit,  on,  4^.  at,  4^.      Folli e. 
UomouUy  did  malicioufly  and  advifedly  efideavour  to  (educe 
MtoMew  Zajwcj  he  the  (aid  Matthevo  Lofwe  then  and  there  being 
a  perfim  ierving  in  His  Majefty's  forces  by  land,  from  his  duty 
and  allegiance  to  His  faid  Majefty,  contra  formam^  S^c.  contra 

ffBCtSKj  iyC* 

The  2d  count  ftated.  That  he  felonioufly  did  malicioufly  and 
9infedbf  endeaxKJur  to  incite  and  ftir  up  the  faid  Mattliem  Lcme^ 
he  die  faid  Mattheas  Lcn>e  then  and  there  behig  a  perfon  ferving 
HI  Hjs  faid  Majefly's  forces  by  land  as  aforefaid,  to  commit  an 
a&  of  mutiny,  and  to  commit  traiterous  and  mutinous  pra6lices, 
amira  Jbrmam^  8^.  contra  pacem^  Sfc. 

Hie  prifbner  was  conYiS.ed ;  but  objections  being  taken  in  ar- 
reft  of  judgment,  and  referred  to  the  twelve  Judges,  they  were 
argued  in  this  term  {abfente  BuUer  J.)  in  the  Exchequer  chamber. 

Gumey  for  the  prifoner.  ifl,  The  indi^ment  does  not  flate  in 
^^hat  manner  and  by  what  means  the  prifbner  ehdeavoured  to 
lednoe  Matthew  Lcme  from  liis  duty  and  allegiance,  as  charged 
in  the  firft  count,  and  to  incite  him  to  commit  an  a£i  of  mutiny, 
and  to  commit  traiterous  and  mutinous  practices  as  charged  in  the 
ieoond  count,  adly.  The  in(li6lment  does  not  aver  that  the  pri- 
finer  knew  Matthew  Lc/uoe  to  be  a  perfon  ferving  in  His  Majefty'a 
fiaroes  by  land.  3dly,  The  fecond  count  comprehends  two  diftin£l 
ofienoea,  which  ought  to  have  been  charged  in  feparate  counts. 

ifl.  The  preamble  of  the  a6l  recites  the  mifchief  for  which  it 
provUes  a  remedy ;  and  flates,  tliat  the  mifchief  had  been  effected 
Wk  two  ways ;  by  the  publication  of  written  or  printed  papers, 
and  by  malicious  and  advifed  fpeaking.  In  this  cafe,  wliich  occur* 
red  only  two  days  after  the  aft  pafled,  the  mifchief  was  attempted 
m  the  firfl  mode,^  namely,  by  publifhing  and  delivering  two  fedi-- 
tious  hand-bills :  thofe  hand-bills  then  ought  to  have  been  fet  out 
in  the  indiAment,  the  publication  of  which  to  Matthew  Lomoe 
vaa  the  aft  done,  that  conftituted  the  endeavour  charged.  The 
prifbner  had  not  fiifficient  notice,  from  this  indiftment,  of  the 
datfge  be  was  to  encounter.  He  may  have  fuppofed  that  the 
ciidenoe  againfl  him  would  coufift  of  converfation,  and  have 
been  prepared  to  repel  that,  when  in  &ft  it  confifled  of  the  pub* 
lication  of  papers,  which  he  was  not  prepared  to  repel.  Or  he 
TKBf^  have  been  prepared  to  meet  evidence  of  the  publication  of 

V  3  papers. 
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*797»        pspersj  and  have  been  furprifed  by  evidence  of  converfatian* 
Poffibly  alfo,  the  grand  jury  may  have  found  the  bill  on  evidetioe 
of  malicious  and  advifed  peaking,  and  the  petit  jury  have  given 
FuLLia.       their  verdift  on  evidence  orthe  publication  of  feditious  papers : 
in  which  cafe  the  prifoner  wiU  not  have  had,  the  advantage  of 
the  concurrent  opinion  of  the  two  juries.     By  analogy  to  other 
cafes  it  will  appear,  that  the  certainty  which  tbis'indi£lment 
wants  has  been  held  to  be  neceflary.     In  indi6lments  for  pro- 
curing money,  8^c.  by  falfe  tokens,  on  33  Hen.  8.  c.  i.  it  is  not 
fufficient  to  purfue  the  words  of  the  aft,  and  aver  that  the  De- 
fendant "  did  falfely  and  deceitfully  obtain  pofleffion  of  n^oney, 
8fc,  by  means  of  a  falfe  token,"  but  the  indi6iment  muft  ftate 
what  he  did  obtain,  and  what  &]fe  token  he  employed ;  and  for 
this  reafon,  that  the  Defendant  may  be  apprifed  of  the  charge 
he  is  to  meet.     Hex  v.  Munoz^  2  Sir.  1 1 27.    On  the  feme  prin- 
ciple the  fame  rule  has  been  laid  down  in  the  cafe  of  indi£bneflts 
under  30  Geo.  2.  c.  24.  for  obtaining  money  or  goods  by  falfe 
pretences.     The  King  v.  Mafon^  2  T.  JK.  58 1.     In  Haxck.  P.  C 
lib.  2.  c.  25.  /.  57.  it  is  faid,  "  That  an  indi6lment  finding  that 
**  a  perfon  hath  felonioufly  broken  prifon,  without  fhewing  the 
**  caufe  of  his  imprifonment,  4"^.  by  which  it  might  appear  that 
"  it  was  of  fuch  a  nature  that  the  breaking  might  amount  to 
**  felony  is  infufficieiit ;  alfb  indi6lments  againft  perfons  for  re- 
"  fufing  to  be  fworn^conftablcs  after  they  had  been  legitimo 
<*  THodo  ele^iij  have  been  quafhed,  for  not  fhewing  the  manner 
**  of  the  eleftion,  that  it  might  appear  to  have  been  fuch  as 
**  obliged  the  Defendants  to  have  undertaken  the  oflSce."    Rex 
y.  Harpur^  5  Mod.  g6.    In  Davj/  v.  BakeVy  4  Bterr.  2471.  which 
was  an  aftion  on   ^^Geo.z.  c.24.  for  preventing  bribery  at 
ele£iions,  judgment  was  arrefled  becaufe  the  declaration  averred 
that  the  Defendant  "  did  receive  a  gifl  or  reward,"  without 
ipecifying  what. 

2dly,  It  never  coul^  be  the  intention  of  the  Legiflature  to 
punifh  with  death  an  a6l  of  this  nature,  unlefs  the  man  who  was 
guilty  of  it  knew  that  the  perfon  whom  he  was  endeavouring  to 
feduce  or  incite  came  widiin  the  meaning  of  the  ftatute.  If  it 
ihould  be  thought  that  a  feeble  prefumption  repels  this  obje6lion 
as  fer  as  regards  the  fecond  couht,  becaufe  it  may  be  faid  that  a 
man  could  not  be  incited  to  an  a6l  of  mutiny,  who  was  not  in  His 
Majefly's  military  or  naval  fei  vice,  and  known  to  be  fb  by  the  pri- 
foner; yet  the  ill  count,  which  only  charges  an  endeavour  to  fe- 
duce  Matthew  Lowe  from  his  duty  and  allegiance  to  His  Majefty* 

affords 


/ 
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aflbrds  no  prefumpticHi  of  that  kind.     Allegiance  is  equally  due        1 797* 
from  all  fubje^  and  therefore  the  prifbner  may  have  done  all  ' 

that  18  charged  in  this  count,  without  knowing  Matthew  Lowe         ^^^  ^^ 
to  be  a  fbldier.     However,  even  as  to  the  2d  count,  the  objeo-       Follbb« 
tioa  is  &tal;  for  in  capital  cafes  the  want  of  Specific  averments 
11  not  to  be  fupplied  by  implication.     The  word  "  advifedly'* 
means  nothing  more  tfian  deliberately,  and  cannot  be  held 
equivalent  to  the  word  "  knowingly."        * 

3dly,  The  a£l  creates  four  diftin6l  offences,  ift,  Endeavour* 
ing  to  ieduce  a  perfon  ferving  in  His  Majefty's  forces  by  fea  or 
land  finom  his  duty  and  allegiance.  2dly,  Endeavouring  to  incite 
fiufa  peribn  to  an  a£i  of  mutiny.  3dly,  Endeavouring  to  incite 
lum  to  make  or  endeavour  to  make  a  mutinous  aflembly* 
4thty9  Endeavouring  to  incite  him  to  commit  any  traiterous  or 
■mtmoas  pra£lice.  If  two  of  thefe  offences  can  be  cliarged  in 
aqp  ooont,  fo  may  all  four ;  or  even  forty,  if  the  ftatute  had 
oiealied  £6  many,  however  inconiiftent  they  might  be.  Befides, 
tlut  is  a  cafe  in  which  the  Judges  will  hold  the  Crown  to  a  ftri£l 
definite  mode  of  charge;  more  lb  even  than  in  the  cafes  cited, 
as  this  is  a  capital  felony :  perhaps  more  fo  ftill,  becaufe  this  is 
•  leniporBry  ftatute,  and  a  meafui'e  of  extraordinary  rigour. 

Abboit  on  the  part  of  the  Crown.   The  firft  objection,  which 

ii  the  moft  material,  I  ihall  confider  laft^  and  proceed  to  the  ie- 

eoiuL     It  is  ftated  in  both  coimts,  that  the  prifoner  did  advifedly 

oidettvour  to  ieduce  or  to  ftir  up  Matthew  Lowe  being  a  foldier. 

Now  the  word  advifedly  is  at  leaft  of  as  ftrong  import  as  the  word 

Jaenier^  and  that  has  been  held  fufficient  in  iimilar  cafes.    Hawk. 

fi2i.2.r.  25.^^67.  Bexx,  Thomfon^  2'Lev.2oS.  Rexv.La*(dey,  Fitz. 

122. 263.  25^.904.  in  which  laft  cafe  the  words  "  knowing  /.  C. 

to  Imve  been  indiAed,"  were  held  equivalent  to  an  averment 

diat  he  had  been  indifled ;  for  if  he  had  not,  the  Defendant 

could  not  have  known  that  he  had  been.    And  this  fumifhes 

another  reafon  for  fupporting  the  laft  count ;  for  a  man  cannot 

adxifedly  incite  a  foldier  to  mutiny,  unlefs  he  knows  him  to  be  a        * 

fiddler.     So  in  a  late  cafe  of  Rex  v.  TS%,  O.  B.  S.  June  1 796,  {a) 

where  the  indi&ment  charged  that  the  prifoner  was  aiding  and 

affifting  to  one  IdJweU  in  an  attempt  to  make  his  eicape ;  that  was 

lidd  oa  a  reference  to  the  Judges,  a  fufficient  averment  ofld/welFs 

Wing  attempted  to  efoape.  In  indictments  for  feducing  artificers 

Ha  never  ufual  to  aver  that  the  D^oidant  knew  the  perfon  fe^ 

(a)  WA.SeJp9ni  Papers  ^  p.  yzo. 

K  4  duced 
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'  1797*  duced  to  be  an  artificer.  The  King  v.  MyddLeton^  6  T.R,  yj^ 
With  refpe6);  to  the  3d  obje6lion9  I  (hall  not  argue  that  each  of 
the  four  offences  faid  to  be  created  by  the  a6l  would  not  be  a 
felony.  But  fuppofe  that  the  prifoner  had  endeavoured  to  in- 
cite Matthew  Ixnoe  to  all  the  a6ls  mentioned  in  the  ftatute,  and 
that  fuch  endeavour  had  been  at  one  and  the  fame  time ;  in  that 
cafe,  as  far  as  tjie  prifoner  was  concerned,  his  aft  would  have 
been  fingle,  for  the  fubfequent  condu6l  of  the  perfon  incited  is  a 
diftin£l  eonfideration.  TTie  prifoner  is  not  charged  as  an  accef- 
ibry  to  any  thing  already  committed,  but  only  with  an  endeavour 
to  incite  to  the  commiffion  of  fbme  future  offence.  If  the  on- 
deavoiur  was  but  one  aft,  (and  it  muft  be  fo  taken  now,)  the  in- 
diftment  is  right,  for  it  cannot  charge  the  offence  more  accu- 
rately than  it  took  place.  If  the  aft  was  general  it  cannot  be 
made  particular  by  the  indiftmcnt.  It  is  no  objeftion,  after 
verdift,  that  an  indiftment  contains  feveral  felonies,  if  each  is 
diftinftly  charged.  Young  v.  the  Kingy  in  error,  3  21  it  98. 
Though  the  offences  in  that  cafe  were  charged  in  different  counts, 
yet  the  doing  fo  is  only  matter  of  convenience.  But  in  truth. 
this  was  but  one  endeavour,  conftituting  but  one  aft. 

The  I  ft  objeftion  only  remains  to  be  confidered.  If  it  were 
neceflary  in  cafes  of  this  fort  to  ftate  the  various  means  em- 
ployed, it  would  be  impoffible  fo  to  frame  an  indi£hnent  as  ta 
make  it  tally  with  the  evidence.  The  cafe  in  Str^  1 1 27.  is 
the  only  one  decided  on  33  i/.  8.  c.  i.  and  on  that  was  founded 
the  dedfion  in  the  King  v.  Mq/oHy  2  T.  R.  581.  No  one  of 
the  four  cafes  referred  to  in  Strange  was  on  that  ftatute,  and 
therefore  they  are  not  in  point:  and  the  indiftment  in  the 
principal  cafe,  as  &r  as  we  can  colleft  from  the  report  in 
Strange,  could  liot  have  been  good,  as  it  feems  to  have  omitted 
a  material  word.  The  preamble  of  33  Jf.  8.  wliich  is  referred 
to  in  the  enafting  claufe,  mentions  ^^  privy  tokens ;"  now  an 
indiftment,  which  is  more  comprehenlive  than  the  meaning  of  a 
ftatute,  even  though  it  purfu^  the  words  of  it,  is  bad  (a).  The 
feme  principle  goes  in  aniwer  to  the  King  v.  Mafon ;  for  all 
felfe  pretences  are  not  within  33  Geo.  2.  c.  24.  as  appears  by  the 
opinion  of  Lord  Kenyan  in  Young  v.  the  King,  in  error.  But 
there  can  be  no  fuppofeable  cafe  of  an  endeavour  to  incite  a  foldier 
to  mutiny,  4-c.  which  is  not  within  37  Geo,  3.  As  to  Datn/  v» 
Baketf  the  declaration  ftated  ^'  gift  or  reward,''  whereas  it  fhould 
have  averred  which  of  the  two  it  was.    What  is  within  the  mean- 

(«)  Havfi,  P,  C,  lib,  4.  t,  %$> /-HI' 


19  THS  Thirtit-eighth  Year  OF  GEORGE  IIL  185 

ii^*  of  <<  l^itimo  modo  eleSim^  Hawk.  lib.  2.  c.  25.^! 57.  is  a        I797- 
qoeftum  of  law,  and  the  manner  of  eleAion  ought  to  be  ihewn       ■ 
finoe  no  forfeiture  can  arife  but  on  a  lawful  election.  *^^  "^ 

The  words  ^  mutiny/'  and  ^^  mutinous  and  traiterous  prao-       Follie. 
tioes»'*uied  indie  37  61^.3.  are  taken  from  22  Geo.2.  c.  33*  relating 
to  the  navy,  and  from  the  annual  mutiny  a6i,  and  the  articles  of 
wir  in  purfuance  thereof,  which  make  thofe  offences  puniihable 
with  death  in  ibldi^rs  and  failors.  llieLegiflature  here  ftudiouily 
feleAed  the  word  ^'  endeavour,"  as  being  of  the  largeft  and  mo^ 
general  import  It  mentions  no  particular  modes  of  attempt,  and 
DO  drcumftances  accompanying  the  attempt,  as  neceilary  to  con* 
ftitute  the  fnime.     Nor  is  the  body  of  the  a£l  to  be  reftrained  by 
the  preamble,  as  it  has  no  reference  to  it ;  but  is  rather  to  be  ex- 
tended to  all  cafes  within  the  mifchief     The  King  y.  Robin/briy 
0.B.&  June  1 796  (a).     To  determine  the  ofience  laid  in  this  in- 
di&ment  by  the  word  "  endeavour,"  not  to  be  the  offence  men- 
ticmcd  in  the  flatute,  would  be  to  alter,  not  to  conftrue  the  ftatute. 
Certainly,  ^<  endeavour"  does  imply  an  a£l  done ;  it  holds  a  mid- 
dle place  between  comparing  and  a£lual  perpetration ;  it  is  an 
attempt  to  carry  the  operations  of  the  mind  into  effe£l.     There 
are  many  inflances  of  indi6lments  as  large  as  the  prefent     In 
conQ>iracy,  which  is  an  offence  known  to  the  law  eo  nomine^  it  is 
not  neceflary  to  flate  the  means  employed.     Mex  v*  Stirling^ 
I  Lev.  125,    Rex  v.  Kinnerjley  and  another,  i  Sir.  193.     This 
was  again  decided  in  Rex  v.  Ecclesj  M.  24  G.  3.  where  fViUes  J. 
reCmred  to  the  cafe  in  Strange.     In  cafes  of  fubomation  of  per- 
juiy,  though  mofl  of  the  old  precedents  flate  a  promife  of  money, 
Tremain^$  P.  C  from  168.  to  174.  yet  mofl  of  the  modem  ones 
only  flate  the  endeavour  to  fubom.     Cr.  Circ.  Comp.  586. 588. 
Cr.  Circ.  jfffl  2^9^     So  in  averring  the  offence  of  aiding  pri- 
iboers  to  eCcape^  it  is  fufficient  to  fay,  '^  aiding  and  af&fting." 
jZftr  ▼.  Tilly.    The  form  of  charging  an  acceflbry  before  the  fa^ 
is,  "  that  he  did  incite,  move,  procure,  aid,  and  abet."  .  Cr. 
Circ.  Ccmp.  1 24.     Lord  Sancker^s  cafe,  9  Cb.  1 1 6.     Indi Aments 
fiir  feducing  artificers,  merely  purfue  the  words  of  the  flatute  (6). 
Tlie  King  v.  Myddteton^  6  T.  i{.  739.     So  in  maintenance  under 
32  H.  8.  C.9.  Sav.  41,  Co.  Ent.  163,  A.     Rex  v.  Price^  Tremaine*$ 
P.C.  ITJ.     In  forgery  with  intent  to  defraud,  the  fraud  may  be 
fBsQjed  in  various  ways ;  yet  in  Rex  v.  Pawelly  2  £/•  7  8  7. '  Leach^ 
72*  it  was  held  fufficient  to  aver  a  general  intent  to  defraud. 


(«J  Vid.  Sejpo/it  Paptrs,  71^  {k)  «3  G^«-  J-  ^-  *3« 
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1 797*  At  die  out  Bailey  Seffions  in  the  December  fdlowing,  Perryn 

■  BaroD  ddivered  the  unanimous  opinion  of  the  Judges  as  foUowa; 

^  In  this  cafe  diree  objeAions  were  taken  in  arreft  of  judgment. 

Fv&LBt.  ift,  That  the  indi3:ment  does  not  ftate  in  what  manner^  and 

by  what  means  the  prifbner  did  endeavour  to  feduce^  to  entice^ 

and  to  ftir  up  Matthew  heme  from  his  duty  and  allegiance. 

The  ad  obje£Uon  was,  that  it  fliould  have  been  averred  in 
the  indi Ament  that  the  prifbner  hnew  that  Matthew  Lame  was  a 
fbldier. 

The  3d  objeAion  was,  that  the  fecond  count  of  the  indi&ment 
comprehended  two  diftin A  ofiences,  viz.  an  endeavour  to  ieduce^ 
entice,  and  ftir  up,  to  commit  mutiny,  and  an  endeavour  to  feduce^ 
entice^  and  ftir  up  to  commit  traiterous  and  mutinous  pra&icea. 

The  I  ft  obje6lion,  namely,  that  the  indi^lment  does  not  ihew 
in  what  manner  and  by  what  means  the  prifbner  did  endeavour 
to  feduce,  to  entice,  and  ftir  up,  was  fupported  by^a  fiif^fed 
analogy  to  the  rule,  and  the  form  of  indi^ments  in  the  cafe  of 
falfe  tokens  and  falfe  pretences :  and  it  was  argued,  that  the 
ftatute  upon  which  the  prefent  indi6tment  is  founded  fuppoies  a 
manner  and  means  of  endeavouring,  by  publifhing  papers  and 
by  malicious  and  advifed  fpeaking:  and  therefore  that  the 
means  ufed  fhould  have  been  fet  forth. 

The  anfwer  to  this  cbje£lion  is,  that  an  endeavour  to  feduce^ 
to  entice,  and  to  ftir  up,  though  a  conclufion  from  an  infinite 
variety  of  fa6ls  and  circumftances  is  but  a  conclufion  of  £si£l,  is 
,  itfelPa  fa6l,  admitting  of  no  definition  or  defcription;  that  the 

fiift  is  fully  exprefTed  by  the  mere  force  of  the  word  **  endea- 
vour," and  can  only  be  expreffed  by  that  word,  like  the  worday 
'*  confpire,  maintain,  aid,  and  abet,"  which  in  indictments  fiir 
the  ofii^nces  of  con^iracy,  maintenance,  Sfc.  do  fufficiently  ex<« 
prefs  the  offeilces  charged  in  the  indi6iment,  without  circumlo* 
cution,  and  without  fhewing  in  what  manner  and  by  what  means 
the  confpiracy,  maintenance,  aiding,  and  abetting,  S^c.  were  pro- 
duced. We  are  therefore  of  opinion  that  this  objedlion  is  not 
fufficient  whereupon  to  arreft  this  judgment 

The  2d  obje6lion  was,  that  it  fliould  have  been  averred  in  this 
indi£lment  that  the  prifoner  kfiew  tliat  MatthetD  JLcAae  was  a 
fbldier. 

The  argument  urged  in  fupport  of  tliis  objeftion,  that  the  pri- 
fbner could  not  be  guilty  of  the  oflfcnce  charged  unle&  he  knerm 
that  the  man  upon  whom  he  praftifed  wa?  a  foldier,  fuggefls 
one  anfwer  to  this  objeAion,  m.^that  knowledge  is  necefiarily 

included 
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ioduded-in  the  charge  of  endeavouring  to  fednce,  S^c.    Another        1797» 

fiiD  and  iatis&Aory  anfwer  is,  that  the  word  **  advifedly**  18  in 

the  indi6lment,  which  is  at  leaft  equivalent  to  the  viOTdfcientin 

Ihis  objeftion  therefore  cannot  hold.  Fwli.i». 

He  3d'obje6lion  is,  that  the  fecond  count  of  this  indi£bnent  ^ 
eomprehen4s  two  diftin6l  offences. 

Probably  it  will  be  found  to  be  a  fufficient  anfwer  to  this  6b» 

jeftion,  that  (though  this  charge  might  haivc  been  branched  into 

ieparate  offences)  the  whole  may  be  but  the  parts  of  one  fad;  of 

codeavour ;  which  muft  be  ftated  as  it  i&  But  in  the  circumftances 

in  whidi  this  prilbner  now  ftands  convi  Aed  upon  the  firft  count 

of  this  indi£iment,  to  which  no  fufficient  obje£lion  has  been 

td:en,  and  upon  which  therefore  judgment  muft  be  pronounced 

againfl  him,  it  is  not  abfblutely  neceilary  that  the  Judges  fhould 

decide  i:^n  this  laft  obje6lion,  and  therefore  I  forbear  to  enter 

fiirdier  into  the  confideratlon  of  it. 
Upon  the  whole,  we  are  of  opinion  that  there  is  no  ground 

toaireft  the  judgment,  and  that  fentence  fhould  pafs  upon  th« 

prifixner* 


The  King  t;.  Brady,  Kierman,  and  Rooke. 

r%  indiAment  ftated  that  the  Defendants  afler  the  ift  day  of  An  excife  officer 
OShber  1784,  to  wit,  on,  S^c.  with  force  and  arms,  at  the  fe«'ngfo^F« 

'    ^  7         7     y  7  jjjg  execution  of 

fterty  of  Havering  AUe  Bower  in  the  county  of  Effex^  in  and  his  office  at  «m 

upon  Charles  Wakefyj  then  and  there  being  an  officer  of  our  lord  r^7$'whhb  iL 

Ihe  King,  in  the  fervice  of  the  excife  of  our  faid  lord  the  King  proieaion  of 

duly  conftituted  and  appointed,  and  then  and  there  being  onjiiore  **  ^'t  \J!'^'^* 

in  the  due  execution  of  his  office  and  duty^  as  fuch  officer  as  afore- 

ftid,  in  feizing  and  fecuring  to  and  for  the  ufc  of  our  faid  lord  the 

King,  a  large  quantity,  to  wit,  500  pounds  weight  of  foap,  which 

faid  fbap  was  th^i  and  there  liable  to  be  feizcd  by  the  faid  Charles 

Wakefy  as  fiich  officer  as  aforefaid ;  and  tlien  and  there  being  in 

the  peace  of  Crod,  and  of  our  faid  lord  the  King,  unlawfully  and 

^olently  did  make  an  affauk,  and  him  the  faid  Charles  Wakehfy 

ib  being  then  and  there  onjhore  in  the  due  execution  of  his  faid 

office  and  duty  in  manner  aforefkid,  unlawfully  and  forcibly  did 

hinder,  o{q>ofe,  and  obftru6t,  to  wit,  at,  S^c.  and  other  wrongs,  4r. 

contra  fomuan^  Sfc. 

2d  Count. 
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td  Ck>iint.  For  aflaulting  the  iaid  Charles  Wakebfj  and  for 
oppofing  and  obftniding  him  in  the  execution  of  his  office 
generally. 

3d  Count     The  fame  as  the  2d,  omitting  the  aflault. 

This  came  on  to  be  tried  at  the  Old  Bailey  Seffions  in  Sep^ 
tember  1 797,  before  the  Lord  Chief  Baron  and  ^yhhur/i  J.  when 
the  Defendants  were  found  guilty  on  the  following  &^ : 

Two  d£  the  Defendants,  Kierman  and  Booke,  had  taken  a 
quantity  of  foap  out  of  a  copper  in  the  manu&6U)ry  of  an  en- 
tered foap-boiler  ilear  Bumford  in  Effexj  without  the  pteC&ace 
of  an  exdfe  officer,  and  were  carrying  it  away  in  a  cart,  in  ord^: 
to  conceal  it,  when  Wakefy  an  excife  officer  attempted  to  feize 
it;  on  which  he  was  aflaulted  by  the  Defendants  Brady,  Kier- 
vum,  and  Booke.     Wakely  had  no  warrant* 

Several  points  having  l>een  referved  at  the  trial  for  the  opinion 
of  the  twelve  Judges,  at  the  inftance  otBroA/s  counfel,  they  were 
this  day  argued  {ab/ente  BuUerJ.)  in  the  Exchequer  Chamber. 

Bunnington  Serjt  for  the  Defendant  Brady.  This  indi6bnent 
is  framed  on  246^0.3.  Seffl2.  r.47.^15.  the  preamble  (a)  of 
which  fhews  that  it  was  made  to  prevent  finuggling.  The  ift 
otge6lion  therefore  is,  that  the  offence  charged  in  this  indi6lment, 
being  within  the  exciie  laws,  docs  not  come  within  either  the 
letter  or  the  fpirit  of  an  a6l  to  prevent  finuggling.  The  cuftoma 
and  the  excife  have  each  their  own  fyftem  of  pofitive  law,  within 
the  letter  of  which  a  Defendant  muft  be  proved  to  have  offended. 
Befides,  nothing  is  faid  in  the  indidiment  with  reipe£l  to  the  dis- 
tance {b)  from  the  fea,  at  which  the  offence  was  committed : 
^^  being  on  fhore"  are  the  words  employed  in  all  the  counts.  It  ia 
true  that  this  is  an  offence  indi^ble  at  common  law ;  but  as  the 
profecutor  has  proce^ed  on  24  Geo.  3.  Seffl  2.  ^.47.  and  the  trial 


(ff)  The  preamhle  runs  thus,  **  Whereii 
rhe  laws  heretofore  made  and  now  in  force 
to  prevent  the  dandeftine  importation  and 
running  of  prohibited  goods,  and  goods 
liable  to  the  payment  of  duties  into  this 
kingdom,  have  not  been  fufficient  to  ^fwer 
the  good  purports  thereby  intended,  that 
pernicious  pra6lice  having  of  late  been 
greatly  increafed  and  carried  on  by  large 
armed  veflTels  at  fea,  and  by  numerous  gangs 
of  fmugglers  upon  land,  wiih  great  violence, 
in  defiance  of  thofe  laws,  to  the  great  lofb  and 
prejudice  of  the  public  revenue,  the  detri. 
ment  of  the  fair  trader,  and  the  endangering 
the  lives  of  the  officers  of  the  revenue  a^^ing 
in  the  due  execution  of  their  duty/*  \Sfc. 


(i)  By  / 15.  **  If  any  officer  or  officers 
of  Hif  Majcfty's  navy,  or  in  the  fervice 
of  f  be  cufloms  ar  excife,  being  on  (here  or 
going  on  board,  or  being  on  board,  dr 
rerurninq  from  on  boaid  any  (hip,  boat,  or 
veflel  within  the  limits  of  any  of  the  ports 
of  this  kingdom,  or  within  four  leagues 
from  the  coafts  thereof,  (hall  be  hindered 
oppofcd,  obtlru6ted,  or  aiTaulted,  in  the 
due  execution  of  his  or  their  office  or  dutj 
by  any  perfon  or  perfons  what(uever,  ei- 
ther in  the  day-time  or  night,*'  aU  per- 
ions  fo  hindering,  l^c.  being  convi^ed  oa 
in4i6lment  (hall  be  fentenced  to  hard  la- 
bour or  imprifonment  not  exceeding  three 
years. 
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Jbas  been  had  out  of  the  county  where  the  o£fence  was  conunitted        <797* 

vaaderj^i'j.  no  advantage  can  be  taken  of  that  drcumftaiiGe* 

idly,  Suppofing  this  offence  to  be  withm  24  Geo, 3.  SefflT.*  c.47» 

yet ^  15.  of  that  ftatute  is  virtually  repealed  as  far  as  relates  to     -_2*f£L 

tlie  commodity  in  queftion,  by  c.48.  f*io.  of  the  fame  year, 

liiich  unpoies  a  penalty  of  50/.  on  all  perfons  obftru6Ung  an 

officer  of  excife  in  the  execution  of  the  powers  given  to  him 

for  iecuring  the  duties  upon  foap.   That  an  bB,  may  be  virtually 

rqiealed  appears  firom  Rex  v.  Cater,  4  Burr.  2026.  and  Rex  v. 

JknUj  Leacliy  i  Ed.  25  2.  [Heath  J.  There  the  ftatutes  by  which 

the  former  were  held  to  be  repealed,  were  pafled  in  fubfequoit 

iefficms;  where  both  ftatutes  are  pafled  in  the  fame  feffion,  the 

liUter  is  only  explanatory.] {a).    3dly,  By  23  Geo. 2.  c.2\.f.ii^* 

and  5  G.3.  c. 43.^^20.  excife  officers  are  dire£led  to  procure  a 

warrant  previous  to  their  entering  any  place  nshqjjbever  for  the 

porpoie  of  ieizing  foap  hid  or  concealed.      Wakely  therefore 

ihould  have  had  a  warrant  in  this  cafe,  and  not  having  been 

doathed  with, the  authority  required,  he  was  not  obftru6led 

**  in  the  due  execution"  of  his  duty. 

Lord  Kenyon  Ch.J.  Eyre  Ch.  J.  and  Macdonald  Ch.B. 
aqurefied  themfelves  very  clearly  of  opinion,  that  this  laft  point 
coold  not  be  fupported. 

Knongiyt  for  the  profecution.     Smuggling  is  any  attempt  to 

^efiBud  the  revenue  of  any  duties ;  and  finugglers  by  land  as 

wdl  as  by  iea,  were  within  the  contemplation  of  24  G.  3.  Seffl2* 

^47.     The  words-  ufed  in^^  1$.  of  that  a£t  are  ^^  officers  of  the 

cuftoms  or  excife,  4^c.  in  the  due  execution  of  their  duty,"  4^. 

This  includes  the  whole  range  of  that  duty  which  belonged  to 

GLofe  officers  before  the  paffing  of  the  a£i;  and  10  Ann.  c,  19. 

/ 15^.  having  empowered  officers  to  feize  foap,  this  4uty  was  then 

known  to  the  Legiilature.     Thefe  laws  were  all  made  in  pari 

materid  for  the  benefit  of  the  revenue.    The  words  "  on  fhore,"       * 

ofed  in ^15.  of  24  G. 3.  Sejf.2.  r.47.  are  equivalent  to  "on 

land ;"  and  fb  it  was  held  by  Wilfon  3.  in  the  cafe  of  the  King  v. 

England,  O.B.S.  1788,  (only  four  years  after  the  paffing  of  the 

aft;)  on  this  obje6iion  being  taken,  who  faid,  the  words  "  on 

fhore**  were  only  inferted  in  contradiftin^ion  to  "  on  board  a 

Ihip,"  and  to  provide  againft  the  officers  being  obftrufied  in 

either  fituation.     The  above  decifion  has  often  been  cited  and 

never  hitherto  called  in  queftion. 

(4)  Fide  %  Wilf.i^k. 

At 


90  CASES  IN  BCICHAELMAS  TERM,  fte. 

1 797*  At  the  Old  Bailey  Seffions  in  the  December  following,  Crr^L 

^  ddivered  the  unanimous  (pinion  of  the  Judges : 

The  KiMo  rpj^^  ^^  ^^j.jg  «  ^^  fliore,"  ufed  in  the  24  G. 3.  Sef.2.  tf.47. 

BtADT  ^15.  mean  an  land,  and  that  an  officer  of  excife  feieing  foap  in 

■Dd  odMn.  ^  execution  of  his  office  at  an  inland  place,  at  any  diftance  firom 
the  iea,  is  within  the  Icope  and  prote6lion  of  that  a£t 


Mr.Jtiftice  JStiSfr  was  ab(ent  from  the  loth  oiNaoember  to 
the  end  of  the  term,  firom  indi^iition. 
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In  the  Thirty-eighth  Year  of  the  Reign  of  Gsorgx  IIL 


Jan,  %g^ 

Jones  v.  Cl at,  a  ^.y:  ^  j>^^ 

137. 

IE  BLANC  Seijt.  ha^dng  on  a  former  day  moved  fof  a  rule  if  a  fwr^pro. 

to  ftiew  caufe  why  the  Plaintiff,  who  had  proceeded  againft  ScfenSnfby  .c- 
the  Defendant  by  aftion  and  indiftment  for  the  fame  aflault,  lion  and  india- 
Ihould  not  be  direaed  to  nmke  his  eledion  to  purine  either  the  li;^"\ffiuMhe 
one  or  the  other,  the  Court  refufed  the  rule,  laying,  the  Defen-  Court  win  oot 
dant  might  apply  to  the  Attorney  General  for  a  nolle  profequi,  if  ^^'Jlll^'hif dec! 
there  was  any  thing  vexatious  in  the  proceeding  by  indi6iment«  lion. 

Le  Blanc  now  ftated,  that  the  Attorney  General  having  been 
I5)plied  to  for  the  above  purpofe,  had  informed  the  Defendant's 
agents,  that  fince  he  had  been  in  office,  it  had  been  a  rule  with 
him  never  to  grant  nolle  profequi  in  fuch  cafes,  [a) 

The  Court  doubted  if  fuch  an  application  had  ever  been  allowed, 
tying,  that  the  fine  to  the  King  and  the  damages  to  the  party  were 
perfeftly  diftincl  in  their  nature,  and  that  if  they  did  what  was 
defired  of  them   in   this  inftance,  they  muft  ISy  it  down  as  a      [  19^  3 
general  rule,  that  parties  muft  always  make  their  ele£iion« 

Le  Blanc  took  nothing  by  his  motion. 

(«)  Vid.  tarn.  Rex  v.   Fielding  Efq.     confidcred  by  the  Court  of  K,B.  as  the 
S  Burr.jig,  where  it  appears  to  have  beau     ui'ual  courl'e. 

Galtow 
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jmn.  31ft.  Galton  Demandant  v.  Harvet  Tenant* 

^^  ^^^^^    f^oCKELL  Serjt  having  obtained  a  rule  to  fliew  caufe  why  the 
OTi/#jo4ned  in  a  ^^  joined  in  a  writ  of  right  between  the(e  parties  ihould 

be'tritd'b'^Vu  ^^^  ^  ^"^  ^y  a  jury  of  the  county  of  Dorfet  inftead  of  the 

ry  iafttad  of  the    gHUld  affize  ; 

S^'^hfcS     .       ^^tti^^  Serjt.  for  the  tenant  confented;  but  ftated  that  the 
dtsdcfire  tt.       attorney  for  the  demandant  had  promifed  to  make  certain  ad- 

miffions  at  the  trial  in  cafe  the  tenant  would  confent,  and  defired 
that  the  rule  might  be  made  abfblute  on  thofe  terms. 

£yr£  Ch.  J.  When  this  was  firft  moved  the  Court  felt  an 
obje6Uon  which  I  have  not  yet  got  over.  You  deiire  to  alter  the 
proceedings  in  a  writ  of  right  by  confent.  That  form  of  action 
I  hold  to  be  JbriSiiffimi  juris  at  the  prefent  day :  and  I  do  not 
feel  any  inclination  to  give  affiflance  to  a  courfe  of  proceeding 
which  goes  to  difturb  a  pofleffion  of  50  or  60  years.  If  you  will 
have  a  writ  of  right  you  mufl  follow  the  courfe  marked  out  by 
the  law.  This  is  the  inclination  of  my  mind  at  prefent,  though 
I  do  not  mean  to  fay  that  if  my  Brothers  fhould  think  it  right  to 
grant  the  rule  that  I  fhall  qipofe  it.  (a) 

BuLLER  J.  exprefled  himfelf  of  the  fame  (pinion,  and  feemed 
to  think  that  other  inccmveniencies  might  arife  if  the  rule  were  ' 
granted,  from  the  want  of  procefs  to  compel  the  witnefies  to 
attend,  and  of  power  to  profecute  them  in  cafe  of  perjury  com- 
mitted. V 
RooKX  J.  of  the  fame  opinion,  (i) 

Rule  difchargedi' 

{a\  See  Luhe  yr.  Harris,  %  BL  1493.  though  igainft  the  law  being  by  confent  of 

(i)    Fid.  the  marginal    note    to    the  the  parties :    Alfo  Bro.  Ak.  tit.   TrialUt 

cal'e  of  Crwit  v.  Zdnoards,  Hoi.  5.  where  143.  ^/.  10.  H.  4*  5.    But  the  confent  muft 

it  is  Paid  !  he  Demandants  and  Tenants  con-  appear  upon  the  record.    Vifcount  CZ«re 

fent  that  two  of  the  Knights  in  a  writ   of  y.Lincb,  Sir  T  Baym.  ^yi.  Drverexv  an< 

right  (h^W  be   £f(]uire<,  although   by  law  another  v.  IValceti,  %  Jo,  199. 
they  ought  to  be  Knights ;  yet  is  it  good 

Fa.  I.  _  * 

6  Ea/ff  »97-  — ^ 

4  Kf«.  7»»f.635- 

^  '^"'J^^^^'  GOODILL  V.  BrIGHAM. 

10  FtM.  Jim. 

De!*ife  in  fee  to    T\  ^^^^^^'^  *^^  ^^«  ^^^^• 

a  feme  covert.  Cognizancc  as  bailiff  of  C.  Rogers   "becaufe  he  fa3's  tliat 

*^  difwJ^^^rth    ^^^  *^^'^^'  Poad  long  before  the   faid  time  when,  ^c  to  wit  bii 

edate  without 

the  controul  of  her  hulband ;  held  that  fuch  a  power  %ras  void,  as  being  iucjnfiilent  niUi  the  fee  giren  to 

her  iu  the  firft  inflance,  tnd  that  the  could  not  convey  without  fine. 
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§ 

4f.  was  felled  in  his  demefiie  as  of  fee  of  and  in  the  faid        I79B. 

&nn  and  tenement  with  the  appurtenances  in  which  &c.     And      

hmgfo  thereof  feifed  he  the  faid  John  Poad  long  before  the     ^^^^^^^ 
fiid  time  when  4*^.  to  wit  on  ^-c.  at  ^c.  in  due  form  of  law  made     BaIgvaii. 
his  kft  will  and  teftament  in  writing,  and  thereby  gave  and  de- 
Tifed  unto  his  fifter  Efiher  Sogers  her  heirs  and  afligns  for  ever 
the  (aid  &rm  and  tenement  in  which  ^c.  with  the  appurtenances. 
And  die  fidd  John  Poad  by  his  (aid  will  declared  that  his  will 
hrlher  was  that  what  eftate  and  effe^is  he  had  thereby  given  to 
Us  find  fifter  fhould  be  fully  vefted  in  her  notwithflanding  her 
coverture,  and  that  fhe  might  give  fell  and  di%>fe  of  the  fame 
K  (he  ibould  think  proper,  and  alfb  give  acquittances  and  other 
diicluurges  fb  as  not  to  be  under  the  controul  of  her  own  huf- 
btiid  the  faid  C.  Rogers^  which  faid  hufband  fhould  not  inter- 
cede or  meddle  with  any  of  the  eftate  or  eire6ls  thereby  given  to 
hbfrid  fifler.     And  the  faid  John  Poad  aftierwards  and  before  the 
iaid  time  when  S^c*  to  wit  on  Sfc.  at  Sfc.  died  fb  feifed  of  his  faid 
eftite  of  and  m  the  faid  fitrm  and  tenement  in  which  <$-c.  with 
the  apportenances,   after  whofe  death  to  wit  on  S^c.  the  faid 
CBogers  and  Eflher  his  wife  by  virtue  of  the  faid  wiU  entered 
into  the  faid  farm  and  tenement  in  which  4-r*  with  the  appur- 
trnanoefs  <uid  became  feifed  thereof  in  their  demefiie  as  of  fee  in 
right  of  the  faid  Eflher^  and  being  Ho  feifed4v."    It  then  ftated, 
^  that  C*  Sogers  and  Efther  his  wife  by  letife  and  rekafe  con- 
reefed  the  premifes  to  P.  Merry  in  fee  to  the  intent  and  purpofe 
that  C.  Rogers  might  receive  an  annuity  or  rent-charge  of  40/. 
far  his  life  payable  half-yearly  with  power  of  diftrefk;   that 
P.  Merry  by  virtue  thereof  became  feifed  of  the  premifes  in  fee 
fiiljeA  to  the  above  annuity,  and  the  faid  C  Sogers  became 
fiafed  in  his  demefiie  as  of  freehold  for  life  of  the  faid  annuity; 
thit  1402.  for  feven  half-yearly  payments  were    in    arrear. 
Whmfore  Sfc.*" 

Hea  in  bar  that  Efther  Sogers  died  before  the  firft  half-yearly 

payment  of  the  annuity  became  due. 

To  ibis  diere  was  a  general  demurrer  and  joinder.       ^ 

Shepherd  Seijt.  for  the  Avowant.     The  queftion  is.  Whether 

^Aer  Sogers  covid  convey  the  premifes  in  difpute  without  levying' 

Afine,  the  eftate  by  the  words  of  the  will  having  been  given  to  her 

uifee^  with  a  power  to  di%>fe  of  it  without  the  controul  of  her 

hufband?  The  diftin£Uon  taken  in  the  books  is  this :  If  a  power 

l^  given  to  a  married  woman^  and  ad  eftate  be  alio  given  to  her 
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1 798.  by  the  fame  will,  jet  if  the  power  does  not  flow  from  the  eftatu 
ihe  may  convey  without  .fine ;  though  if  the  power  ariie  from  tb 
mere  pofl*effion  of  the  eftate  it  is  otherwiie.  In  Co.  Ut.  1 12, 4 
Brig  bam.  it  is  iaid  ^^  If  ce/lw/  que  ufe  had  devifed  that  his  wife  ihould  fell  fa 
land,  and  made  her  executrix  and  died,  and  Ihe  took  anodn 
hufband,  ihe  might  fell  the  land  to  her  hufband,  for  ihe  did  it  i 
outer  droits  and  her  hufband  fhould  be  in  by  the  devifbr*''  It: 
true  that  the  power  there  was  to  fell,  but  the  power  in  this  caj 
being  fpecifically  given  by  the  will  isasdiflindiasif  givenforti 
purpofe  of  fale;  and  Efther  Bikers  muft  be  confidered  in  the  fioi! 
light  as  any  other  perfbn  executing  a  power,  i  BoU.  Abr^p.  32; 
pi.  lo.  Bro.Abr.  tit.  CminVitd^pL  15.  The  difability  of 
feme  covert  to  convey  by  deed  is  the  fame  as  to  difpofe  by  wSD 
now  in  Gibbons  v.  Moulton,  Rep.  temp.  Sir  H.  Finch  346.  tb 
Court  held  a  power  to  will  given  to  a  feme  covert  to  be  diftin^ 
from  an  eftate  given  to  her  by  the  fame  inftrument.  In  Damd  1 
VMey,  Sir  JV.  Jones  137.  Latch.  9.  39.  134.  UiU^deviiedhJ 
houfe  ^  to  Agnes  his  wife  to  di^fe  of  at  her  will  and  pleafure^  an 
to  ^ ve  to  fuch  of  his  fbns  as  fhe  fhould  think  befl :  **  Agnes  havi^ 
married  again,  and  enfeoffed  William  the  fecond  £on  in  fee,  am 
made  Jivery,  the  conveyance  was  held  good :  nor  does  it  mak 
any  difference  that  a  number  of  perfons  were  pointed  out  in  tha 
eafe  from  whom  the  feme  covert  was  to  fele6i  one,  and  that  ii 
*  Aejpnfeat  cafe  E/iher  Rogers  might  fele6l  whom  fhe  plea£bd 
Wherever  the  power  of  appointment  is  diflin6i  from  the  eftate 
a  feme  covert  may  be  confidered  as  a  feme  fble.   Gtigby  v.  Con 

,  I  Fez.  517.  I  Bro.  Chan.  Cqf.  20.  Dighton  v.  Tondinfon^  Cdm 
194.  The  teftator  in  this  cafe  has  given  a  pow^  to  E.iBager 
which  fhe  never  could  have  derived  from  the  mere  pofiefficm  0 
the  eflate.  A  power  to  a  feme  covert  to  make  leafes  without  h« 
hufband,  or  to  convey  a  reverfion  after  her  own  eftate  for  life  i 
good,  becaufe  it  gives  a  right  to  do  that  which  fhe  could  not  di 
without  it.  Bajfleyv.  Warburton^  Com.  494.  Pf/aoellonPonoers^A 

^  Doe  V.  Strachan.  jSohere  an  eftatehavingbeen devifed  toa  woanai 
already  married,  whohad  no  right  to  convey  without  her  nufband 
unlefs  by  virtue  of  the  power  fpecifically  given;  fhe  does  in  ooii< 
fequence  of  that  power  acquire  a  right  to  do  fbmething  which  fa| 
operation  o^  law  fhe  would  not  have  had.  It  is  manifeft  that  thi 
teftator  intended  to  g^ve  an  eftate  to  E.  Rogers  free  fitmi  th< 
oontroul  of  her  hufband;  but  if  the  Court  decide  againft  dui 

powerlhe  will  not  have  m  eftate  free  from  th«  controul  of  hei 
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imifaand,  for  if  a  fine  be  neceilary  he  muft  join  in  it,  and  in  cafe       1 798. 

of  a  child  bom  he  would  be  tenant  by  the  curtefy.     In  order  to      

give  efie£t  to  the  teftator^s  intent,  the  Court  may  confine  this  ^^^^^^^ 
derife  to  be  to  fuch  iiies  as  the  wife  fliall  appoint,  and  untu  that  Buoham. 
ai^XMntment  to  herfelf  and  her  heirs,  or  an  eftate  to  her  for 
life,  remainder  to  fuch  ufes  as  ihe  fliall  appoint,  remainder  over 
to  her  heirs ;  in  either  of  which  cafes  flie  would  take  a  fee->fimple 
conditional,  and  might  therefore  convey  without  fine.  Co.  LiU 
2i6.  and  tu  119.  edL  15. 

-  Le  Blanc  S^t.  contra,     ifl.  As  to  the  intenticm  of  the  de- 
fifiyr,  it  is  manifefl  that  he  wifhed  to  reUeve  E.  Bogers  from  the 
cmtioul  of  her  hufband.     Now  the  indrument  in  queflion  was 
aade  for  th^  benefit  of  the  huiband  and  immediately  under  his 
controiil,  being  to  fecurp  an  annuity  to  him  for  life,     idly,  The 
word  <<  power"  in  law  may  be  thus  defined,  viz.  an  authority 
giTCB  to  one  perfon  to  be  exerciied  over  the  eflate  of  another ; 
lot  there  is  no  cafe  where  an  authority  to  be  exercifed  over  the 
«ftateof  the  donee  has  been  conflrued  to  be  a  power.     The  party 
Idking  the  eflate  under  the  power  has  always  be^i  held  to  be  in 
bf  the  omveyance  c^  the  donon     In  the  cafe  put  Co.  UU*  112. 
,  iBotL  Abr.  p.  329*  pL  lo.  the  wife  would  have  a  mere  naked  au-. 
diority  without  any  interefl  in  the^ate  over  which  the  power  is 
to  be  exercifed.    It  is  true  that  though  a  certain  interefi  be 
gifcn  to  the  wife,  yet  fhe  may  execute  a  power  coUateral  to  the 
ialereft,  as  in  the  cafe  of  a  life-eftate  given  to  a  feme  covert, 
iridi  power  to  difpofeof  itby  will;  the  power  there  being  colla- 
tend  to  the  interefl,  fince  it  extends  to  a  part  of  the  eftate  to 
wUdi  the  intereft  does  not.    Thus  in  Gibbons  v.  MpuUonj  an 
annuity  was  given  for  the  life  oS  A*B*  which  might  laft  longer 
dian  the  life  of  the  devifee,  and  therefore  the  devifee  was  en- 
abled to  di^xxfe  of  the  remainder.     In  Daniel  v.  Ubley  it  was  the 
opaaaa  of  Jcnes^  that  the  wife  took  an  eflate  for  life,  with 
pover  to  convey  the  remainder  to  fuch  of  the  fons  of  the  devifbr 
aiiheplciaied,  or  that  fhe  took  a  fee-fimple  conditional,   in 
^Indi  laft  cafe  as  well  as  in  the  firfl  the  conveyance  was  good. 
Jko.Jbr.  tit.  Cui  in  vita,  pL  1 5.     With  refpe£l  to  Dighton  v. 
.2WMy&n,  the  wife  there  hdd  only  an  eflate  for  life,  with  apower 
^er  that  part  ofLthe  eflate  which,  was  not  difpofedd^     The  cafes  * 

iaQiaiioefy  are  not  of  authority  here^  fince  that  Court  cures  any 
Acuity  arifing  from  legal  difabilides.  This  is  like  the  attempt 
^^Habergkam  v^Vincentf  5  Term  JSep.  92.  to  execute  a  devife  of 
iiRdfl  under  a  power  without  three  attefting  vntn^es,  or  like  a 
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X  ypJB.       devife  of  lands  in  tail  with  a  reftrid;ion  on  the  devi(ee  from  taller^ 
ing  a  recovery*    Hie  deviibr  in  this  cafe  has  given  to  the  wifi 
as  great  an  eftate  as  ppffible,  and  fuperadded  a  power  todiipoft 
Brigbam.     of  it  in  a  way  which  the  law  does  not  allow. 

Eyre,  Ch.  J.  It  ftmck  me  on  reading  this  cafe,  that  it  would 
be  very  difficult  to  fiiftain  the  conveyance  in  queftion :  and  when 
it  was  admitted  in  argument  that  this  was  a  devife  in  fee-fimjdfl 
with  a  powar  fuperadded  I  did  not  comprehend  how  that  could 
be.  My  brother  IjC  Blanc  has  argued  the  cafe  very  luminoufly 
and  latisfiiAorily,  and  ib  as  to  convince  me  that  a  power  is  inoon?- 
fiftent  with  fiidb  an  eftate.  If  we  trace  back  the  nature  of  uieSf 
it  will  be  dear  that  this  cannot  be  confidered  as  a  power.  Powers 
are  the  modificaticmB  of  the  ufes  of  that  eftate,  which  a  man  has 
to  difpofe  of;  and  great  latitude  is  allowed  in  making  thofe  mo- 
dificaticmB. If  a  man  employ  the  proper  means,  he  may  create  aU 
kinds  of  powers  that  are  confiftent  with,  and  within  the  extent 
of  his  fee-fimple;  and  until  his  fee-ihnple  is  exhaufted,  I  know  of 
no  power,  no  difliribution,  (provided  it  do  not  violate  the  rules  oi 
law,)  which  could  not  be  fupported:  as&r  as  that  goes  the  do&rine 
of  powers  is  very  intelligible.  The  power  niiich  any  one  creates 
moft  be  exercifed  over  his  own  eftate;  but  when  it  has  been  exet' 
ciftd  over  that  eftate  to  the  extent  of  that  efliate,  that  is,  whai  he 
has  given  away  the  whole  fee-fimple,  and  Ihe  whole  ufe  of  the 
fee-fimple  too,  it  ieems  to  me  that  he  \sjun6ius  officio.  What  re- 
mains for  him  to  do?  All  which  he  does  beyond  that  goes  to  fay 
in  what  manner  the  fee-fimple  ihall  be  enjoyed  by  the  donee,  and 
ismatter  of  dire£lion  intended bythe  donor  to  controulallthe  rules 
of  law.  Wh^i  a  devifbr  gives  an  eftate  to  a  feme  covert  and  at- 
tempts to  relieve  her  from  thedifkbility  arifing  from  her  covertore^ 
his  eftate  being  exhaufted,  the  law  muft  controul  her  enjoyment 
of  it.  It  is  true  that  he  may  modify  her  enjoyment  of  the  eftate, 
as  far'^as  is  within  the  ufe  of  the  eftate,  as  if  he  make  a  convey- 
ance in  feetotruftees,  and  direA  that  the  wife  fiiall  have  the  eftate 
to  her  ible  and  feparate  ufe,  andmake  a  fubfequent  declaration  to 
fuch  ufes  as  fhe  fhall  appoint,  the  ufes  will  wait  upon  that  decla- 
ration, and  as  ibon  as  any  ftep  has  been  taken  to  execute  the 
power,  the  ufes  will  receive  that  direfiion  from  the  appointment 
which  he  intended  that  they  fhould  receive.  In  that  cafe  the  ap- 
pmntment  under  the  power  will  enure  as  a  limitation  of  tbofe  ufts 
whi<^  he  had  a  right  to  limit  But  the  prefent  cafe  feems  quite 
beyond  the  feope  of  a  power^  and  of  all  the  rules  of  law  whidi 
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bave  prevailed  with  refpeA  to  the  execution  of  powers.    The        1 798. 

deviibr  has  given  a  fee-fimple  to  the  wife  to  be  enjoyed  by  her  to      — — — 

her  fole  and  leparate  ufe :  what  does  the  law  fay  ?    The  law  fays         oi^dill 

that  a  feme  covert  cannot  take  an  eftate  to  her  fble  and  feparate     Brxghaic. 

nfft     Tlie  devifor  fliould  have  taken  the  neceflary  fleps  to  carry 

Ub  intent  into  effe6l :  he  fhould  cither  have  devifed  the  eftate 

to  truflees  with  the  ufes  waiting  cm  what  he  might  authorize  her 

to  do,  or  he  fhould  not  have  given  her  the  whole  fee :  in  either 

cf which  cafes  this  power  might  have  been  well  executed.     This 

appears  to  be  the  flate  of  the  cafe  on  principle;  and  on  authority 

tkere  is  nothing  which  goes  to  eflablifh  that  M^ere  there  is  a 

HreSt  conveyance  of  an  eflate  in  fee-fimple  any  ufe  can  be 

grafted  upon  it;  much  lefs  a  ufe  of  this  nature,  the  obje£l  of 

which  is  to  enable  a  feme  covert  to  do  what  by  law  fhe  is  difaUed 

from  doing.     All  powers  which  can  be  given,  muit  be  part  of  th<^ 

ufe  of  the  fee-fimple,  and  the  moment  that  ufe  isexhauftedi  there 

can  be  no  fuch  thing  as  annexing  fbme  new  ufe,  beyond  all  which 

the  party  himfelf  had  to  give.     I  think  therefore  tJbat  the  cafe  is 

with  the  plaintiff. 

BuLLER,  J.  If  by  tranfpofing  the  claufes  of  the  will  the  Court 
cut  give  effeO.  to  the  whole  will,  they  may  do  fb,  but  they  mufl 
be  careful  not  to  thwart  the  intention  of  the  deviibr,  by  giving 
tdifferent  intereft  from  what  he  intended.   If  by  tranfpofing  the 
daufes  they  could  come  to  the  conclufion  that  an  eftate  tar  life    ^ 
only  vefted  in  the  ^me  covert,  they  might  hold  the  power  of  ap- 
pointment good ;  for  in  that  cafe,  this  would  be  a  devife  (rf'an 
eftate  for  life  to  E.  Sogers  with  a  power  to  dii^fe  of  the  re- 
maining interefl  being  in  another  perfon.  My  brother  Le  Blames 
definition  of  a  power  is  certainly  correal.     It  is  an  authority 
enabling  one  perfon  to  difpofe  of  the  intereft  which  is  vefted  in 
ttiother.     Let  us  fee  then  if  it  be  pofTible  confiftently  with  the 
intention  of.  the  devifor  to  confine  the  intereft  of  E.Bcgers  to  an 
eftate  for  life.     Nothing  can  be  more  pofitive  than  the  eaqprefilons 
cf  the  will  which  defcribe  the  intereft  which  E.  Rogers  is  to  takes 
The  words  are  *'  to  E.  Rogers  her  heirs  and  aftigns  for  ever,** 
and  not  content  with  tliis  the  devifor  adds,  '^that  what  eftate  and 
^  ^tkOs  he  had  given  to  his  fifter  fhould  be  fully  vefted  in  her 
"  Dotwithftandingher  coverture," 4*^.  This  devife  is  asexplicit  as 
poflible,  and  createsin  her  a  complete  fee-fimple.  Then  thepower 
given  is  inconfiftent  i/^dth  the  eftate,  and  we  cannot  reduce  the 
btter  to  an  eftate  for  life,  for  we  cannot  vary  the  intereft  which 

o  3   '  the 


19^  CASES  IN  HILARY  TERM 

1 798.        the  devifor  has  given.  Suppofeby  tranfpofing  the  claufes we  could 
■  conftnie  tliis  to  be  a  devife  to  fuch  perfons  and  ufes  as  E.  Rogers 

uoDiLi.  fhould  appoint ;  and  for  want  of  fuch  appointment  to  her  and  her 
Briohaic.  heirs.  If  the  devife  had  Hood  thus,  ihe  could  have  taken  nothing 
till  her  death,  or  till  her  appointment.  Now  the  devifor  cleai^j 
intended  that  ilie  ihould  take  immediately :  we  cannot  therefore 
make  this  coniii*u6lion  without  doing  a£lual  violence  to  the  will. 
The  devifor  ieems  to  have  had  two  intentions  which  are  incon- 
liftent;  one  was,  to  give  an  eftate  in  fee  to  E.  Rogef^s;  the  other, 
to  qualify  it  in  fuch  a  manner  as  that  her  hufband  fliould  have  no 
power  oyer  it;  which  lail  is  contrary  to  the  rules  of  law:  the  Court 
will  therefore  carry  into  effeil  the  firft  intention,  and  rejeA  the 
other.  How  does  this  cafe  differ  from  an  attempt  to  create  a 
power  of  diipofing  by  will  attefted  by  one  wdtnefs,  or  to  devife 
an  eftate  tail  with  a  reftri6iion  on  the  deviiee  &om  fui&ring  a 
recovery?  In  this  as  well  as  in  tlie  cafes  I  have  put,  we  can 
only  iay,  the  law  will  not  allow  of  fuch  a  diipo/ition. 

RpOK£9  J*  A  point  has  arifen  from  the  circuniftances  of  this 
cafe  which  has  never  before  been  determined  in  a  court  of  law  ; 
from  which  I  infer,  that  fuch  an  attempt  has  never  before  been 
made,  or  if  made,  has  been  deemed  infupportable.  The  law  fays, 
that  a  married  woman  fliall  not  alienate  without  fine.  If  a  man 
would  give  a  fee-fimple  to  a  feme  covert,  witli  a  power  to  alienate 
without  fine,  he  muft  do  it  by  means  of  truftees.  That  has  not 
been  done  in  this  cafe.  When  a  man  gives  a  fee-fimple,  he  fhall 
not  be  allowed  to  fay,  that  fuch  fee-fimple  fhall  not  be  fubje£l  to 
all  the  reftraints  which  the  lawimpofes  upon  it.  The  deviforhaving 
given  a  fee-fimple,  he  could  add  nothing  to  it,  and  conf  equently 
the  fubfeqiient  power  is  void.  It  has  lieen  faid,  that  poffibly  by 
o^r  decifion  we  fhall  defeat  the  intention  of  the  devifor;  but  if  that 
intention  be  contrary  to  law,  it  does  in  fa6l  defeat  itfelf.  It 
feems  to  have  been  his  intention,  that  the  obje6l  of  his  bounty 
fhould  not  a6t  under  the  controul  of  her  hufband.  On  the  fa£is 
of  this  cafe,  however,  it 'appears  that  fhe  hasafted  under  his 
controul,  having  conveyed  an  cflate  to  her  hufband  jointly  with 
him,  and  without  the  intervention  of  any  legal  authority. 

Judgment  for  the  Plaintiffi 
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Bull  v.  Tilt. 
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A  SSUMPSIT  for  wages.  A  p«rdoo  if 

^^  Pl^s.  I  ft,  Non-q/lump/tt.  2dly,  That  the  Plaintiff,  be-  Si"m^d"u 
fore  the  time  of  the  a^ion  commenced,  was  convi£led  of  felony,"  be  under  the 
and  fentence  of  traniportation  pafled  upon  him.  5«'««^  fwl. 

Replication  joining  iffue  on  the  ift  plea.  As  to  the  2d  plea, 
^  that  after  the  faid  convi6lion  of  the  Plaintiff,  and  after  thegiving 
of  the  faid  judgment  in  the  faid  plea  mentioned  to  have  been  given 
igainft  him  as  aforefaid,  and  before  the  fuinrg  forth  of  the  original 
writ  of  the  Plaintiff  in  this  behalf,  (to  wit,)  on,  &c  at.  Sec.  our 
Ibrereign  lord  the  now  king,  in  confideration  of  the  opinion 
of  the  judges  of  our  (aid  lord  the  king  in  the  Plaintiff's  behalf 
WIS  graciouily  pleafed  to  extend  his  gracious  mercy  unto  the 
Plaintiff,  and  did  thea  and  there  grant  the  Plaintiff  his  iaid 
}itqE&ffs  free  pardon  for  the -faid  crime,  of  which  the  iaid 
Plaintiff  was  fo  conviAed,  as  in  the  iaid  plea  is  mentioned. 
And  this,  &c.    Wherefore,  &c. " 

To  this  there  was  a  ipecial  demurrer,  '^for  that  the  iaid 
Plaintiff  hath  not  in  or  by  his  faid  replication  alleged  or  ihewn 
in  what  manner  the  fuppofed  pardon  therein  mentioned  was 
granted,  or  that  the  fame  was  under  the  great  ieal  of  Gre€U  Bri'» 
km :  and  alio  for  that  the  iaid  Plaintiff  hath  not  in  or  by  his 
Ud  replication  fet  forth  or  ihewn  the  letters  patent,  if  any,  by 
which  the  iaid  pardon  was  granted,  or  brought  the  iame  into 
coarthere;  and  alfo  for  that  the  iaid  replication  is,  in  other 
leTpeAs,.  uncertain,  infuiScient,  and  informal.'^ 

JcMnder  in  demurrer* 

Khrby  Scijt.  being  called  upon  by  the  Court  to  iupport  the 
replication,  contended,  that  although  the  caie  of  the  King 
T.  Beaton^  1  Bl.  479.  was  an  authority  to  ihew  that  a  pardon  is 
not  good  unlefs  under  the  great  feal,  yet  that  it  did  not  prove 
the /leceflSty  of  averring  that  circiunftance ;  but  on  the  con- 
trary, that  it  muft  be  implied  from  the  Plaintiff's  averment  of 
his  having  received  a  free  pardon^  that  it  was  under  the  great 
feal,  Gnce  no  other  pardon  is  good,  {a) 

Eyre  Ch.  J.  I  take  it  that  every  thing  under  the  great  ieal 
muft  be  pleaded  Jub  pedejigillij  and  that  a  pardon  muft  be  under 
the  great  feal  is  clear.     However,  that  this  may  not  be  taken  too 

{a)  Tie  Ki»l  v.  Maximilian  MiUer^  a^/.797. 

o  4  genaraUy, 


too  CASES  IN  HILARY  TERM 

I798#       generally,  I  think  it  right  to  mention  that  under  fomc  ftatntes 
the  lying's  fign  manual  a£lually  carried  into  execution,  and  the 
conditions  performed,  may  amount  to  a  itatute  pardcm.     But 
Tilt.        thofe  are  exceptions  not  at  all  afie6iing  this  cafe. 

Per  Curiam^       ^  Judgment  for  the  Defendant. 

Palmer  Serjt  for  the  Defendant. 


Bull 


FA.yL        Sir  W.  Staines  Knt.  and  another.  Sheriff  of  Middle- 

,r.«..485.  ^^»  t;.  JOHANNOT. 

Defendant  be-  rr*HE  Defendant  previous  to  the  commencement  of  this  a£Uon, 
oDtninencedquiu  which  was  on  a  bail-bond,  quitted  this  country  and  refided 
ted  the  kingdom,  with  his  ikmily  in  Dublin^  having  left  his  mother  in  pofleffion  of 
in  wSfeffion  rf  ^he  cottage  and  fiumiture  which  he  formerly  occupied.  A  fmn- 
hia  houfe  end  mons  to  a{q)ear  having  been  ferved  at  the  cottage,  and  no 
having' ferred  a  appearance  entered,  a  difiringas  ifiued,  under  which  forty 
funmaas  to  a|>-  IhiQings  Were  levied  on  the  eife6is  in  the  mother*s  pofleMon. 
SS^fbr^*'  Shepherd  Serjt.  on  her  part  now  moved  for  a  rule  ni)f  to  ftay 
gooda  to  compel  the  proceedings,  and  that  the  levy  ihould  be  reftored  with  cofts : 
aod'heUreguiar.  *^^  ^ited  Webjier  V.  M^NcanarOy  Trin.  32  Geo.  2.  Imp.  PraSi. 

C.  B.  619.  4th  ed.;  where  a  iimilar  application  by  the  wife  of  a 
perfon  out  of  the  kingdom  was  allowed. 

Tfie  Court  were  of  opinion,  that  as  the  Defendant  had  goods 
within  the  bailiwick  by  which  he  might  be  diftrained,  the  pro- 
ceeding was  regular :  but  that  at  any  rate  the  mother,  who  had 
no  intereft  in  the  goods  taken,  could  have  no  right  to  make  this 
application.  And  Eyre  Ch.  J.  added,  that  the  cafe  of  Webfler 
V.  Macnamara^  if  law,  differed  from  this,  as  the  application 
there  was  not  made  by  the  wife  on  her  own  accoimt,  but  on  the 
part  of  her  huiband. 

Shepherd  took  nothing  by  his  motion. 

M.  6th. 

f5(^^%.i84.  Driscol  V.  Passmore. 

I  Taum.  45a. 

infurance  on  a       A  ssuMPSiT  on  a  policy  of  infurance,  with  a  count  for  money 
▼oyaf e  from  C.     -^^  ha^  ^ud  i:eceived.     The  Defendant  paid  five  iruineas  into 

to  D.  on  a  reprfr-   ^        .  *.  o 

fencation  that  the   UoUlt. 

Ihi|t  waa  firft  to 

fail  frem  A.  to  B»  and  from  M.  to  C, ;  the  voyage  from  A.  to  B,  was  performed,  but  that  from  S.  to  C^ 

being  unavoidaUj  prevented,  the  (hip  returned  to  A*,  from  thence  proceeded  Immediately  to  C.  and  in  per- 

fdrmingthe  voyage  from  C  t«  D,  was  loft  ;  and  this  was  held  a  good  commencement  of  the  voyage  infured. 

The 
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The  ihip  Timandra  being  about  to  fail  on  a  voyage  from        179^* 
Lifbon  to  Madeira^  from  Madeira  to  Sajffi  on  the  ooaft  of  Africa 
m  baUaft,  and  fit)m  thence  back  to  Lifbon^  with  a  cargo  of  «. 

wheat;  the  Plaintiff  dire£led  his  broker  to  make  three  infii-  Pa»»moei. 
ranoes,  viz.  one  on  three-fourths  of  the  ihip  for  the  round  voy- 
age, one  on  three-fourtlis  of  the  freight  on  the  voyage  from 
Ldfbon  to  Madeira^  and  one  (which  was  the  iniurance  in  ques- 
tion) on  three-fourths  of  the  freight  from  Sctffi  to  Li/bon. — 
The  two  former  were  effedied  without  any  difficulty,  but  the 
broker  was  not  able  to  get  the  third  underwritten- at  the  fame 
time,  on  account  of  the  diftant  period  at  which  the  rifle  was  to 
commence :  however,  on  a  rcpreientation  fome  time  afterwards, 
that  he  h^d  received  intelligence  of  the  ihip's  arrival  at  Madeira^ 
and  that  ihe  was  about  to  proceed  on  her  voyage  immediately, 
this  alio  was  effe£ted.  When  the  Timandra  arrived  at  Madeira^ 
all  the  crew  except  two,  being  alarmed  by  reports  of  ibme 
Mooryh  cruifers  being  off  Saffi^  and  of  their  having  captured 
and  ill-treated  a  Dam  and  an  American^  quitted  the  (hip,  and  re- 
fided  to  return  to  it  unlefs  the  captain  would  promife  to  fail  im- 
mediately for  Li/bon.  Under  thefe  circumftances,  tlie  captain 
carried  the  fliip  back  to  Lijbon ;  but  on  his  arrival  there,  the 
diarterers  infifted  on  his*  proceeding  dire6Uy  from  thence  to 
Saffi;  which  he  accordingly  did,  and  was  captured  in  his  rc- 
tnm  from  Saffi  to  Li/bon.  It  was  in  evidence  that  the  difference 
of  (eaibn  ariiing  from  this  delay  did  not  vary  the  rifle. 

This  was  tried  before  Eyre  Ch.  J.  at  the  Guildhall  fittings 
after  Trinity  Term,  when  a  verdi£l  was  found  for  the  Plaintiff 
A  rule  having  been  obtained  in  Michaelmas  Term,  calling  on 
the  Plaintiff  to  fliew  caufe  why  the  above  verdiA  fliould  not  be 
let  aiide,  and  a  new  trial  be  had,  on  the  ground  of  the  voyage 
infured  never  having  commenced^ 

Shepherd  Seijti  (hewed  cau(e.  I  contend,  ift.  That  the  voyage 
in  which  the  (hip  was  captured,  was  the  voyage  inftired ;  fince  the 
previous  voyage  from  Lifbon  to  Madeira^  and  from  thence  to  Soffit 
never  having  been  abandoned,  was  virtually  though  not  in  fa£l 
performed.  The  Timandra  failed  from  Li/bon  to  Madeira  with  a 
cargo,  and  from  Madeira  to  Sc^  by  way  of  Li/bon  in  ballaft.  If 
ihe  had  taken  in  a  new  ^argo  at  Ld/bon^  and  had  (ailed  on  a  dif- 
ferent obje£i  from  that  originally  in  view,  it  might  have  been  con- 
fidered  as  an  abandonment.  Here  there  was  not  only  a  probable 
caufe  for  the  (hip's  return  to  Li/bon^  but  the  captain  was  under  die 
neceffity  of  returning  for  the  benefit  of  his  owners.    Deviation  to 

avoid 
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1 798.  avoid  perils  is  juftifiable,  aiul  the  new  courie  therefiire  whieh  wai 
-  taken  may  be  coniidercd  as  a  continuance  of  the  original  voyage^ 
Dkiscol  ^j^^  j^  jg  j^Qj  neceflary  to  return  to  the  point  from  which  a  de* 
Pasamork.  viation  commenced  (a).  I>oubt8  occurred  at  the  trial  whether 
the  captain  had  not  returned  to  Lijbon  without  probable  cauic^ 
and  theretbre  abiuidoned  the  voyage ;  and  whether,  as  the  voy- 
age fioni  Lijbon  to  Saffl  was  performed  at  the  inftance  of  the 
charterers,  tlie  captain's  intention  to  abandon  the  original  voyage 
was  not  thereby  proved :  but  both  thofe  queitions  have  now 
been  determined  by  the  jury.  2dly,  This  was  merely  an  inib- 
ranee  on  a  voyage  from  iiaffi  to  Lijboii^  which  has  been  Uterally 
performed :  and  it  was  not  ntceilary  to  perform  the  preceding 
voyages  from  Li/bon  to  Madeira,  and  from  thence  to  Sajfft^  in 
order  to  make  that  good.  I  do  not  contend  that  this  was  an 
indefinite  infurance  on  any  voyage  from  Saffi  to  Lijbon,  to  be 
performed  at  any  time :  if  the  ri(k  Iiad  been  materially  alt^ed^ 
(as  if  the  fhip  had  firil  gone  to  the  Eajl  Indies,  and  a  Spani/h 
war  had  broken  out,)  the  underwriters  would  have  been  relea^L 
It  may  be  iaid  perhaps  tliat  tliey  (peculated  on  the  time  wb^i 
the  riik  was  to  conunence :  but  there  was  no  warranty  in  this 
cafe :  it  was  reprefented  that  the  voyage  in  qucflion  was  to  be 
{performed  after  certain  other  voyages ;  and  the  reprefentation 
was  true,  for  it  was  originally  intended  that  the  Timandra 
fhould  take  that  courfe,  but  by  fubfequent  circumflances  fhe  was 
prevented  from  fo  doing.  The  policy  therefore  is  not  void  for 
mifreprefentation ;  nor  was  the  ri(k  of  the  underwriters  at  all 
altered,  as  the  deviation  was  juftified  by  heceflSty. 

Adair  and  Le  Bld?ic  Scijts.  in  fupport  of  the  rule.  As  to  the  lafl 
point  made  by  the  Plaintiff's  comifel,  we  contend,  that  wherever 
a  vi/yage  is  infured  from^.  to  B,,  it  muft  be  underftood  either  that 
the  fliip  is  at  A,  at  the  time  of  the  infurance,  or  it  muft  be  flated 
how  and  when  fhe  is  to  arrive  there :  otherwife  it  will  be  an  in- 
definite infurance  on  the  firil  voyage  which  the  fhip  fhall  make, 
from  A.  to  B,  with  tlie  fame  mafler,  and  the  other  requifites  of  the 
policy.  Now  if  it  be  impoflible  to  make  an  infurance  on  a  voyage 
from  A.  to  B.,  without  flating  whether  the  fliip  is  at  A.  or  when  fhe 
will  be  there,  that  circuraftance  if  flated  becomes  an  ingredient  of 
the  rifk  infured;  and  this  feems  to  have  been  the  underftanding  of 
the  underwriters  hi  the  prefent  cafe,  who  refufed  to  infure  till  they 
were  informcxl  of  the  fhip's  arrival  at  Madeira.  This  was  not  an 
infurance  on  any  voyage  which  the  fliip  might  make  from  Sqffi  to 
Li/bon^  but  on  a  voyage  from  Sajffi  to  Li/bon,  being  part  of  a 

;  («)  Delwey  V.  Stoddart^  X  T.R.  22. 

voyage 
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TOj^Bge  already  commenced,  from  Li/bon  to  Madeira^  from  Ma^       1 798. 
ieira  to  Sojffh  and  from  thence  to  Li/bon.     Nor  was  it  neceffary      ■ 
fcr  the  underwriters  to  require  a  warranty  that  the  Timandra      ^*»^col 
Ihould  go  the  whole  voyage,  having  a  reprefenta^on  to  that     Passuoke. 
C&& :  and  as  the  only  difference  between  a  warranty  and  a  re-  / 

prefentation  is,  that  a  mere  formal  deviation  fr6m  the  one  is 
&tal,  and  only  a  liibflantial  one  from  the  other,  this  policy  is 
dearly  void,  for  the  deviation  here  was  fubilantial.     Witli  re* 
fpe£t  to  the  firft  point,  the  voyage  infured  was  abandoned ;  or 
ndier  as  the  latter  part  of  the  previous  voyage  was  abandoned, 
the  voyage  infured  never  commenced.     At  Madeira  the  cap- 
tain was  to  exercife  his  judgment  whether  it  was  more  for  the 
benefit  of  his  owners  to  relinquifh  the  voyage  attegedier,  or  to 
Witt  at  Madeira  till  he  could  find  the  means  of  proceeding. 
He  did  exercife  his  judgment,  and  by  returning  to  Li/bon^ 
erinced  that  he  thought  it  better  to  abandon.     The  voyage 
uodotaken  at  the  inflance  of  the  charterer  was  a  new  voyage : 
DO  recommencement  of  what  had  once  been  abandoned  could 
make  the  underwriter  liable.  ^ 

Eyre  Ch.  J.  At  the  time  of  the  trial,  I  had  confiderable  doubts 
on  this  cafe:  but  the  difcuffion  of  to-day,  and  the  opportunity 
which  I  have  had  of  further  confidering  the  queflion,  have  in  a 
pneat  degree  cleared  them  up.  If  I  had  continued  to  doubt 
1  ihould  be  unwilling  to  interfere  with  a  verdiAof  a  fpecial  jury 
of  merchants  on  a  fubje£i  of  this  kind,  unlefs  I  clearly  faw  that 
fiMoe  principle  of  law  had  been  miftaken ;  or  unlefs  I  was  bound 
by  authorities  to  pronounce  that  verdi6l  wrong.  With  refpeft  to 
authorities  there  are  none,  for  this  is  admitted  to  be  a  new  cafe : 
we  ought  therefore  to  be  fully  fatisfied,  that  upon  fbme  principle 
of  law  the  verdiA  is  i^TOng  before  we  interfere  by  granting  a 
newr  trial.  It  has  been  argued  in  fupport  of  the  rule,  that  the 
voyage  infured  was  the  third  branch  of  a  fpecific  voyage,  fpe- 
dfically  deicribed  in  the  policy :  but  I  take  the  voyage  infured 
to  be  a  voyage  from  Sqffi  to  Li/bon  only.  Now  that  the  voyage 
Ibdefcribed  did  literally  commence  there  can  be  no  doubt,  and 
1  know  no  way  in  which  that  voyage  could  be  reflrifted  in  point 
of  commencement  or  connexion  ydih  any  other  voyage,  but  by 
leprefentation  or  warranty.  That  point  was  ably  put  by  my  Bro- 
ther Shepherd :  If  a  man  be  afked  to  underwiite  a  voyage  from 
SaffiU}  Lt/bon^  he  naturally  fays,  "  Let  me  know  what  this  voyage 
i8>  and  at  what  time  it  is  to  commence,  that  I  may  judge  of  the 
riik.  Is  the  fhip  now  at  Sqffi^  or  where  is  fhe  ?"  He  will  expeA  a 

repre- 
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1 798.       reprefentation,  and  that  reprefentation  ought  to  be  true :  here  the 

reprefentation  was,  that  the  fhip  was  bound  from  Ldflxm  to  Ma^ 

Drijcol  deira  with  a  cargo,  from  Madeira  to  Saffi  in  ballaft,  and  fixmi 
PAtsuoRs*  thence  to  lA/bon.  That  reprefentation  was  really  true  at  the 
time  that  it  was  made,  and  the  underwriter  was  to  form  his  own 
calculation  of  the  time  when  the  Timandra  would  arrive  at  &^. 
If  the  infurance  was  made  on  a  reprefentation  which  was  true 
at  the  time,  it  will  be  difficult  to  fiate  a  cafe  where  fub&qiient 
events,  not  happening  through  mifcondu£i,  and  not  totaDy 
difappointing  the  voyage,  will  difcharge  the  underwriter.  He 
'  formed  his  judgment  of  the  cafe,  knowing  that  ail  was  executory,; 
and  that  an  alteration  might  arife  of  a  kind  that  might  increafe 
his  riik ;  upon  the  reprefentation  made  to  him  he  underwrote. 
The  fa&  is,  that  the  reprefentation  being  triie,  a  circumflanceoo* 
curred  under  which  the  captain  was  diflreffed  how  to  a^  and 
refpe6ling  which  there  might  have  been  difierent  opinions :  he 
refblved  to  go  back  to  Li/bon ;  the  charterer  there  called  upon 
him  to  fulfil  his  engagements ;  he  failed  accordingly,  and  arrived 
at  Saffi ;  and  in  die  courfe  of  his  voyage  home  was  captured. 
Then  why  have  the  jury  done  wrong  in  faying  that  the  under- 
writers are  liable  ?  They  were  literally  bound  to  infure  a  vojrage 
from  Sqffi  to  LAfban ;  tied  up,  indeed,  as  fiir  as  a  rq)refentation 
of  the  proje6led  voyage,  executcny  in  its  nature,  could  tie  it  npi 
and  that  reprefentation  was  true  at  the  time  that  it  was  made. 
The  voyage  from  Saffl  to  Li/bon  might  have  been  performed 
'  with  as  much  eafe  after  the  circuitous  voyage  had  taken  place 
(unlefs  a  Spani/k  war  had  broken  out)  aHn  the  dire£l  courfe 
originally  propofed.  On  what  principle  then  can  the  under- 
writers be  difcharged  ?  The  voyage  has  in  fubftance  been  per- 
formed :  the  fhip  was  diverted  from  her  intended  courfe  by  cir- 
cumfiances  for  which  no  one  was  to  blame,  and  having  arrived 
at  Saffi^  took  in  the  cargo  which  was  the  original  objeA  of  the 
infiirance. 

Heath  J.  I  am  of  the  fame  opinion.  This  is  an  infurance 
on  a  voyage  from  Saffi  to  Lijbon.^  which  being  a  voyage  to  com- 
mence infiUuro^  it  was  neceflary  that  the  agent  of  the  iufurer 
fhould  give  all  the-  intelligence  of  which  he  was  poflefled  to  the 
underwriters.  Now  the  captain's  orders  were  to  go  from  Madeira 
to  Saffij  and  from  thence  to  Lijbon.  Indeed  it  is  not  contended 
that  there  was  any  mifreprefentation,  but  only  that  tibe  voyage 
infured  was  never  commenced ;  though  the  intention  clearly  was 
to  have  proceeded  in  the  round  voyage,  had  not  the  crew  been 

alarmed 
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by  reports  of  an  enemy  o£F  the  coaft  of  SctffL    The       1 798. 

quesftion  is  not  whether  the  captain  meant  to  abandon,  fince  he     r 

bad  it  not  in  his  power  fo  to  do,  without  the  conlent  of  the         *^^coi. 
charterers ;  and  at  their  inftance  he  did  proceed  on  the  voyage     Passmorb. 
as  fixxi  as  he  conveni^itly  could.   '  This  is  like  all  other  caies  of 
deflation  juftified  by  particular  circumftances,  and  I  fee  no 
redbn  to  quarrel  widi  die  verdiA. 

Rooks  J.  expreffing  fbme  doubts  with  xeS^oSt  to  the  liability 
of  lite  underwriters,  founded  on  the  circumftance  of  their  haying 
aC  the  tone  of  the  infiirance  apparently  taken  into  confideration 
die  period  at  which  their  rifk  was  to  commence,  fince  they  r^ 
Ibftd  to  underwrite  the  Timandra  till  the  broker  informed  them 
of  lier  arrival  at  Madeira  ; 

The  cafe  ftood  over  till  this  day,  when  Eyre  Ch.  J.  &id,  thai 
Ae  Court  were  now  unanimoufly  of  opinion^  that  no  new  trial 
oo^t  to  be  granted. 

P<g/Zea  to  the  Plainti£ 


PURTON  V.  HOKTNOR.  /?^.  ^^ 

A  GTtOK  on  the  cafe  to  recover  damages  fiiftained  by  'the  Aaaaiooonthe 
'^^  Plaintiff  in  defending  a  vexations  ge£iment  brought  againft  dbmagJa^a 
Mmfay  die  Defendant,  in  which  the  nominal  Plaintiff  had  been  theieflorofthe 

MJiiimuURJ,  Plaintiff  in  a 

^mn^roy€Um  vexatious  ejed* 

General  donurrer  to  the  declaration :  and  joinder.  n>«nt  is  not 


CddteU  Serjt.  was  this  day  to  have  argued  in  fupport  of  the 


maintainable. 


t ' .  ^  ■■  •  t  '«  »ji 


But  die  Court  ezpreffing  diemfelves  clearly  of  opinion  on  die 
ttudmrity  of&vtflf  V.  Roberts^  i  Salt*  14.  that  fuch  an  a^on  was 
not  maintainable^  he  declined  arguing  the  point ;  and  the  Court 
gave 

Judgment  for  the  Defendant 

C0ntrMimB.It. 

Dahl  v.  Johnson.  32^.  Jxf  jS; 

40  G  3. 

nPBB  Defendantbeing  held  to  bail  (or  25/.  by  a  Judge's  order,  in  ^^^'*  n**^"^'^ 
^   an  aftion  c^afibult,  each  of  the  bail  entered  into  a  recog-  judges  order  in 
Ibr  double  diat  fum :  the  Plaintiff  obtained  a  verdia  for  ^^i"  court,  a«ch 

of  tiie  bail  It 
litbU  to  doubU  the  fum  ordered,  at  wcU  at  to  doable  the  fum  fivom  to  in  cafe 

105^ 


/ 
/ 
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1798.       105Z.  and  figned  judgment  for  hisdamages  and  cofts:  accordingij 
■  Bsca.Ja.  iflued  againft  the  Defendant  for  138/.  5*.  and  the  bail 

"^""^        were  fixed. 
loBNsoN.  Cockell  Serjt.  now  ihewed  cauie  againft  a  rule  ni/ip  for  ftaying 

all  proceedings  on  their  recognizance,  upon  payment  by  the  bail 
of  the  fum  of  25/.  and  cofts ;  he  contended,  that  whatever  might 
be  the  pra6iice  of  the  King's  Bench,  as  laid  down  injackfimr. 
Hqjfelt  Doug.  330.  each  of  the  bail  was  liable  in  the  Cmnmon 
Pleas  to  the  full  extent  of  the  recognizance,  and  dted  Ctdveraq  et 
Ux.  V.  De  Miranda^  i  Bctmes  74.  Mitchell  and  others'^.  Qibbons, 
I  H.  BL  76.  and  Fatdds  v.  Mackintq/hj  i  H.  Bl.  233. 

Le  Blanc  Seijt.  in  (iipport  of  the  Uule.^-In  Caloeracy.Miranda, 
the  bailonly  juftified  in  the  tingle  fum  orderedby  the  Jodge^  and 
to  that  extent  each  was  held  liable ;  the  inference  firom  which 
cafe  is,  that  the  bail  are  not  liable  beyond  the  fum  ordered  l^ 
the  Judge.  The  cafes  of  Mitchell  and  others  v.  Gibbons^  and 
Fontlds  V.  MachifilqPi,  differ  from  this :  the  former  having  been 
a  proceeding  on  the  bail-bond,  where  the  Defendant  not  appear- 
ing, the  Plaintiff  had  no  other  remedy,  and  the  latter  an  attach- 
ment againft  the  fberiff,  whom  the  Court  refiifed  to  relieve  with- 
out his  putting  the  Plaintiff  in  the  fame  fituation  as  he  would  have 
been  in,  but  for  the  fheriff's  de&ult  In  Qdoerac  v.  Miranda^  the 
bail  only  juftified  to  the  fingle  amount  of  the  Judge's 'order,  and 
there  is  no  rule  of  Court  altering  that  pra6Uc&  Indeed  it  would 
be  a  great  hardihip  on  the  bail,  who  have  formed,  their  (^inioti 
oFthe  fum  to  which  they  may  be  liable  from  the  Judge's  order, 
that  they  fhould  be  held  liable  to  a  larger  fum. 

Eyre  Ch.  J. — I  think  that  this  cafe  cannot  be  argued  on  the 
nature  of  the  contra£i  which  the  bail  may  be  fuppofed  to  have 
intended  to  enter  into :  fuch  an  argument  would  be  ufed  in 
oppofition  to  the  whole  practice  which  r^ulates  cafes  of  bail- 
The  bail  always  enter  into  a  recognizance  for  double  the  Aim 
(worn  to,  and  no  doubt  they  will  be  anfwerable  to  the  extent  of 
their  recognizance  for  the  damages  fuftained  by  the  Plaihtiffl 
There  is  an  end  therefore  of  that  kind  of  reafbning  which  fiip- 
pofes  that  the  parties  were  deceived  in  the  contra6l  into  which 
they  entered.  I  think  the^bnly  queftion  is,  whether  there  has 
be^  fQch  a  miftake  in  this  inftance  as  fhould  induce  the 'Couit 
to  relieve  the  bail  upon  equitable  terms  ?  This  muft  depend  upon 
the  notion,  that  when  there  is  a  Judge's  order  the  bail  are  only  to 
be  bound  in  that  fum  which  the  order  exprefles.  If  there  had 
been  any  fettled  practice  of  that  kind  I  fhould  not  have  thou^t 

12  it 
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it  unreaibnable:  but  on  the  principles  which  govern  us  with  re-        1798* 
ipeSt  to  bail  in  general,  I  can  fee  no  difference  between  an  order,       — 
and  an  affidavit  to  hold  to  bail.     The  order  is  introduced  be-        Dahl 
canie  60m  the  nature  of  fbme  particular  cafes  it  is  impoffible  for      joaNtow. 
the  Plaintiff  to  fwear  to  the  precife  fum  due;  inftead  therefore 
of  a£bertaiiiing  the  fum  by  affidavit,  it  is  left  to  the  difcretion  of 
a  Judge  to  fky  what  it  ihall  be.     But  when  once  that  fum  is 
a&ertainedf  on  what  principle  is  it  that  the  bail  ihould  not 
enter  into  the  fame  kind  of  fecurity  as  in  common  cafes  ?  What 
is  to  be  don^  on  affidavits,  is  to  be  done  on  a  Judge's  order ;  and 
I  know  no  way  of  making  our  pra6iice  confiftent  but  by  holding 
it  fix   It  was  formerly  a  rule  of  the  Court,  that  if  the  Defendant 
himielf  became  boimd,  the  bail  fhould  only  enter  into  a  recog- 
nizance for  the  fingle  fum  (a).     This  was  a  general  rule,  and 
extended  as  well  to  cafes  on  affidavit,  as  to  thofe  on  a  Judge's 
•ider*     Afterwards  the  Court  thought  it  improper  for  the  De» 
ftndant  to  become  bound  at  all,  and  made  a  rule  {b)  accordingly. 
With  that  I  am  well  fatisfied;  if  it  was  right  for  the  Court  to 
make  a  further  regulation  that  the  bail  fhould  not  be  liable  to 
more  than  the  fum  fwom  to,  they,  fhould  have  faid  fo;  but  I 
cumot  fee  that  there  is  any  diftin£iion  between  this  cafe  and 
tbe  ea£e  of  bail  taken  on  affidavit 

BuiXER  J.  As  the  pra6iice  of  this  Court  ftands  fettled,  the 
prefint  oafe  nraft  be  decided  by  it,  for  the  reafons  which  my  Lord 
has  folly  and  aUy  laid  down.  I  cannot  however  but  think  the 
pniAioeof  the  King^s'Bench  more  reafbnable.  The  bail  there 
become  bound  in  double  the  fum,  but  they  are  not  feparately 
liable  to  that  extent;  each  may  difcharge  himfelf  on  paying  the 
fii^^  film  fwom  to.  A  man  fhould  know  the  extent  of  his  li»* 
faility;  if  he  confent  to  become  bound  for  50/.  why  go  beyond 
that  Gam?  if  you  do,  he  never  can  know  the  extent  of  his  own 
liability*  I  do  not  think  our  pra6iice  good ;  but  that  confidera- 
tMm  cannot  atEsQ,  this  cafe:  it  may  be  matter  for  the  deliberation 
of  die  Court,  whether  we  fhould  not  alter  the  pra6lice,  retain- 
ing it  indeed  in  part,  and  making  each  of  the  bail  liable  to  the 
Bam  (worn  to,  but  not  in  the  double  fum  as  is  now  the  cafe.  The 
bml  look  to  fee  what  the  debt  is,  and  it  is  reafonable  that  they 
Aoiild  inSer  firom  thence  the  extent  of  their  obligation.     In  the 

M  Vid.  CttJks't  Ruhs  tutd  Orders f  C,B,  fendant  lYiall  not  be  permitted  to  ent«r 

jfW,9tMt,  into  the  reco^nixance ;  but  the  bail  ihaA 

(I)  JS-T*.  56  G.  3.    It  ii  ordered  that  each  of  them  enter  iato  a  recoguisance  mr 

fnm  wtA  after  tl^  firft  day  of  the  next  double  iho  fum  fwom  ti| 


ia  aft  aftioiif  nquinog  btUftbf  !>•• 


prefent 
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1 798.       prefent  cafe,  however,  they  muft  be  held  liable  to  the  amount  of 
■      their  recognizance  feparately,  not  exceeding  the  fum  recovered* 
^^"^  RookeJ.  Hie  diipute  on  this  motion  arifes  from  the  alteration 

Johnson,  introduced  by  the  Court,  forbidding  Defendants  to  become  bound 
at  alL  I  certainly  have  a£ied  under  a  miftake ;  for  when  I  luive 
fixed  the  fum  for  which  the  Defendant  was  to  be  held  to  bail  at 
10  or  2o  pounds,  I  have  confidered  the  bail  as  giving  iecuritjr  fer 
no  more.  Formerly  it  was  fo,  when  the  Defendant  had  his 
option  to  become  bound  with  the  bail:  for  if  the  Defendant  was 
bound,  the  recognizance  was  only  taken  for  the  fingle  fum.  But 
does  it  follow  from  our  having  forbidden  the  Defendant  to  become 
bound,  that  when  he  has  not  his  option,  the  bail  Ihould  be  bound 
in  double  the  fum?  That  never  was  the  cafe  under  the  old  prac- 
tice, except  when  the  Defendant  did  not  choofe  to  become  bound. 
The  Courts  with  the  conient  of  the  parties,  made 

The  rule  ablblute  on  pajnnent  of  the  amount  of  the 
recognizance  by  each  of  the  bail  with  (a)  c^rfts. 

(a)  Thii  appHcttion  having  been  firft  ing  fioce  that  time  been  delivered »  the 
made  to  the  Chief  Juftice»  who  referred  the  Court  reftrained  Che  cofti  to  be  paid  hj  the 
parties  to  the  Court,  and  declarations  hav.     bail  to  the  period  of  that  application. 


'^^^  Morris  v.  Wall. 

If  any  part  of  ^H£PH£MD  Seijt.  OR  a  foqner  day  obtained  a  rule  calling  on 
linin'^uity'be  the  Plaintiff  to  fliew  caufe  why  the  judgment  figned  on  a 
paid  in  cmiiury  warrant  of  attomey  given  to  fccure  an  annuity  of  75/.  ihould  not 
dates"v^rtimM  he  fet  afide^  on  the  ground  of  the  memorial  having  ftated  that 
of  payment  muft  p^rt  of  600U  the  confideration-money,  was  paid  **  in  notes  on  the 
memorial  under  "  Bank  of  England  and  country  bank  notes,''  without  fpecifying 
the  annuity  ad.   ^jj^e  dates  and  times  of  payment  of  the  latter.     It  now  appeared 

however  by  the  affidavit  of  the  Plaintiff  that  at  the  time  of  eKecu- 
ting  the  deeds  the  Defendant  had  his  option  of  being  paid  in  cafli 
or  notes,  and  accepted  the  latter  as  equally  convenient  to  himielt 
Clayton  Seijt.  for  the  Plaintiff.  If  it  be  only  neceflary  to  ftate  * 
in  the  memorial  that  the  confideration  was  paid  in  money,  the 
Court  may  confider  this  as  a  payment  in  money.  It  is  dear  tliat 
by  the  word  "  money"  the  aft  (a)  did  not  mean  caih  only,  far 
^4.  fuppofes  a  cafe  where  payment  is  made  in  notes.  The 
policy  of  the  a£l  was  to  prevent  goods  at  an  exaggerated  price 
being  made  the  confideration  of  an  annuity.  But  the  queftion 
here  is,  Whether  any  fymbol  of  money  paffing  curr^t  and  ao- 

cepted 
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cqyted  as  money,  be  not  money  within  the  meaning  of  the  a6t  ?       ^  i-gg^ 

In  Wright  v.  Reedy  3  Term  Rep.  554^  bank  notes  were  &  con-      - 

fiderecL     A  bank  note  tendered  and  not  objected  to  is  a  good       Morris 

tender  in  money.    So*a  country  bank  note  payable  on  demand.        Wall. 

if  taken  as  payment,  is  good  paj^ment.    To  go  one  ftep  further, 

if  a  ooontry  bank  note  be  accepted  as  a  tender,  but  refufed  be- 

caufe  not  to  much  in  amount  as  the  party  thinks  himfelf  entitled 

to^  it  may  be  a  good  tender  pro  tanto.     Much  inconvenience 

would  ariie  from  fetting  out  the  dates  and  times  of  payment  of 

notes  in  theie  trania^ons,  iince  the  number  employed  muft 

often  be  fuch  as  to  occafion  great  prolixity.  ' 

Skepierd  contrd.  No  agreement  between  the  parties  to  accept 
any  thing  as  money  can  make  any  dificrence,  iince  the  objeA  of 
the  aA  is  to  prevent  improvident  agreements.  The  obje6lion 
here  does  not  arife  from  the  dates  and  times  of  payment  of  the 
hank  notes  not  being  fet  out,  but  thofe  of  the  country  bank  notes^ 
which  are  not  always  payable  on  demand.  They  are  the  pro- 
miflbry  notes  of  a  banker;  and  in  RumbaU  v.  Murray  and 
•  ttbther,  3  TermRep.  298.  and  Berry  v.  Bentley^  6  Term  Rep.  690. 
it  was  held  diat  promifibry  notes  and  bankers  checks  muft  be 
fit  out  In  this  cafe,  if  5/L  only  was  paid  in  bank  notes,  and 
the  reft  in  country  bank  notes  payable  at  a  month,  600/.  will 
not  in  tsJBt  have  been  paid. 

£tbe  Ch.  J.     If  this  queftion  was  open  I  fliould  feel  no  diffi- 

eillj  in  deciding  it.     I  fhould  be  of  opinion  that  the  memorial 

used  not  be  a  memorial  of  the  tranfa£iion^  but  of  the  deeds^  and  *  ) 

that  the  oonfideration  exprefTed  in  the  latter,  was  to  be  the  con- 

fidentioai  exprefTed  in  the  former.     If  the  confideration,  which 

lOfPf  be  in  notes,  is  not  bondjide  paid,  then  I  fhould  think  the 

beft  and  moft  confiflent  method  of  effe6luating  the  intention  of 

the  aA,  would  be  for  the  party  to  take  his  remedy  by  applica- 

tioil  to  the  Court,  on  affidavit,  to  have  the  deeds  fet  siide*    But 

this  CjDefticm  has  been  decided,  and  fo  decided,  that  lam  bound 

hand  and  fix>t.   There  are  two  cafes  on  the  point,  againft  which 

I  cannot  take  upon  myfelf  to  interpofe  my  private  judgmentt 

fittaog  her^  and  exercifing  a  fummar}'  j  urifdi6lion.   I  wiih  indeed 

that  the  queftion  had  been  put  upon  the  record,  in  the  firft  iiK 

fiance,  that  a  fblemn  decifion  might  have  been  had,  and  a  rule 

obtained^  by  which  all  the  courts  might  be  dire6led  in  the  exercife 

cf  this  fiunmary  jurifdi£iion.  But  when  I  fee  two  determinations^ 

fhttt,  where  the  confideration  is  paid  in  notes,  not  of  the  Bank  of 

England^  they  mufl  be  fet  forth  in  order  that  the  Court  may  fee 

Yoifi*  P  whether 
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1798,       v4iether  they  are  fuch  notes  that  they  can  be  confidered  as  tntby 
I  muft  fubmit,  though  I  do  it  with  relu£iance. 
BuLLER  J.     I  am  c^the  fame  opinion. 


Morris 

Vaj.1.    '       RooKE  J.     I  am  of  the  fame  opinion* 


Role  abibIiiCe.(a) 

(«)  Vid.  etiam  F^eU  ▼.  CaUnes  ini  oUitn,  8  T,£.siZ.  ' 


f^,  xith.  Calliand  V.  Vaughan. 

iTie  Coart  will  A  F^oLict  having  been  effe£led  on  the  life  of  the  late  Earl  of 
not  by  putting  ^^  Glencatm,  wiUi  a  warranty  of  good  health,  feveral  aflions 
indfrea  meant^  were  brought  thereon  in  the  King's  Bench,  one  of  which  was 
compel  a  party  tried  in  Eqjler  Term  laft,  when  a  verdift  was  found  for  the 
eommiffion  for  l^efendant  A  fecond  a£lion  was  afterwards  brought  in  this 
the  examination  fcourt  againft  another  underwriter,  and  the  evidence  of  the  prin- 
SntUnd.  cipal  witnefs  for  the  Defendant  being  impeached  by  new  evi- 

Where  contra-  dence  on  the  part  of  the  Plaintifl^  he  obtained  a  verdiA.  In  both 
li!ivcbeen*found  courts  new  trials  were  moved  for  and  refufed^  The  Plaintiff 
on  a  poUcy  of  difcontinued  the  remaining  aftions  in  the  King^s  Bench,  and 
third^^OT*  *  brought  them  in  this  court,  of  which  this  was  one. 
brought  againft  Adair  ScTjU  on  a  former  day  applied  to  the  Court,  on  the 
writcr,thcCourt  P^^  ^^  tlic  Defendant,  to  exercife  its  authority  by  granting 
¥riU  not  put  off  imparlances  from  time  to  time,  or  by  fuch  other  means  as  it 
enahic^hira  to  ^lould  think  propcr,  to  compel  the  Plaintiff  to  conient,  that  a 
obtain  a  com-  conimiffion  ftiould  iffuc  out  of  this  court  for  the  examination  of 
CouTo/Eouity  witncffes  in  Scotland.  He  produced  affidavits  ftating  the  im- 
for  be  cx.imina-  portancc  of  their  evidence  with  refpeft  to  the  date  of  the  Earl 
in^Scotiantiw^  ^^  Glencaim*^  healtli,  and  contended  that  he  was  entitled  to 
the  fame  faai  this  indulgence  as  the  evidence  to  be  obtained  was  merely  to 
given  irerfdence  ^"PPty  ^^  placc  of  that  which  had  been  impeached  upon  the 
on  the  laft  trials:  fecond  trial.     He  faid  that  the  reafon  why  he  did  not  move  to 

obtained  timcto  P^^  °^  ^^  ^^^  ^^  ^^  xjSviBi  Way  was,  that  he  could  not  ftale 
plead  on  the  any  probability  of  the  witnefles  being  able  to  attend  at  any 
"^  "^'       fature  time. 

^  The  Court  however  not  being  iatisfied  that  it  was  prcper  for 

them  to  compel  a  party,  by  indireft  means,  to  do  what  thqr  had 
no  authority  to  ccxmpel  him  to  do  direfUy,  and  adverting  to  asc 
important  queftion  which  might  ariie.  Whether  any  one  giving 
his  teftimony  under  fuch  a  commiffion  could  be  convi6led  of 
peijury  ?  intimated  that  it  would  be  better  for  the  Defendant 
(if  all  the  underwriters  were  willing  to  be  bound  hj  m^Urd 
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to  apply  to  the  Court  to  put  off  the  trial  for  the  ahfence  o?       I'TpS. 
material  witnefles,  till  the  Defendant  could  obtain  a  commiffion  .  ■  ■ 

from  a  Court  of  Equity ;  at  the  fame  time  faying,  that  if  the     Caluam d 
Plaintiff  fhould  oppofe  the  rule  on  the  groundfuggefted  hjAdair^     VAcotf  ak« 
it  mail  be  difcharged.     Accordingly  a  rule  nifi  was  taken  in  thi9 
Way. 

Cockell  and  Heywood  Seijts.  now  fhewed  for  caufe  an  affidavit, 
ftating,  Firfl,  that  the  Defendanthad  already  obtained  an  order  for 
fix  days  time  to  plead  on  an  undertaking  to  plead  ilTuably,  and  take 
ihort  notice  of  trial;  the  Defendant  therefore  was  bound  by  the 
terms  of  his  own  rule,  and  could  not  in  violation  of  it  apply  to  put 
off  the  trial :  Secondly,  That  previous  to  the  action's  being  difcon- 
tioued  in  the  King's  Bench  the  underwriters  had  hurried  the 
l^aintiff  on  by  threatening  a  nonpros.  They  contended  that  ther^ 
was  no  &£l  to  be  brought  forward  by  the  additional  witnefles 
vhich  the  Defendant  was  not  as  much  aware  of  at  the  lafl  trial 
as  at  the  prefent  time ;  and  faid  that  the  Court  of  King's  Bench 
IumI  conflantly  refufed  commiffions  to  examine  witnefles  where 
peat  contradi£lion  of  evidence  had  been  expeded,  as  in  ipai^ 
R^ieAing  the  fearworthinefs  of  a  ihip. 

Adair  and  Skepherd  iSerjts.  in  fupport  of  the  rule  &id,  that  the 
nnderwriters  had  hurried  on  the  Plaintiff  in  the  King's  Bench 
Cv  no  other  pnrpofe  than  to  compel  him  to  make  his  ele£iion  c^ 
dftontinuing,  or  proceeding  to  trial :  and  that  the  Plaintiff's 
cafe  would  be  ultimately  expedited  by  this  temporary  delay,  as  all 
the  underwriters  would  be  bound  by  a  third  verdi^  if  the  addi^ 
tional  evidence  were  procured. 

EtA  Ch.  J.     The  propofal  made  on  the  part  of  the  under^ 
writers  to  be  bound  by  a  third  verdiA  was  worth  the  Plaintiff's 
confideration.     He  probably  has  good  reaibns  fi>r  refufing  to 
Kcedetoit  The  propofal  is  at  ieaflftrongproofthat  this  motion 
Wttnot  made  merdy  for  delay,  and  that  the  Defendant  had fome 
hopes  of  obtaining  evidence  which  might  turn  the  verdi£i  in  his 
&nmr.  The  Plaintiff  however  thinks  fit  to  ftand  upon  his  rights: 
he  refofes  to  confent,  and  we  are  ca^ed  upon  for  a  decifion^ 
lie  qiieftion  then  is,  whether  the  Court  fhould,  under  the  cir- 
cmnftancesof  this  cafe,  give  the  Ddendant  till  next  term  to  enable  , 
him  to  apply  to  a  Court  of  Equity.     The  reafons  ought  to  be 
Very  many,  and  very  flrong,  to  induce  us  to  grant  this  favour,  Oi^ 
the  motion  for  a  new  trial  here,  it  was  propofed  to  the  under-^ 
writers  to  confent  tp  be  bound  by  a  third  verdift,  as  the  two 
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X  798.       former  were  contradi6lory,  but  this  was  not  acceded  to.     I  lay  bo 
'  other  ftrefs  <mi  that  circumftance,  than  as  it  proves  that  the  under- 

Caluamo  ^n^ters  chc^e  to  proceed  in  the  moft  adrerfe  way.  From  that 
Vavohan.  moment,  therefore^  they  fhould  have  iet  about  procuring  the  ne- 
ceflary  evidence  for  their  defence.  They  underftood  their  caufe 
at  that  time  as  well  as  tlicy  do  now;  and  yet  they  did  not  apply 
to  a  Court  of  Equity  for  a  CQmmifiion,  as  a  large  body  of  under- 
writers ufually  does.  They  firft  hurry  on  the  Plaintiff  in  the 
King's  Bench,  and  then  obtuin  time  to  plead  on  the  ufual  terms. 
After  all  that  has  pafled  it  is  impoffiUe  for  the  Court  deciding  ad* 
vcrfely  to  put  off  the  trial  of  this  cauie  in  order  to  give  the  De» 
fendant  the  opportunity  of  applying  to  a  Court  of  EquiQTj  which 
helias  joft  by  his  own  negle£l. 

BuLL£R  J.  Whether  theCe  underwriters  ought  to  be  latiafied 
with  the  laft  verdi A,  or  whether  they  aSt  wifely  in  perfifting,  are 
quefticms  which  the  Court  has  nothing  to  do  witb>  The 
Defendant  docs  not  now  come  in  the  ordinary  courle  of  juftice, 
but  is  afldng  what  he  is  not  entitled  to  of  right,  and  what^  if 
granted,  will  be  to  the  prqudice  of  the  Plaintiff.  loblerve  that  tka 
Defendant  does  not  pretaiid  to  produce  evidence  of  any  new  SstSt^ 
of  which  the  underwriters  were  not  apprized  at  the  time  of  the 
firft  trial ;  it  feems  that  he  has  only  got  four  or  five  witnefles  more 
to  prove  the  fame  thing.  But  that  ought  not  to  have  any  wdgbt» 
I  have  always  told  a  jury  that  if  a  fa6l  is  iuUy  proved  by  two 
witnefles,  it  is  as  good  as  if  proved  by  a  hundred.  I  do  not  know 
that  the  Court  of  Chancery  would  grant  a  commiffion  of  this  kind 
df  courie :  I  think  not.  Taking  into  coniideration  the  drcum-* 
ftance  of  the  Defendant  having  bound  himfelf  by  the  terms  of 
the  order  not  to  delay  the  Plaintiff,  I  am  of  opini<m  that  this  rule 
ihould  be  difdiarged  with  oofts. 

.  RooKE  J.  The  Plaintiff  having  refufed  to  confent  to  put  ott 
the  trial,  the  cafe  muft  ftand  on  its  own  merits,  and  as  the  De-^ 
jfendant  has  entered  into  terms,  he  ought  not  now  to  be  allowed 
to  delay  the  Plaintiff  But  I  think  it  would  be  going  too  &r  to 
difchacrge  the  rule  with  cofls. 

Eyre  Ch.  J.  faid,  that  as  the  Defendant  had  not  difclofed  by 
his  affidavit  that  he  was  under  terms,  he  concurred  in  the  opinion, 
that  the  rule  fhould  be  difcfaarged  with  cofls. 

Rule  difcharged  with  cofts* 
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Leominster  Canal  Company  v.  Cowell  and         -w.x«h. 

Another. 

pkpLEviN  of  a  boat  taken  belonging  to  tbe  Company.    Avow-  a  rent  charged 
^  ries,  ift.  That  by  the  31  Geo.  3.  c.69.  the  Company  was  au-  ^^aJ^'u^^^ 
thonzed  to  enter  into  the  lands  of  any  perfbn^  and  fet  out  fudi  compeoiation  for 
parts  as  they  fhould  think  neceffary  for  the  canal ;  making  a  re-  hn'S'u^oi^ltbiii 
compence  for  all  damage  done  by  a  fmn  in  grofs  or  by  an  annual  tke  n  Gm.  2. 
rent  to  be  charged  upon  the  rates;  that  a  power  was  given  to  dit  to'entu  "aa^  "* 
train  the  boats  of  the  Company  upon  the  canal  in  cnfejicch  rent  "vowmt  to 
Ihotdd  be  in  arrear  twenty-one  days ;  that  the  Company  entered  js^ny^rent!'  "* 
into  and  damaged  the  avowant's  lands ;  that  the  recompence  was  charge, 
adjnfied  by  £in  annual  rent,  and  becaufe  that  was  above  twenty- 
one  days  in  arrear  he  diftrained,  4*^.    2d,  That  aifter  die  pafllng  of 
31  Gto.  3.  c,6g,  a  ium  was  due  from  the  Company  to  the  avowant 
&r  rent  on  account  of  land  fet  out  and  damaged,  and  afterwards 
a^ufted  according  to  the  provifions  of  the  faid  a6l,     Thcie  fa&s 
hfring  been  traverfe<l  and  found  for  the  avowant  and  judgment 
entered  accordingly,  Williams  Seijt*  on  a  former  day  obtained  a 
nile  to  ibew  caufe  why  the  prothonotary  fhould  not  be  dire6led 
to  review  his  taxation,  he  having  allowed  double  cofts. 

Clayton  Seijt.  now  fhewed  caule.  The  Canal  A61  gives  a  diftreis 
fin*  rent,  and  fays,  if  it  is  not  redeemed  it  may  beappraifed  and  fold 
^  in  fttch  manner  as  the  law  direAs  in  ca&s  of  diftrefs  for  rent.^ 
ff  this  daufe  be  coupled  with  1 1  Geo.2.  c.  ip.yTaa.  it  will  entitle 
the  avowant  to  double  coft s.  This  is  a  cale  between  landlord  and 
tenant ;  the  rent  eo  nomine  is  to  be  paid  to  the  owner  of  the  land 
wliile  the  damage  continues,  and  unlefs  it  is  purcbafed  there  is  a 
ie?erfion  of  the  land  itfelf  to  him  as  fbon  as  it  iliall  ceafe. 
Hie  benefit  of  i  x  Geo.  2.  is  not  confined  to  cafes  where  the 
vwrnrj  pointed  out  by  that  a£l  is  ufed;  a  party  is  iiill  at  liberty 
to  «?ow  at  length,  though  if  he  ddes,  he  mult  prove  his  title  m 
omiibiis^  At  any  rate  however  the  fecond  avowry  is  general. 
Tbe  cafe  <^  Loyd  Efq.  v.  Winton^  2  Wilf  284  where  double  cofts 
were  not  allowed,  was  a  cafe  of  feizure  for  a  heriot  cuRom  and  not 
ftdiftrefs  for  rent,  and  is  therefore  very  diftinguifhable  firom  the 

WilUamsSetjLeonird.  The  firft  avowry  is  admitted  to  be  under 
tbig  canal  a£i,  but  it  is  contended  that  the  fecond  is  generaL  That 
bowerer  would  be  bod  on  demurrer  unl^  fiqpported  by  this  a£i, 

P  3  6x  ^ 
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1 798^        for  in  a  cafe  between  landlord  and  tenant  the  diftrefs muft  be  takeil 
upon  the  premifes ;  whereas  here  the  boat  was  not  taken  on  the 


CJoal*Com«uiy   avowant's  premifes,  but  on  the  canal.     The  1 1  Geo.  2.  was  made 
V.  to  remedy  the  difficulty  landlords  had  in  letting  out  their  title 

ow£^L.  ^^  ^^  record,  and  only  gives .  double  cofts  in  cafes  of  avow- 
ries under  that  a£^.  This  is  ftronglyihewn  by  the  cafe  in  21^1^9 
where  the  Court  rcfiifed  to  extend  that  a£l  to  an  avowry  for  a 
heriot  cuftom.  The  words  ^*  appraifed  and  fold  in  fuch  manner 
*^  as  the  law  dire£ls  in  cafes  of  diftreis  for  rent,"  does  not  apply 
to  1 1  Geo.2.  but  to  2  fK  &  M.fejf.  i.  c^.  which  firft  enabled  the 
party  to  fell  what  was  a  mere  pledge  at  common  law. 

Eyre  Ch«  J«  (flopping  Williams.)  We  ne^  only  look  at  the 
Leomin/ter  Canal  A&,  to  be  fatisfied  that  this  is  not  adiftrefi  for 
rent  within  the  meaning  of  1 1  Geo.  2.;  the  diftrefs  intended  to  be 
protc6led  by  that  a6l,  is  a  diftrefs  for  a  certain  rent  direAly  re-^ 
ferved  by  a  landlord  on  his  grant  or  oemife  of  land  theretofore 
jaade.  In  that  cafe  the  landlord  may  avow  generally,  and  isentitled 
to  double  cofts.  But  this  is  a  diftrefs  for  rent  by  the  Canal  A€t 
charged  on  the  rate ;  it  is  a  mere  rent-charge,  with  a  power  of 
4iftref8  given ;  and  not  at  all  like  the  cafe  of  rent  referved  by 
tenure.     A  rent-charge  is  not  within  the  1 1  Geo*  2. 

Per  Curiam^  ♦     Rule  abfolnte.  (a) 

{a)  VMe  nlfo  Leomwjier  Canal  Company  made  in  this  cafe  fimilar  to  that  in  the ' 

^  Norris  and  another,  7  Term  Rrp.  500.,  King's  Bench,  on  the  ground  of  the  infuf. 

wlrerc  the  fame  poin^  was  contended  and  ficiency  of  the  avowries;  but  was  abaa* 

the  f;itne  Judgment  given  by  the  Court  of  dotied  after  the  dedfion  of  that  Courts 
King's  Bench.    A  motion  had  alTo  betn 


^'^-  '^fc-  H0LST£N  V.  CUJLLIFORD. 

It  is  not  fufficient  fllATTON  Scijt  fhewed  caufe  agaiuft  a  rule  nifi  for  fetting  afide 
to  ftick  up  a  no-  ^^  t}jg  intcrlocutorv  judfimoent  in  this  cafe,  and  produced  an  aflS- 

tice  of  declara-       V     .       ^   1         11  i      ?»i    .      •n^  t\      •  1       1      ^      •■ 

tion  in  the  office  davit  of  the  clerk  to  the  Plamtifrs  attorney,  ftatmg,  that  he  had 
jf  the  defendant's  ftuck  UD  the  uoticc  of  declaration  in  the  office,  "  not  knowins 

laft  place  of  abode  ,,,^i  vrjit 

is  known ;  for  it   "  Where  the  defendant  was  to  be  iouncl. 

Un^^^ut.  -^^  ^^^^  (^^^  conferring  with  the  officer)  faid,  that  if  the 

Defendai^t  was  not  to  be  found  after  due  fearch  the  notice  of  der 
cl^ration  ought  to  be  ferved  at  his  laft  place  of  abode,  or  |Ut  leafl 
it  fhould  be  fWom  on  the  part  of  the  Plaintiff  that  the  Defendant^a 
}i!i  place  of  abode  was  not  known. 
iSi^pi^i  Sf^t,  fcur  the  Defendant. 

Rule  abfolute, 
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BuRNSALL  r.  Davt  and  others.  jf,^  ,jui^ 

»3  ^^A  362. 

npHis  was  a  cafe  from  die  Court  of  Chancery,  the  fubftance  of  *  ^-^  ^  ^'^' 
^  which  was  as  follows ;  —        .  ^  ^^^yy  ^^  ,^., 

Damd  Burn/all  deceafed,  beuig  feiTed  in  fee  of  and  lawfully  freehold  aad 
atided  unto  certain  freehold  and  leafehold  ^ates,  by  his  will  ^^^  and^ihe^ 
dated  the  26tli  November  1791,  duly  executed  and  atteited  io  as*  itfue  of  her  body 
to  pais  hie  real  eftates,  gave  and  devifed  as  follows,  that  is  to  fay,  commw*"but  In 
'^  I  do  hereby  give,  devife  and  bequeath  all  and  every  my  free-  default  of  fuch 
**  hold  and  leaT^iold  eftates  and  all  other  my  eftates  whatfoever  j-„"h,'  ^tul^ 
**  both  real  and  perfonal  (fubje6l  and  chargeable  as  therein  ^""i**  »*!  J»« 
"  mendoned)  after  payment  and  difcharge  of  all  my  debts  lega-  one^andTwkhout 
^  cies  and  my  funeral  and  teftamentary  charges  and  expences  leaving  iffUe** 
**  and  the  expences  in  and  about  executing  this  my  will  unto  held  that  all  the 
"aty  niece  Mary  Owftwick  otherwife  EUard  and  tlie  iffue  of  her  limitations  fub. 
*^hQ<fy  kn^ly  to  be  begotten  as  tenants  in  common  (if  more  than,  to^^^^bebg^on- 
"  one),  but  in  default  of  fuch  ifjue  or  being  fuch  iftheyJliaU  all  tingent.the  le- 
**  rfiV  under  the  age  of  tmenfy-one  years  and  wit/wut  leaving  law^  freehold  were 
^M  iff^  nf^'^  9f  ^^''  f>odieSj  then  I  devife  the  fame  unto  my^  *>*•''«<*  ^y  fin« 
"  cmflin  Peter  Davy  aiuL  the  iffae  of  his  body  lavfuUy  to  be  begot-  Jut  th7t°t^he^' 
*^  ten  as  tenants  in  common  (if  more  than  one)  but  in  defatdt  of  leafchoid  vefted 
^fick  iffue  or  being  fuch  iftheyJhaU  all  die  under  the  age  ^dM-maHnult 
^  taetify<me  years  and  without  law/id  iffue  of  any  of  their  bodies  <*^J^  of^. 
^  or  in  cafe  neither  he  nor  any  fiich  his  lawful  iffue  (if  any) 
^  Hull  take  upon  himfelf  or  diemfelves  the  fumame  of  BumfaU 
^  in  virtiie  of  an  a6l  of  parliament  or  other  legal  method  to  be 
^  made  or  taken  for  that  purpofe  within  the  ipace  of  two  years 
'^  afier  coming  into  the  pofTcifion  of  the  fame  eftates  and  pro* 
perty  by  virtue  of  this  my  will,  that  Ihen  and  in  either  of  fuch 
^'  cafes  happening  die  fame  eftates  and  propeity  fliall  a6lually 
^^  fPf  and  I  for  diat  purpofe  hereby  give  devife  and  bequeath  the 
^  ijuoe  to  Stephen  Ganton  his  heirs  executors  or  adminiftratora 
^  Sar  ever,  but  recommend  and  hope  that  he  they  or  feme  or 
^  one  of  them  will  take  upon  himfelf  herfelf  or  themfelves  my 
^  laid  fiimamc  of  Burnfall.^* 

Power  was  given  by  the  will  to  Mary  Owfbmck  otherwife  El^ 

'^ttf  at  any  time  or  times  during  her  life,  and  to  Peter  Davy  at 

*<i7  time  or  dmes  during  his  life,  when  and  as  they  fhould  re- 

%>e^ve|y  come  into  and  be  in  the  a6lual  pofleflion  of  the  faid 

eftates  aod  property  to  grant  the  freeholdd  upon  building  leaieir 

for  feventy  years,  and  to  grant  either  the  frediolds  or  leafeholds 

Upon  other  leafes  fer  twenty-one  years. 

P  4  D(mi 
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SURNSALL 


1798.  David  Burnfall  afterwards  died  without  altering  his  faid 

will,  leaving  the  laid  Mary  Ou^tmck  otherwife  EUard  (who 

was  then  the  wife  of  the  Plaintiff)  his  niece  and  heire&  at 

Tayt.        law,  and  the  faid  Pete)-  Davy  and  Stephen  Ganton  him  fiir- 

vivmg. 

Maty  Ouajtmck  the  niece  is  fince  dead,  without  ever  having 
had  any  iffue,  but  ihe  and  her  hjulband  before  her  death,  and 
within  two  years  after  the  death  of  the  teftator,  took  upon  them« 
ielves  the  fumaine  oi  Burnfall^  in  puriiiance  of  the  iaid  teftator'a 
will,  and  by  the  authority  of  His  Majeft/s  letters  patent,  granted 
to  them  for  that  purpoie;  and  loon  after  the  teftator's  death  en-» 
tered  upon  the  freehold  eftate  and  fuffered  recoveries,  and  levied 
fines  thereof  to  the  ufe  of  fuch  perfbns  and  for  fuch  efta&a  as  the 
faid  Jofeph  EUard  and  Mary  his  wife  fhould  appoint.  And  fin* 
de&ult  of  appointment  to  the  uie  iA  Jofeph  EUard ^  for  the  joiirt 
lives  of  himfclf  and  his  wife,  and  after  the  deceafe  of  either  to 
furvive  for  hb  or  her  life,  with  remainder  to  the  heirs  and  affigna 
of  Jofeph  EUard  in  tee. 

The  queftiona  for"  the  (pinion  of  the  Court  were,  ifi^  What 
eftate  and  intereft  the  faid  Maty  Os^hoick  otherwife  EUard  took 
under  the  teflator's  will,  and  the  recoveries  and  finea  in  the  tet^^ 
tator'a  freehold  eftates  ?  adly.  What  eftates  the  faid  Ma$^ 
Otv/tanck  otherwife  EUard  took  under  the  teflator's  will,  in 
the  faid  teftator's  leafehold  eftates  ?  3dly,  What  eftate  the  De* 
fondant  Peter  Davy  took  under  the  faid  will  in  the  teflator's 
freehold  eftates  ?  4thly,  What  eftate  the  Def^idant  Peter  Davy 
took  under  the  faid  will  in  the  tefiator's  leafehold  eftates  ? 
This  cafe  was  argued  in  Eqfter  Term  laft  hy  Palmer  Seijt.  finr 
^         the  Plaintiff,  and  JViUiams  Seijt.  for  the  Defendant. 

Palmer  Seijt.  Maty  Ovo/lwici  took  an  eftate  tail  in  the  free* 
hold,  and  an  abfblute  eftate  in  the  leafehold  property.  It  is  mani«« 
feft  that  both  kinds  of  property  were  intended  by  the  devifbr  to  go 
together  to  the  fame  defcription  of  perfona;  it  is  therefore  only 
neceftaiy  to  dlablifh,  that  an  eftate  tail  in  the  freehold  pafled,  and 
an  abfolute  eftate  in  the  leafehold  will  follow  of  courfe.  The 
intereft  of  P.  Daty  in  the  freehold  being  contingent,  is  at  all 
events  barred  by  the  recovery,  whether  M.  Omfiwick  took  an 
eftate  for  life  or  in  tiaiL  If  fhe  took  an  eftate  tail  the  contingency 
is  manifeft.  But  fuppofe  it  to  be  an  eftate  to  Jkf.  Onoftmck  for 
life,  remainder  to  her  children  for  life,  ftill  the  intereft  of  P.  Davy 

would  not  be  abfblute  on  the  determination  of  thofe  eftates;  for  if 

one 
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one  of  die  children  bad  arrived  at  the  age  of  twenty-one  or  had        1 798. 
left  ifliie^  P,  Doxy  could  not  have  taken  any  thing.     If  we  were      — - 
meiriy  oontoxliiig  for  the  freehold,  we  need  only  dte  the  deciiion       "*^»^^*» 
between  thefe  parties,  6  Term  Rep.  34. ;  it  is  for  the  purp<^        l>Ait^ 
of  the  lealehold  only,  that  it  becomes  peceflary  to  difcufs  what 
eftate  JIf.  0)D^8m:i(  took.    The  prefatory  words  "  all  my  free- 
h(dd  and  leasehold  eftates"  are  not  fufiBcient  to  ^ve  an  eftate  in 
fee  to  the  children ;  for  though  great  ftre^  has  been  laid  upon 
tadk  words,  where  a  queftion  has  arifen  between  the  devifce  and 
Ae  heir  at  law  in  cafes  where  all  has  been  devifed  by  fuch  pre- 
itairy  words,  and  fomething  remiedned  undiipofed  of  by  the 
puticulflr  dauies  of  the  will,  yet  in  this  cafe  every  thing  has^  been 
denied  away,  and  the  only  queftion  is,  Whether  A.  or  A  fhall 
luve  a  particular  part  of  it.     The  only  cafes  where  the  word 
"ifluc**  can  be  conftrued  to  be  a  word  of  purchafe,  are,   ifl, 
where  an  exprefs  eftate  for  life  is  given  to  the  anceftor,  remainder 
tola  iflhe  and  the  heirs  of  fuch  ifliie;  in  which  cafe  the  term 
''iflue^  denotes  fome  individual,  becaufethe  fubfequent  words  of 
lumtatkm  are  inconfiftent  with  the  anceftor's  taking  the  whole 
eftatei    adly.  Where  a  perfbnal  eftate  is  given  to  the  anceflor  for 
IHb  and  to  his  ifliie  without  any  difpofition  over';  but  there  is  no 
iflftaiiee  <^lttch  a  conftru6iion  being  put  upon  the  word  ^  ifTue*^ 
besfe8<if  fre^old  eftates  without  fubfequent  words  of  limitation. 
The  Courts  hitre  conftrued  fuch  words  as  appear  to  give  an 
eftitafor  Ufe  only,  as  giving  an  eftate  of  inheritance,  where  the 
property  woidd  cdlerwife  go  to  a  different  family  Irom  that  which 
^^»  intended  to  take,  Roe  v.  Grew  and  others^  2  Wtl/l  322.   Bo- 
An/m  tnBobin/mf  i  Burr,  38.  and  in  Doe  v.  Applin^  4  Term 
-Xep.  82,  where  the  devife  was  to  WiD.ofa,  freehold  eftate  for 
iikf  and  after  his  deceafe  U>  and  amangji  his  iffue^  and  in  de&ult 
^iffiie  then  over,  the  Court  went  ib  fiir  as  to  rge£i  the  words 
^'and  anK»igft"  in  order  to  efie6iuate  the  general  intention,  and 
^idd  that  W.  D.  took  an  eflate  tail.     On  the  fame  ground  the 
^Wt  in  this  caie  may,  if  neceffiuy,  rge6l  the  words  '<  tenants 
^^  eoBunon.^   In  Doe  v.  Applin^  Lord  Kenyon  thought  that  the  * 
Seaend  intention  would  fiul  for  want  of  limitation  to  the  ifTue. 
ftwe  if  the  word  "  iffue"  be  underflood  fully,  that  is  including 
^defbendants,  it  muft  be  oonfidered  as  a  word  of  limitation  > 
^  it  be  oonfidered  as  defignating  one  or  more  perfbns  only  it  \ 

i&uft  be  confined  to  iflue  bom  in  the  life  of  the  devifbr,  Cook  v. 
Cofky  2  Vem.  546.  But  the  fame  word  cannot  be  conftrued  to 
Mil  two  things  in  the  fiune  breath;  if  the  iffue  of  M  O.  would 

lake, 
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1 798*       fake  by  purchafe,  the  words  ^^  lai^rM  ifiiie  of  their  bodies"  mu& 

■  be  con&ied  to  iffiie  to  be  bom  witliin  a  limited  time,  to  the 

^^^v*^**^     exclufion  of  their  general  defcendanU.     But  to  fay  that  it  is  aa 

Davt.       eftate  for  life  to  JIf.  O.   and  then  over,  would  be  dire^y 

contrary  to  all  the  cafes  where  the  general  intention  of  tbo 

teftator  has  been  adopted,  notwithflanding  particular  word& 

which  feem  to  contradict  it. 

Williams  Seijt  contra.  I  fhall  contend  that  M.  Omftwick  took 
an  eftate  for  life  with  contingent  remainders  to  her  children  la. 
tail,  and  that  the  remainder  over  to  Peter  Decoy  was  a  veiled  x^^ 
mainder.  This  is  with  a  view  to  the  freehold,  and  if  I  can- 
eftabliih  a  right  to  tliat  the  leafehold  will  follow  of  courfe.  Tlie 
general  intention  of  the  teftator  may  be  e£Pe£ted,- without  giving 
an  eftate  tail  to  M .  O.,  for  if  ihe  take  an  eft;ate  for  life  with  croft 
remainders  to  her  iftue  in  tail,  the  remainder  to  Peter  Doty  wiU 
not  take  eiFe6l  till  all  her  ifiue  is  extiniSl.  The  words  of  the  will 
'  arc  ^^  as  tenants  in  common  if  more  than  one."  Now,  cro&  re- 
mainders may  be  intended  here,  for,  if  on  the  fiice  of  the  will  thqf 
appear  neceftary  to  the  intention  of  the  teftator,  the  Court  will 
imply  them.  .  In  Doe  v.  Wainetxrighty  5  Term  Rep.  427*,  Lcnrd 
Kenyan  faid,  ^*  No  technical  predfe  form  of  words  is  neoeflary 
to  create  crofs  remainders."  Here  the  intention  is  manifeft  froiiE 
tjie  words  ^^  if  they  fliall  all  die  under  the  age  erf*  11  yeors^  and 
without  leaving  lawful  iflue  of  their  bodies."  The  ground  of  tlie 
decifion  in  Doe  v.  AppUn  was,  that  no  crofi  remainders  could  be 
implied:  and  there  Mr.  J.^u/Z^faid,  that  in  reje&ing  the  words 
'^  and  amongft,"  the  Court  would  be  going  &rther  than  they 
had  gone  in  any  former  cafe.  In  the  next  pilace,  the  ifiue  of  Jkf.  OU 
would  have  taken  an  eftate  tail,  in  which  cafe  Peter  Davy  took 
a  vcfted  remainder.  In  Luddington  v.  Kime^  i  Ld.  Raym.  203* 
I  Salk*  224.  3  Z#^.43i.  it  was  held,  that  where  themefiie  eftatea 
are  particular  eftates,  the  remainder  limited  over  may  veft.  {n 
this  cafe  the  teftator  gives  an  eftate  <<  to  the  iflue  of  the  body 
of  Af.  O.  as  tenants  in  common,  if  more  than  one ;"  now  it  i^ 
clear  that  if  the  will  had  ftopped  there,  the  children  could  have 
taken  only  an  eftate  for  life,  an4  the  remainder  to  Peter  Dmy 
would  be  vefted :  and  the  fubfequent  words  only  fubje£i  ih^t 
remainder  to  be  devefted  by  iflue.  But  admitting  the  iub* 
fequent,  words  to  be  words  of  inheritance,  it  is  impoffible 
that  they  ihould  give  a  fee :  for  even  fuppofing  that  the  derr 
vife  had  been  to  the  iflue  of  M,  O.  and  their  heirs,  tln^. 
fubieq|uei],t  words  <^  wittiout  lawful  iflue  of  their  bgdjes"  fB0id4 

reHrain 
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teftiain  the  general  expreffion  of  heirs,  to  heirs  in  tail.   igH.6.        1 798* 

74.&.  dU  DougU  z66.  in  notisy  and  if  that  be  the  cafe,  where  a  ' 

/ee  iBexpreisly  giren,  a  fortiori  it  will  be  io  where  the  eftate     B"»^»ali. 

jpren  is  not  fo  large.  The  cafe  of  Doe  v.  Laming,  2  Burr,  i  loo.^        Daw. 

is  much  ftronger  than  this,  for  <^  heirs"  is  a  more  technical  ex- 

preffion  than  *^  iflue,"  and  yet  the  Court  there  in  order  to  efieAuate 

-the  general  intention  of  the  teftator  rcftrained  the  eftate  of  the 

£rft  taker  to  an  eftate  for  life.     So  in  Doe  v.  Beq/orij  ciU  Doe 

^.  Holmesj  3  fVtlf.  245.     Ryder  Ch.  J.  faid,  that  «  after  the 

«ie«th  of  the  tenant  for  life,  the  ifliie  (which  in  a  will  is  a  word 

tiiat  operates  as  efie£lually  to  make  au  eftate  tail  as  the  words  heirs 

^Df  the  body  do  in  a  deed)  are  to  take  as  purchafcrs,  for  the  de- 

^viie  is  to  the  iftue  of  the  body  of  the  niece,  and  to  the  heirs  of  fucb 

m^fTue.^     The  words  ufed  by  the  devifor  in  this  cafe  "  without 

J. earing  lawful  iftue"  are  iiifticient  to  give  an  eftate  tail;  nor 

the  addition  of  the  words  ^*  if  they  ihall  all  die  under  the 

,of  twenty-one  years"  make  any  difference,  for  the  remain* 

could  not  take  effe6i  till  failure  of  iftue.    Soulle  v.  Gerrard^ 

dro.  EUx.  525.     Moor  422.     Brcnmfword  v.  Edwardsj  2  Vez. 

'248.    If  the  children  were  to  take  an  eftate  in  fee,  why  fhouU 

'^he  teftator  have  limited  over  to  Peter  Davy,  and  have  required 

lum  to  obtain  an  a£t  of  parliament  in  order  to  take  the  name  of 

^JBwnfiiUf  fince  if  they  were  once  poflcffed  of  a  fee  they  might 

ciJ^Kife  of  it  to  a  ftranger  to  that  name?    Such  a  conftru£Uon 

^voald  defeat  his  apparent  intention  of  giving  the  eftate  over  to 

^  collateral  relation  who  ftiould  take  his  name,  on  failure  of 

of  the  children  of  M,  O.     At  all  events,  whether  the  chU- 

of  ilf.  O.  woukl  have  taken  an  eftate  in  fee  or  in  tail,  Peier 

is  equally  entitled  to  the  leafehold.     In  Doe  v.  I^^^ 

Term  Rep*  596.  it  was  laid  down  as  a  general  principle,  that 

where  there  is  an  exprefs  h'mitation  of  a  chattel,  by  word^ 

if  applied  to  a  freehold  would  create  an  exprefs-  efUOe 

the  whole  intereft  vefts  abfolutely  in  the  firft  taker,  and  a 

ion  over  of  ftich  a  chattel  is  too  remote  to  take  effisft, 

^Biil  wliere  there  is  no  fuch  exprefs  legal  limitation  the  Court 

'^mH  eonfider  the  intention  of  the  teftator."     The  recovery  in 

cafe  certdnly  could  not  affeA  the  leafeholds,  for  they  did 

pcfi  to  make  a  tenant  to  Hsii^  prcedpe. 

Pdmer  in  reply.    No  doubt  a  remainder  limited  to  a  perfen  iA 

Ibcin^aftcr  preoedinglimitations  to  perfensnot  in  being,  may  open 

^ial  let  in  thofe  perfbns  when  they  come  in  ejps;  but  the  idea  of 

?eftiDg  aod  afterwards  devefting  ivould  deftroy  the  diftin^Uon  b^ 

tween 
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7  798.       tweenvefted and  contingent  remainders.  Aslong  as  it  isunoertain 
■  whethertheparty  willevertakeany  ihing,  the  remainder  isoonttn* 

Bo*  N  SALL  gent,  but  a  veiled  remainder  takes  efFe£l  immediately,  in  intereft, 
Davt.  and  will  take  efFeft  in  pofleffion  by  lapfc  of  time;  it  may  open,  but 
continues  veiled  becaufe  certain.  The  remainder  toPetcrlkny 
was  therefore  contingent,  iince  if  any  of  the  children  had  arrived 
at  the  age  of  ti;*'cnty-one,  he  could  have  taken  nothing.  Tbecaik 
of  Doe  V.  Wainewright  proves  nothing,  ibr  crofs  remainders  were 
there  created,  though  not  in  technical  language.  Indeed  die 
diftinf^ion  with  reipeft  to  crofs  remainders  is  this,  between  two 
the  prefumption  is  in  ihvour  of  them,  between  more  than  two^ 
againil  (a)  them.  If  tlie  Court  can  imply  crofs  remainders  in 
this  cafe,  they  might  have  been  implied  in  Doe  v.  Jjrj.  lin.  It  is 
not  difputed  that  tf  the  cilate  had  been  limited  to  the  ifiiie  of  JIf.  O. 
and  their  hrirsy  the  word  "  heirs"  might  be  qualified  to  mean 
heirs  in  tail;  but  here  no  fuch  qualification  can  take  place,  as  no 
fuch  words  of  limitation  are  added.  There  is  no  cafe  where 
the  Court  has  enlarged  the  eiiate  of  the  fecond  taker  for  the  pur- 
pofe  of  effe£luating  the  general  intention  of  the  teftator;  if  in 
Uobinfon  v.  Bobin/bn  they  could  have  done  fo,  they  m^ght  have 
effectuated  the  intention  of  the  teilator  more  completely. 

Eyre  Ch.  J.  Technical  rules  are  not  to  be  relied  upon  in  ex- 
plaining the  intention  of  teftators :  and  yet  caies  of  intention  arc 
much  embarrafled  by  authorities.  If  this  cafe  were  ilripped  d 
all  authorities  I  would  inquire  what  was  the  intention  of  the  tefta- 
tor, as  it  appeared  firom  the  drcu'milances  of  his  fiunily,  and  the 
words  of  the  will:  and  next  I  would  examine  tlie  rules  of  law, 
to  fee  how  far  the  intention  of  the  teilator  was  confiilent  with 
them.  An  anxiety  to  efie£luate  what  has  been  confidered  as  the 
leading  intention  of  tcfUtors  has  introduced  all  the  difficulty  in 
this  kind  of  cafes.  It  ofi^n  happens  that  a  teilator  means  to  limit 
his  eflate  in  a  way  which  the  law  docs  not  allow.  The  only 
words  in  this  cafe  which  raife  any  difficulty  in  my  mind  are  thefi 
"  if  tliey  ihaU  all  die  under  the  age  of  twenty-one  years;'*  if  tbej 
were  omitted  it  would  be  a  fimple  cafe.  There  were  two  branchei 
of  the  teflator's  fiunily  on  whom,  being  the  principal  objefU  of  lui 
bounty,  he  intended  to  fettle  his  property  in  fuceeffion,  and  on 
&ilure  of  whom  he  intended  that  it  fhould  go  over  to  Peter  Daw* 
He  deviies  firil,  to  Mary  Ow/lmcky  and  iecondly  to  the  ifiTae  oi 
h^  body :  if  the  firfl  taker  died  without  ifliie  he  meant  that  iki 

^m)  Pery  and  Others  ▼•  ff^He^  in  Error,  Ceo^.  78a 

eftaU 
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eftgte  ihoiild  go  to  another  perfon ;  again,  if  the  firft  taker  left        1 798. 
and  they  all  died  witliout  iflue,  the  obje6ls  of  the  teftator's 


boonty  in  his  own  fiunily  being  gone,  the  property  was  to  go  oven 


9. 


Tills  being  clearly  the  intention,  how  is  it  to  take  effed?  If  ,  Daty. 
it  were  not  for  the  words  "if  they  (hall  all  die  under  the  age  of 
tKDtyHme  years,"  I  ilioul^  be  of  opinion  that  this  muft  be 
CGoftmed  to  be  an  eftate  for  life  to  M.  O.  remainder  in  tail  to  her 
iffiie  as  pnrchafers,  with  crofs  remainders  to  every  one  of  that 
&mi]y,  and  then  over  to  the  next  branch.  But  I  am  at  a  lofs  to 
know  what  to  do  with  thofe  words.  If  I  were  perfc£Uy  Satisfied 
wHhtIiereje£lionoftheword"amongft"inZ>o^v.^/p/m(a)IwouId  *  ^^t  ^^ 
nge&  them,  and  coniider  this  as  a  devife  over  in  cafe  the  iflue  of 
}L  0.  fhould  die  without  leaving  lawfuliflueofanyof  their  bodies. 

BnixsR  J.  I  incline  to  think  that  it  will  be  impoffible  to 
rgeft  the  words  **  if  they  Ihall  all  die  under  the  age  of  twenty- 
one  years.''  There  is  a  circumftance  attending  this  will  which 
"a^t  give  reafbn  to  fuppofe  that  the  teftator  had  fomething  of 
a  legal  underftanding.  Suppofe  that  he  knew  for  how  long  a 
time  he  could  tie  up  his  property  ?  By  the  words  of  the  will  the 
eftate  is  given  to  Maty  OiD/lwickj  and  the  heirs  of  her  body  as 
tetuaUs  in  common  if  more  than  one;  now  ^^  tenants  in  common*' 
on  only  apply  to  the  ifliie,  for  (he  and  one  of  the  iflue  could 
Kfor  take  aa  tenants  in  common ;  the  power  of  leafing  given  to 
U,  (k  while  in  pofieffion  confirms  me  in  my  opinion  that  fhe 
VIS  to  take  an  eflate  for  life  only,  and  that  the  whole  efiate  was  . 
tegDtoheriflueafterherdeath.  Poffiblytheteflatorreaibnedthus: 
'^  I  wiQ  give;  an  eftate  for  life  to  M.  O.  with  an  eflate  tail  to  her 
dddren  till  they  arrive  at  twenty-one,  and  then  a  fee,  at  which 
tinedielaw  will  give  them  a  fee  by  means  <^  a  common  reco* 
fajj*  Ifthia  conftru6Uon  be  right  the  remainder  to  Peter  Daty 
ii  eondngent ;  for  it  does  not  fiddly  dep^id  on  the  determination 
tftlie  preceding  eftate.  If  a  child  of  ikf.  O.  had  attained  the  age 
rftwenty-one,  and  afterwards  died  without  iflue,  the  eftate  would 
We  gone  to  Peter  Dcpoy^  for  the  contingency  muft  happen1i>efore 
die  eftate  can  veft  at  all.  With  refpedt  to  the  leafehold  property 
itii  perfe^y  dear,  that  it  cannot  be  touched  by  fine  or  recovery. 

llie  Court  took  till  this  term  to  confider  of  their  (pinion, 
iriien  the  feUovring  certificate  was  fent  to  the  Lord  Chancellor ; 

We  are  of  opinion,  i^.  That  under  the  wlllof  thisteftator  Jfo/y 
OiijMdlotherwife£^^tookaneftateforlifeintheteftator'sftee- 
liold  eftates  with  contingent  remainders  to  the  other  perfbns  men- 
^ioDfid  in  the  fidd  will,  which  contingent  remainders  were  barred 

(«)  vid.z)^^i^M▼.£Wl9,gr.J^.^•.(0 

by 
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1 798.        by  the  fines  and  recoveries  levied  and  fuffered  by  Maty  Omfbtxii 
— —      by  force  whereof  Mary  Owjtmick  became  feifed  of  an  eftate 

Datt.  idly^  That  Mary  Owftmck  took  an  eftate  for  life  in  th^  li 

teftator's  leafehold  eftates. 

^dly.  That  imder  the  faid  will  Peter  Doty  took  an  eftate  \ 
life  in  remainder  in  the  fiiid  freehold  eftates  on  the  contingen 
therein  expreffed,  which  eftate  with  all  the  fiibfequent  limitatio 
were  afterwards  barred  by  the  fines  and  recoveries  fufiered 
Mary  Omflmck. 

4th/j^,  That  under  the  (aid  will  Peter  Dwcy  became  abfoluti 
entitled  to  the  teftator's  leafehold  eftates  on  the  death  of  tfia 
Ow/tmck  without  iflue. 

1 2th  Feb.  3 AS.  Etriu 

F.  BULLER. 

J.  Heath. 
G.  RooK$, 


fd»  IS. 

d  B0I.  fsf  PuL  Shaw  v.  Everett. 

1%,  7».  549. 

Totflumpfit  on  T^  Blanc  Serjt.  ftiewed  caufe  againft  a  rule  n^for  pleadi: 
a  bill  of  exchange  -^  ieveral  matters  to  affumpfit  on  a  bill  of  exchange,  « 
Dot  alblr  a  De-  i^j  The  general  iffue.  idly,  That  the  bill  was  given  on  a  ftoc 
foidantcoDlead  jobbing  tranfa6tion  contrary  to  'jGeo.2.  c.  8.  He  contend 
wdthttthe  bill'  that  any  thing  which  went  to  impeach  the  confideration  oft] 
J^^r??.®"  •  note  might  be  given  under  the  general  ifiue,  and  that  the  on 
tranftaion  con.  obje6l  of  this  application  on  the  part  of  the  Defendant  was  to  g 
irwy  to  7  Ge9.  a.  ^^^^  ^he  time  in  which  a  notice  of  trial  might  be  given  for  tl 

next  fittings,  by  introducing  a  long  replication. 
And  the  Coiut  being  of  this  opinion, 

Difcharged  the  Rule.  (< 

Adair  Serjt  for  the  Defendant 

X  Ntw  Rip*  (•)  '"  *'«  ^«""  "  •  ^^«  ^  An^nJUm  nincc  was  difcharged  by  the  Court ;  Sk 

223,  V.  Vaugban   a  firoilar  rule    for  pleading,  betd  Serjt.  for    the   Plaintiff;    Heynm 

ift,  the  general  iffue,  and  idly,  anen  ene-  Serjt.  for  the  Defendant.    Vid.i  BL  ip 

my*  to  a  declaration  on  a  policy  of  infu- 

Mr.  J.  Heath  was  abfent  from  the  29th  of  January  to  tl 

end  of  the  Term  firom  indiipofition. 
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Vido  auum  thit 
M'COLLAM  t;.CARR.  f^JS^ 

Z4  Aj/^,  301. 

ASSUMPSIT  for  feaman's wages.  The  declaration  contained  Tbe  joritdiaMn 
two  counts,  one  on  a  Ipecial  contra£l,  and  another  for  work  confcwncedort 
^labour  irenerally.  At  the  trial  the  Plaintiff  attempted  to  prove  no^  «RtiKi  to 
uttit  he  had  been  prefled  out  of  the  Ihip  with  the  coUuiion  of  the  o„  ,1,,  }^j^  (g„^ 
^endantj  but  failed  to  eftablifh  that  faA.     The  Defendant  had  "or  wiu  th*      ' 
pttd  him  a  certain  fum  as  wages  up  to  the  period  of  his  quitting  fuggeaion  f«r 
die  (hip,  but  having  made  a  imall  miflake  in  calculating  the  time^'  ^"^«  ^^*  ">>- 
the  FlaintifF  obtained  a  verdi£l  for  iL  25.  on  the  laft  count.       *  w'herethe  origu 
Shepherd  SerjL  now  moved  for  leave  to  enter  a  fuggeftion  on  s'"*^  *****'  ^*°5 
4e  Roll,  under  23  Geo.  2.  r.  3 3.  that  the  Defendant  was  refident  by  a  balance  of  , 
^  Middle/ex^  and  liable  to  be  fummoned  to  the  County  Court  "^T^'w^" 
He  OMitended,  that  as  the  principal  part  ciihe  debt  had  been  that  fum. 
dually  paid,  and  was  not  merely  to  be  done  away  by  a  (et-off^ 
^  Plaintiff  had  no  demand  on  the  Defendant  beyond  the  fum 
^M  2<.  at  the  time  when  he  conunenced  his  adion. 

Eyre 
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1798.  Eyre  Ch.  J.  Does  the  Court  of  Confcience  try  contra£l8  made 

■  on  the  high  feas,  by  confidering  them  as  if  made  in  the  parifh  of 

aoLLAM  SaintMary le Bow inthe Ward oi Cheap?  Tlieieafiions though 
Ca\%,  tranfitory  as  to  the  fuperior  Courts  ore  not  fo  as  to  the  Court  of 
Confcience :  clearly  therefore,  the  caufe  of  aftion  in  this  cafe  did 
not  arife  within  the  jurifdi£Uon  of  that  Court.  Beiides  the  aAion 
arifes  on  a  contra£l,  part  of  which  has  been  iatisfied  by  mcmey 
on  account  Is  there  any  cafe  where  the  ultimate  balance  c^an 
account  only  being  under  405.  the  Court  has  allowed  ft  fuggef- 
tion  ?  {a)  I  fhould  paufe  upon  fuch  a  cafe  iince  the  moil  intri- 
cate point  in  accounts  between  merchant  and  merchant  might 
by  this  means  come  to  be  decided  before  a  County  Court.  It 
feems  to  me  that  the  original  demand  ought  to  be  under  405. 
SJiepheri  took  nothii^  by  his  motion,  (i)  / 

(tf)  Stt  PiHfi0trui  v.Puhring,%  H^ilt.  foUottin^*  both   theft  points  again  aroTe, 

68 ;  Gr^ft  V.  jyttr,  3  H^ils.  48.  when  the  Court  adhering  to  the  abore  tfe* 

,    (i)  An  application  of  the  fame  oaturt  termination  refufed  a  rule  to  (hew  caitfCi 

having  been  made  under  fimilar  ctrcum-  Pitts  w.  Car^mter^iWiiM,$iy  JBfc&wsrd 

Paoces  in  £4^  v.  Martin,  in  Trhity  Term  v.  B^fJkhm,  Jhffg*  449* 


Vaux  V.  Ansell. 

An  annuhr  me^  A  ^^^^  ^ifi  for fettingafide  an  annuityhavingbeen  obtainedon 
morialfta^  a  former  day  cm  die  around  of  the  following  defeA  in  the 

thaf  til*  MMI*  1/  O  O 

tderationnonry  memorial,  viz.  that  the  coniideration  money  was  ftated  to  have 
wMpodto^.  A  been  paid  to  A.  B.  and  C  "-fome  or  one  of  them;'* 
CM  of  thMn**  it  Adair  SerjU  now  (hewed  caiife,  and  contended,  that  as  it  i^-* 
^^  *  ^^S^h  P^^^  ^y  ^^^  indorfemeit  on  the  deed  that  the  money  was  psod 
mmf  wm^M  ^^  the  fame  day  on  which  the  deed  was  executed  by  all  three  par-i 
^ki^^\w  ^^  *^  might  be  prefumed  that  they  were  all  prefent  at  the  time 
was  txecuMA  of  payment,  and  therefore  payment  to  any  one  of  them  ?Fa9  m 
Vjr  thffli3r      payment  to  all. 

The  Court  however  obferved,  that  as  the  payment  appeared  to 
have  been  made  on  the  fame  dai/  only,  and  not  at  the  fiuneDnn^ 
when  the  deed  was  executed  by  all  the  parties,  it  could  not  tM 
prefum^  that  they  were  all  prefent  at  the  time  of  payment 

Adair  then  offered  to  produce  an  affidavit  of  that  faA ; 

But  the  Court  were  clearly  of  opinion  that  a  defeA  of  this  kind 
in  an  annuity  memorial  could  not  be  remedied  by  a  fuMequent 
affidavit 

Rule  abfbJulSa 

iSi^A^rci  Sojt  in  fiqi^rt  of  tlHi  nile» 


y      i»  THE  Thirty-eighth  Year  of  GEORGE  III.  22$ 

,  1798- 


BuRBiGE  V.  Jakes.  ^^'^  *''"'• 

nPHis  was  an  a£lion  on  die  cafe  for  raifing  the  footpath  on  Pj**J,^*  °^*. 

•*•  each  fide  of  the  PlaintiflF's  houfe,  by  which  the  water  was  the  panOiof  Af. 

coHeftrf  immediately  in  front  of  it     The  declaration  ftated  that  ^m  fuppoit  w 

the  Plaintiff  was  pofleffed  of  a  meflUage  ^,^  at  S/teeme/s  in  the  houCe^at^. 


•• 


eoonty  of  Kent.**  At  the  trial  it  was  proved,  that  the  houfe  was  ^'  i>t»ng  extra- 
fitttte  in  the  pariih  of  Min/ier,  which  is  contiguous  to  Sheemefs ;  both  pbcet* 
thit  Sheemefs  is  extraparochial ;  but  that  both  places  ufually  go  "**"'"y  8o»ni^ 
by  the  name  oi Sheemefs.  A  verdi6l  having  been  found  for  the 
plaiati^  Shepherd  Seijt  now  moved  for  a  rule  nijfi^  to  fct  it  afide 
and  enter  a  nonfuit  on  the  ground  of  the  variance  between  the 
declaration  and  the  evidence,  arguing  that  though  Weftmitijlcr 
ufittUy  goes  by  the  name  of  London^  yet  that  it  is  not  fuflicicnt 
fo  to  lay  it  in  pleading. 

The  Court  {abfente  Eyre  Ch.  J.)  were  of  opinion  that  as  the 
ixmfe  was  not  ftated  to  be  in  the pari/h  of  Sheetne/s  it  was  well 
enough,  fince  it  appeared  to  be  within  the  dijhlct  of  Sheemefs. 

Shepherd  took  nothing  by  his  motion. 


Webb  v.  Matthew.  ^,     . 

May  3d. 

The  bail  having  been  rejeAed,  in  this  a6lion,  in  which  no  The  Court  will 


baiMxmd  had  been  taken,  the  HaintifF  brou£:ht  efcape  no(p«nniti 

.   -    ,       -rt      .^  ^  Defendant 

^imtt  the  Sheriff.  judify  b>n  afttr 

CoduU  Segt.  for  the  Def^idant,  now  moved  to  juftify  new  *"  a^Wm^  ao 

Ufl,  which  was  oppofed  by  mcnTcn^iinft 

UajfhaU  Seijt  on  two  grounds :  ift,  That  the  new  bail  were  J*»«  ^*'*'?^^^*' 

ddbfibed  in  the  notice  as  added,  whereas  both  the  former  bail  take°abaUbond! 

bcving  been  rgeS^  there  was  no  bail  in  the  caufe  to  wliich 

tiMy  ooiild  be  added  (but  this  obje6iion  was  immediately  over- 

niled  faj  the  Court) :  adly,  That  if  the  new  bail  were  allowed, 
it  would  aflbrd  an  anfwertothea^onagainft  the  Sheriff  which 
liad  been  ocnnmenced  on  fiiffident  ground :  he  cited  Ftdler  v. 
Prt^  7  TermBep.  109. 

Coekeli  contended,  that  Fuller  v.  Prejl  did  not  apply,  as  in  that 
cafe  theapplication  wasmade  on  the  part  of  the  Sherifi^  who  came 
\odSk  a  fiivour:  butthat  heretheDefendantnotbeingimplicatedin 

VOL.  I.  9  the 
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CASES  IN  EASTER  TERM 

the  Sheriff's  mifcondu6l  fhould  not  be  prevented  from  defendin 
the  aAion. 

The  Court  laid,  that  as  an  a£lion  for  an  efcape  had  been  con 
menced  againft  the  Sheriff,  if  bail  were  now  permitted  to  be  pi 
in,  the  proceedings  in  that  a6tion  muft  be  flayed :  and  that  th 
motion  therefore  ought  to  be  coniidered  in  the  fame  light  as  a 
application  on  the  part  of  tlie  Sheriff  to  flay  proceedings  again 
him  in  the  a£lion  for  the  efcape.  That  as  the  Sheriff  had  im 
gle6led  to  do  his  duty,  he  ought  not  to  be  relieved,  for  the  Couj 
could  not  too  flrongly  mark  his  conduft  in  omitting  to  follow  Ht 
direAions  of  the  flatute  (a).  If  there  was  any  reafon  fi>r  makin 
a  private  engagement  it  ought  to  have  been  made  to  the  Plaintii 

BailrejeAa 

(a)   23  //.  6.  t.  9. 


MttySth. 

Defendant's 
wife  having 
coramhted 
adultery,  he  left 
her  in  bit  houfe 
with  two  chil- 
dren bearing  his 
name,  but  with- 
out making  any 
provifion  for  her 
In  confequence 
of  the  fepara- 
tJ9n;  ihecon- 
tmued  in  i  ftate 
of  adultery ; 
held,  that  the 
huflMnd  fiimild 
be  liable  for  nt- 
ceflaries  fumilh- 
^  to  her  unlefs 
>t  appeared  that 
thePUimiff 
knew  or  ought 
to  have  known 
the  circum- 
fUnces  under 
which  ihe  was 
living. 


A 


Norton  v.  Fazan. 

6SUMP8IT  for  necefTaries  fold  to  the  Defendant's  wife  an 
children. 

Some  time  previous  to  the  delivery  of  the  goods,  the  Defendai 
having  difcovered  that  his  wife  kept  up  an  adulterous  intercouri 
with  another  man,  feparated  himfelf  from  her,  leaving  her  i 
pofleffion  of  the  houfe  which  he  had  inhabited,  together  wit 
two  children  bearing  his  name.  In  this  houfe  fhe  was  living  in 
flate  of  adultery,  at  the  period  when  the  goods  in  queflion  wer 
delivered.  The  Defendant  had  made  no  regular  provifion  fo 
his  wife.  The  caufe  was  tried  before  Eyre  Ch.  J.  at  the  Sitting 
at  JVe/lmiTi/ler  in  Eajler  Term,  who  was  of  opinion  that  if  th 
Plaintiff  knew  or  ought  to  have  known  that  the  feparation  pro 
ceeded  from  the  adultery  of  the  wife,  the  jury  fhould  find  fc 
the  Defendant;  if  not,  that  the  Plaintiff  was  entitled  to  recove: 
Verdi6l  for  the  Plaintiff  2h  i  os. 

Clayton  Serjt.  now  moved  for  a  rule  calling  on  the  Plaintifft 
fhew  caufe  why  the  verdi6l  fhould  not  be  fet  afide  and  a  nonfu 
be  entered.  He  contended,  that  whether  the  Plaintiff  ha 
notice  of  the  adulterous  intercourfc  or  not  was  immaterial,  an 
cited.  Morris  v.Martitij  iStr,64j.  Manwaringv.SandSf  i  Sh 
706.  and  Govier  v.  Hancock^  6  Term  Rep,  (J03.,  and  that  as  tib 
feparation  was  notorious,  and  the  adultery  committed  during  tb 
feparation,  the  Defendant  was  difcharged. 


?M  THE  Thirty-eighth  Year  of  GEORGE  III.  2^7 

Eyre  Ch.  J.     If  the  Defendant  in  another  a6lion  brought        179B. 
againft  hun  by  fome  other  tradefman  ftiall  be  able  to  eftablilh      ■ 
the  notoriety  of  his  wife's  iituation,  he  may  defend  himfelf.     But      Nortom 
as  the  cafe  (lands  at  prefent  this  woman  appears  to  have  been       Fax  aw. 
lifing  in  a  houfe  in  which  fhe  was  placed  by  the  Defendant  him- 
tt^  together  with  two  children  bearing  the  hufband's  name, 
both  of  whom  were  born  in  wedlock.     It  is  true  that  fhe  had  an 
adulterocis  intercourfe  with  another  man,  butthat  was  not  proved 
to  be  known  to  this  tradefman.     If  the  Defendant  can  bring  it 
borne  to  any  other  tradefman  who  fhall  be  in  the  fame  fituation 
ai  the  prefent  Plaintiff  that  he  did  know  or  ought  to  have 
known  the  ckcumftances  under  which  the  wife  was  living,  the 
Defendant  may  perhaps  beable  to  prevent  another  verdi£l  paffing 
againfl  him. 

BuLLER  J.  Every  cafe  on  the  fa£ls  is  peculiar  to  itfel^  and 
this  is  fb  different  from  every  other  cafe  which  has  been  decided 
hWeJlmiiifter-hall  that  I  confider  it  as  anomalous.  The  verdi6l  is 
clearly  and  flriftly  right.  The  wife  committed  adultery  for  a 
coufiderable  time  while  fhe  was  living  with  her  hufband ;  he 
voluntarily  yielded  his  bed  to  the  adulterer^  and  made  no  provi- 
fion  for  her.  Then  what  colour  of  defence  is  lefl  ?  Knowing  of 
ber  criminal  condu£l  and  having  made  no  provifion  for  her,  he 
nmft  maintain  her  as  before. 

HsATH  J.     I  am  of  the  fame  opinion. 

RooKE  J.     I  am  of  the  fame  opinion. 

Chyton  took  nothing  by  his  motion,  (a) 

{a)  iLrv.S' 


Green  v.  Redshaw.  ^  ^!^  a^a 

no.  298. 
Ths  a£Bdavit  to  hold  to  bail  in  this  cafe  was  entitled  ^^  WiUiam  if  an  affidtm  xq 
^  Green  Plaintiff  againftc7a»i^5  Jfe^awDefendant,"  but  in  the  hold  to  iwii  u 
^y  of  the  affidavit  it  was  ftated,  that  James  Bed/hanvy  without  TheCoiirtwitt 
•dding  the  word  "  Defendant,**  was  indebted  ^c.  t^'^^'^ti 

A  rale  nifi  for  entering  a  common  appearance  having  been  affidaric  ezccpc 
^^Hained  cm  the  ground  of  the  affidavit  being  entitled,  *<*  eipUin  an 

CUyUm  Seijt.  now  fhewed  caufe,  and  contended  that  as  the  origtiulii84aTie. 
affidavit  was  pofitive  that  James  Red/hano  was  indebted,  the  title 
^loDe  would  not  vitiate  it^  and  that  none  of  the  cafes  went  that 

But  theCourt  thought  the  objeAion  good,  laying  that  it  was  in 
^frfipnf^  of  a  dedfioQ  of  this  Court  that  the  Court  of  J&V^s 
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OaKEN 


Bench  had  made  a  rule  (a)  that  no  affida\'its  to  hold  to  bail  ih< 
be  entitled. 

Clayton  then  applied  for  leave  to  file  a  Aipplemental  affida 
and  cited  HoUis  v.  Brandon,  (i) 

Sedper  £yR£  Ch,  J.  The  Court  will  never  receive  afiip 
mental  affidavit  unlefs  to  fupply  ibmething  which  isambiguou 
the  fitce  of  the  original  affidavit ;  and  which  the  Court  for  its 
(atisfaflion  wifhes  to  have  explained ;  and  on  this  ground  ] 
ceeded  the  offer  of  leave  to  file  a  fupplemental  affidavit  in  H 
V.  Brandon,  But  if  it  were  allowed  in  this  cafe,  it  woul 
making  that  right  which  was  wrong  at  the  time  when  it  was  d 
and  would  be  in  the  nature  of  an  amendment 

Per  Curiam^  Rule  abfb 


(«)  Vid.  CUriiV.  Ca%vih9rme,  7  Term, 
Jlep.  %%1-  and  Jteg.  Gen,  Trin*  37  On,  %. 
B,R,  7  TermJlef.^SA' 


(i)  Amtt,  p.36. 


May  Sth. 


Haddocks  t\  Holmes  and  others. 


The  Court  will 
nocrcftnin  a 
Defendant  from 
^tiding  the 
Statute  of  IJmi- 
tationt  on  fetting 
afide  a  regular 
interlqpitory 
judgment. 


C HEP  HERD  Serjt  having  moved  for  a  rule  w^  to  fet  afide 

gular  interlocutory  judgment  which  had  been  figned  in 

cafe  for  want  of  a  plea,  on  the  terms  of  paying  the  coils,  plea 

in/lantery  taking  fhort  notice  of  trial  for  the  Sittings  after  T 

and  giving  judgment  as  of  the  Term ; 

Mar/hall  Serjt.  faid  he  was  inflru6led  to  oppofe  this  m( 
in  the  firfl  inftance  unlefs  the  Defendants  fhould  be  reftri 
from  pleading  the  Statute  of  limitations,  aiid  cited  Vf 
▼•  Aiterton^  i  BU  35.  to  fhew  that  the  Court  never  let  in 
plea  where  they  fet  afide  a  regular  judgment,  {a) 

But  the  Court  faid,  that  the  plea  of  the  Statute  of  Limita 
was  not  neceflarily  unconfcientious,  and  that  of  late  it  had 
confidered  as  a  &Lr  plea  in  the  Kin^s  Bench  (6),  though  forn 
it  bad  been  thought  odierwifc. 

Rule  abfblute  on  the  terms  prop* 


(a)   See  lUb  Ftrhu  v.  Ld*  MiJdUtw^        {i\  Rttektr  and  mother  t.  Hanaa^ 
%Stn  2 %Jk%*  3  TVrai  Rep.  124- 


IN  THE  Thirty-eighth  Year  of  GEORGE  III.  229^ 

1798. 


Grindley  and  another  r.  Barker  and  Others.        ,  ^'Al''^v'» 

TssspASS  for  feizing,  detaining  and  converting  certain  hides  if  a  power  of  a 
A  of  l«ther,  theproperty  of  the  Plaintiffi.  '^l^^Z.  t. 

Plea,  juftifyinff  the  feizure  and  detainer  for  that  after  the  mak-  v«f «l  ^^o  sU 
ing  ot  I  Jac.  I.  f,  22.  entitled  an  act  concerning  tanners  cumers  purpofe  of  exe- 
Aoemakers  and  other  artificers  occupying  the  cutting  of  leather  <^"jjg  «» .*«  "^ 
to  wit  on  8fc.  John  Barker  John  Pym  Robert  Pawnds  and  John  ^m  ynd  the 
Matthijim   (the  Defendants)  and  alfo    Hemy  Jfatchwick  John  minority.  A  con- 
Thomas  Wolley  Thomas  Slack  and  Thovnas  Mead  being  fubftan-  foilI?°out*ofihe 
tUl  honeft  and  expert  perfbns  and  being  frqemen  of  fome  of  the  ^^  ^«"  ©^  . 
companies  of  cordwainers  curriers  faddlers  or  girdlers  within  edunderYj^*  i- 
the  city  of  London  that  is  to  fay  the  faid  John  Barker  being  a  '• »».  (the  whole 
freeman  of  the  company  of  curriers  Sfc,  8^x.  (averring  the  com-  ^et  for  the  pur- 
panics  to  which  each  belonged)  were  duly  appointed  according  po^e  of  trying,) 
to  the  form  of  the  faid  a6l  of  parliament  by  WiUiam  Curtis^  he  edMthecwi- 
tliefaid  W.C.  then  being  Lord  Mayor  of  the  City  of  London^  demntiiooafatt 
and  the  aldermen  of  the  faid  city  for  the  time  being,  fearchers 
to  ?iew  and  fearch  all  and  every  tanned  hide  (kin  or  leather 
^riiidi  fhould  be  brought  as  well  to  the  market    at   Leaden^ 
hU^  as  to  any  other  fair  or  market  therefore  ufually  appointed 
within  three  miles  of  the  did  city,  of  whom  the  faid   Thomas 
Uead  was  then  and  there  duly  appointed  a  fealer,  and  were 
aflerwards  on  Sfc.  duly  fwom  before  the  faid  W.  C.  and  the  faid 
aldennen  to  do  their  office  truly ;  and  that  afterwards  and  while 
they  continued  fuch  fearchers  as  aforefaid  to  wit  on  S^c.  the  faid 
hides  of  tanned  leatlier  abovementioned  were  offered  and  put 
to  iaie  by  the  Plaintiffi,  the  faid  Plaintiffs  then  and  there  ufing 
the  myftery  of  tanning  in  the  market  of  LeadenhaU  in  the  faid 
aft  mentioned  being  within  the  jurifdi6lion  of  the  faid  city  i 
And  the  Defendants  further  fay,  that  the  faid  hides  had  not 
after  the  tanning  thereof  been  well  and  thoroughly  dried,  acccird* 
log  to  the  intent  and  meaning  of  the  faid  a6l :  wherefore  the  faid 
Defendants  fb  appointed  and  fwom  as  aforefaid  on  <$*c.  at  the  market 
of  Leaden/udl  aforefaid  and  witliin  the  jurifdi6lion  of  the  faid  city 
by  virtue  of  their  faid  office  feized  and  Carried  away  the  faid  hides 
of  tanned  leather  above-mentioned,  and  detained  them  in  their 
cuftody  until  they  might  be  duly  tried  in  manner  and  form  as  is 
direAed  by  the  faid  flatute  as  it  was  lawful  for  them  to  do^:  and 
the  Defendants  fay  that  within  a  reafonable  and  coiivenient  time 

Q  3  after 
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1 798.        after  the  faid  feizure  to  wit  on  4*c.  they  the  faid  Defendants  ^kve 

notice  to  Brook  Watfon  Efq.  he  the  fidd  B.  W.  then  being  Lord 

Grindlet      Mayor  of  the  faid  city,  of  their  having  fo  taken  and  feized  the 

BAnnt.       faid  hides  for  the  caufe  aforefaid,  in  order  that  the  laid  Lord 

Mayor  might  in  due  manner  appoint  triers  for  the  trying  of  the 

fame  according  to  the  dire6tions  of  the  faid  ftatute  to  wit  at  Sfc. 

which  is  the  laid  trefpals  Sfc.  And  this  S^c.  Wherefore  4^. 

Replication  tendering  ilTue  on  the  fa£l  of  the  hides  not  being 
well  dried.  New  alignment,  that  after  the  feizure  of  the  fidd 
hides  of  leather  and  within  fix  days  after  notice  thereof  had  been 
given  to  the  faid  Mayor  of  the  laid  city  to  wit  on  Sfc.  the  fidd 
Mayor  according  to  the  form  of  the  laid  adl  did  in  due  manner 
e\e&.  and  appoint  fix  honeft  and  expert  men  to  wit  Jqfeph  JLacey^ 
George  Murray ^  Edmund  Sylvejler^  Samuel  Norris,  Samuel  Brooks 
and  William  Wehjler^  the  faid  J.  i.  and  G.  M.  then  and  there 
being  of  the  better  fort  of  the  company  of  cordwainers,  the  laid 
E.  S.  and  S.  2f.  then  and  there  being  of  the  better  fort  of  the 
curriers  of  London^  and  the  faid  5.  B.  and  W.  fV.  then  and 
there  being  of  the  better  Ibrt  of  tanners  ufing  LeadenhaU  mar- 
ket, and  no  one  of  them  being  of  kin  or  affini^  to  the  laid 
Plaintiffs  as  triers  for  the  trying,  amongft  others,  of  the  laid 
hides  fo  feized  as  aforefaid ;  which  laid  fix  perfons  according  to 
the  laid  a£l  of  parliament  upon  their  corporal  oaths  taken 
before  the  faid  Mayor  did  on  the  lecond  market  day  holden 
upon  the  Tuefday  for  leather  next  after  the  laid  feizure  in  the 
afternoon  of  the  lame  day  being  the day  Sfc.  to  wit  at  Sfc.  in- 
quire ftraightly  examine  and  try  whether  the  faid  hides  were  fui- 
fidently  lerviceable  or  not  according  to  the  intent  and  true  mean- 
ing of  the  laid  a6l:  And  the  faid  Plaintifis  lay  that  upon  fuch  in- 
quiry examination  and  trial  the  laid  S.  B.  and  W.  W.  difiered  from 
the  laid  four  other  perlbns  fo  appointed  triers  as  aforelaid  with 
relpeft  to  the  verdift  which  ought  to  be  given  concerning  the  laid 
hides  and  the  faid  5.  B.  and  W.  W,  then  and  there  reftifed  to  find 
the  lame  infufficient  or  unlcrviceable,  and  the  laid  hides  were  found 
and  returned  infufficiently  dried  and  accordingly  condemned  by 
the  faid  (7.  £.  E,S.  G.M.  and  S.N.  only  without  the  concurrence 
of  and  in  oppofition  to  the  laid  S.  B.  and  fV.  W.  and  no  other 
trial  finding  or  adjudication  hath  been  had  or  given  in  relation  to 
the  faid  hides.  Of  all  which  premiles  the  laid  Defendants  after- 
wards and  before  the  commencement  of  this  a6lion  to  wit  on  S^c* 
at  4*^.  had  notice.  And  the  faid  Plaintiffs  further  lay  that  they 
brought  this  a6lion  not  only  for  the  treQ)afres  in  the  introdu£loiy 
^                   part  of  the  plea  mentioned  and  thereby  attempted  to  be  juftified 

but 
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imtalib  for  that  the  faid  Defendants  after  the  faid  S.B.  and       1798. 
fV.  W.  had  refuied  to  find  the  faid  hides  of  tanned  leather  to  be      ■ 
infiiffident  or  unferviceable,  and  alfb  afier  the  faid  Defendants        ^i^DLcr 
had  fuch  notice  as  aforefaid,  to  wit,  at  Sfc*  kept  and  detained  the      Baakekt 
faid  hides  for  a  long  fpace  of  time,  to  wit  4*c.  and  converted  and 
difpofed  of  the  faid  hides  to  their  own  ufe  in  manner  and  form 
8s  the  faid  Plaintifis  have  above  thereof  complained  againft  them« 
Which  faid  trefpafles  above  newly  affigned  are  othei^  and  di& 
ferent  Sfc.  wherefore  Sfc. 

Reas  to  the  new  aflignment;  ift,  Not  guilty;  adly,  That  the 
Defendants  being  fuch  fearchers  as  aforefaid,  and  having  fb  as 
ifinrefaid  feized'  the  faid  hides,  fo  as  aforefaid  cSkreA.  to  fale  by 
die  fidd  Plainti£&  in  the  market  of  Leadenhall  in  the  City  of 
Lmdon  by  virtue  of  the  faid  ftatute  afterwards  and  afler  the 
fiunehad  been  fb  as  the  faid  Plaintifis  have  above  alledged 
found  by  the  faid  triers  appointed  as  aforefaid  and  the  faid 
Flaintifib  had  by  reafbn  thereof  forfeited  and  lofi  the  fame,  the 
Defendants  kq)t  and  detained  the  fame  in  order  that  the  faid 
hides  fb  forfeited,  being  leather  feized  within  the  City  of  Londoth 
byyirtue  of  the  faid  ftatute  might  be  brought  to  GtdWiall  in 
London  there  to  be  prized  by  indiiterent  perfons  in  manner  and 
fimn  as  is  by  the  faid  ftatute  direS;ed;  as  it  was  lawful  for  them 
to  do,  to  wit,  at  S^c.  which  are  the  fame  fuppofed  trefpafTes  Sfc. 
aod  this  8^.  wherefore  4*c. 
General  demurrer  and  joinder. 

This  demurrer  was  twice  argued;  firft  in  Hilary  Term laft  by 
Sktpherd  Seijeant  for  the  Plaintiffs,  and  Le  Blanc  Serjeant  for 
the  Defendants,  and  now  in  this  Term  by  CockeU  Seijeant  for 
thefonner  and  Adair  Serjeant,  for  the  latter. 

Argmnentsfor  the  Plaintiffs.  The  only  queftion  arifing  cm 
thefe  pleadings  is,  Whether  the  condemnation  by  four  only  of  the 
tikn  was  fiifficient  to  warrant  the  detention  of  the  leather?  This 
viD  torn  principally  on  the  conftru£lion  of  i  Jac.  i.  c,  22.  By 
the  preamble  it  appears  that  the  former  ftatutes  upon  this  fubje^ 
had  been  too  fharp  and  rigorous,  and  that  the  Legiflature  intended 
Att  the  goods  of  the  fubje6i  fhould  not  be  condemned  unlefs  by 
fte  concurrent  opinion  of  the  three  branches  of  the  trade,  viz. 
the  tanner,  the  currier,  and  the  cordwainer,  or  at  leaft  by  a  ma- 
jor!^ compofed  of  perfons  in  thofe  three  branches  of  <he  trade. 
The  ob)e&  of  the  a£l  as  we  may  colle6i  frbmjl  6.  and  25.  was 
to  keep  the  three  branches  of  the  trade  diftin6l,  and  thus  to  pre- 
^t  any  bud  leather  being  brought  into  the  market,  by  making 
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1 798.  each  of  them  a  check  upon  the  others.  >\liere  the  aA  has  given 
powers  to  any  number  of  perfons,  it  has  cautioufly  ezprefled 
whether  thofe  powers  were  to  be  executed  by  the  whole  number 
Barksr.  only,  by  a  majority,  or  by  any  particular  individuals.  Thus  by 
^115.  it  is  directed  that  *^  fb  much  of  the  hide,  4*^.  as  Ihall  be 
infufSciently  tanned  or  dried  ihall  be  cut  out  by  the  overfight 
difcretion  and  dlreAion  of  the  triers  hereafter  in  this  a£l  to  be 
appointed,  upon  the  oaths  of  the  faid  triers."  Soofifenoesagainft 
Jl  21.  are  to  be  tried  **  by  the  wardens  of  the  curriers  and  the 
wardens  of  the  Company  whereof  the  party  grieved  ihall  be;** 
in  which  cafe  it  can  never  be  contended  that  a  majority  of  the 
curriers  only  would  be  fuffioient  But  inyT  24*  it  is  provided 
that  curried  leather  ihall  be  iearched  and  allowed  ^<by  thecurriers 
of  London  for  the  time  being  orjitc&per/ons  as  tke^Jhall  tkereto 
q/JignJ*  So  the  iame  expreffion  is  ufed  in^  2  7.  And  iny^  29.  it  is 
dired^ed  that  ^^  the  Mafter  and  Wardens  of  the  cordwainers,  dir- 
fiers,  girdlers,  and  iadlers,  or  the  more  part  of  the  iaid  Mailer  and 
Wardens  of  every  of  the  iaid  ieveral  myiteries  ihall  make  true 
fearch,"  4^c.  Thus  too^^s  i.  having  directed  that  eight  peribna 
ihould  be  cqipointed  as  iearchers  and  iealers  generally,  it  is  added 
injl^^*  '^  ^^  ^^  ^^  fearchers  or  any  of  them**  may  iiaze. 
-The  3  'i^feSi.  of  the  aA  by  which  the  triers  are  appointed,  follow- 
ing up  the  idea  c^  the  preamble  which  had  exprefled  that  the 
trade  had  been  opprefled  by  fome  laws  that  were  too  rigorouay 
cna6ts  that  to  the  end  there  might  be  an  indi£Perent  trial,  t^  triers 
ihould  be  iele6ied  two  from  each  branch  of  the  trade,  and  very 
much  affimilates  them'to  a  jury ;  they  are  not  to  be  of  kin  or 
aflinity  to  the  owner  of  the  leather,  and  they  are  upon  their  cor- 
poral oaths  ^^  to  inquire,  itraightly  examine,  and  try.''  Nor  is  it 
^  unreafonable  to  fuppofe  that  the  Legiflature  intended  aU  iix  to  be 
imanimous,  when  the  common  law  has  in  the  cafe  of  a  jury  re« 
quired  the  unanimity  of  twelve.  This  too  is  ilrengthened  by  the 
words  at  the  end  of^T 3  5.  which  dire6is  that  the  peilfons  appointed 
for  trial  of  the  leather  ihall  do  their  duties  tlierein  without  delay, 
<<  upon  pain  that  every  of  them  making  de&ult  therein  ihall  fbr 
every  fuch  feveral  default  forfeit  and  pay  5/."  This  provifion 
w^as  probably  added  in  contemplation  ofthe  triers  not  coming  to 
an  agreement.  Suppoiing  however  that  a  majority  of  the  triers 
may  decide,  ftiU  as  the  Legiflature  has  anxiouily  compoied  this 
Ixibunal  of  the  three  branches  of  the  trade  whoie  united  ikill  and 
experience  would  befl  enfure  a  juit  verdi6t ;  that  meyori^  nmfl 
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'he  coin|x>ied  of  one  at  Icafl  of  each  of  thofe  three  branches ;        1 798. 

^iriiereas  upon  the  prefent  pleadings  it  appears  that  the  condemn- 

tfition  in  queftion  was  made  by  the  two  curriers  and  the  two  cord- 

^vrainers,  exclufive  of  the  two  tanners.     There  is  no  inftance  in      BARKia. 

^^irtiidi  the  majority  of  a  number  of  peribns  appointed  to  try  a 

£bSL  can  determine  the  queftion.    In  the  Courts  of  Law  though  a 

^majority  of  the  judges  decide,  ftiU  they  decide  upon  a  queftion 

of  law  and  not  of  fa6i,  which  makes  a  material  diftin6iion.     Nor 

there  any  analogy  between  this  and  the  cafe  of  corporations; 

hole  aAs  are  either  legiilative  or  miniftierial,  relate  to  their  own 

literals  only  and  do  not  take  away  the  rights  of  other  perfons, . 

the  a6i  of  the  majority  in  this  inftance  does.     In  the  cafe  of 

•^eftions  the  majority  muft  of  courfe  bind  the  reft.     Crenerally 

:4peaking  however  where  any  number  of  perfbns  are  appointed 

'^o.do  a  particular  a6t,  they  muft  all  join.    'Thus  in  the  King  v. 

JIobbes^Noy^  47.,  where acommiftion  made  out  to  fix,  four,  or  twO| 

^was  executed  by  three,  the  execution  was  held  void,  and  Co. 

JJU.  1 8 1  •  &  was  there  cited  (a).     It  is  obfervable  aUb  that  wher^ 

aoiy  immber  of  perfons  are  appointed  by  a6i  of  parliscment,  the 

sziqoriQr  of  whom  are  intended  to  a£i,  it  is  always  fo  exprefled. 

ArgwnenUfor  the  Defendants.     Three  points  are  to  be  con* 

fidered  in  this  queftion.     ift,  What  is  the  general  rule  of  law 

xrvlpefiing  authorities  of  this  nature  ?    2dly,  Whether  any  par- 

-rscolar  intent  can  be  collected  fi-om  this  a£t  to  control  the  general 

x-ide  of  law  ?     3dly,  Whether,  if  a  majority  can  decide,  one  of  ' 

dais  compofing  the  tribunal  muft  not  concur  in  the  decifion? 

:A,  There  is  no  inftance  except  that  of  a  petty  jury  where 

ity  is  required  in  the  exeiy:ife  of  a  difcretionary  authority, 

according  to  Thfer^  2 1 8.  in  marg.  and  Hale  P.  C  297.  n.  (r), 

was  not  formerly  required  ev^n  in  that  cafe.     So  unanimity 

not  required  fi'om  a  grand  jury^  though  twelve  muft  concur. 

des,  the  triers  in  this  cafe  cannot  be  refembled  to  a  jury  as 

are  not  aflembled  in  the  feme  manner,  they  are  judges  a« 

as  jurors,  there  is  no  challenge  and  no  yieans  of  keeping 

'^iiemtc^gether  in  order  to  make  them  agree.   They  moft  refemble 

(«)  Sb<pberd  Serjeant  mentioned  a  cafe  five  of  whom  (hould  be  a  quorum ;  the  col- 

^'liich  he  Cud  had  been  decided  in  K .  B.  le^or  was  ele^led  by  three,  and  it  was  held 

'fccat  three  years  back,  of  — —  v.  on  a  motion  for  a  new  trial  that  the  furety 

^^;  that  was  an  action  on  a  bond  given  was  not  liable,  as  the  coUedior  was  not  dulr 

^tli«  Defendant  as  fecurity  for  a  colUclor  aupointed.      But  £yr^  Ch.  J.  Ctid,  that  if 

^ibe  rates  in  St.  Andrei t^  H^hom ;  the  the  appointment  had  been  made  by  three, 

M  ad  had  dire^ed  that  the  coUeftor  at  a  board  coofifting  of  five,  he  (hooki  have 

Md  bf  oomioatcd  by  the  commiifioners,  thought  the  appointmtnt  g«od. 

the 
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1 798^       and  tkefefixre  their  votes  were  thrown  away.    The  conftmAioir 

"  dgCho.  I.  c.  7.  uiiheKingY.  Bee/Ian^  was  exprefily  made  with 

G&iNPLBT     jreference  to  the  43  of  Eliz.  the  poor  laws  being  all  in  pari  ma^ 

Baekei.      terid.    And  the  judgment  of  the  Court  in  JVittnell  v«  Gartkam 

did  not  proceed  on  the  words  of  the  Itatute^  but  on  three  other 

grounds :  viz.  The  intent  of  the  founder,  the  refemblance  of  the 

body  to  a  corporation,  and  uiage. 

Eyre  Ch«  J.  The  true  queftion  in  this  cafe  lies  in  a  very 
narrow  compafi ;  it  is  this :  What  is  the  operation  in  law  of  a 
judgment  of  fourout  of  fix  triers,  fix  being  the  number  conftituted 
to  be  the  triers,  and  the  fix  being  afiembled  to  inquire  and  try ; 
whether  it  is  to  be  deemed  the  finding  and  judgment  of  the  body, 
or  merely  the  findiug  and  judgment  of  the  four  individuals  who 
concurred  ?  If  it  is  the  mere  finding  of  the  four  who  conciurred^ 
then  this  leather  is  not  found  infiifficient,  but  if  the  operation  of 
law  on  the  finding  of  four,  who  are  the  majority  of  the  body 
duly  aflembledy  be,  that  their  judgment  is  the  judgment  of  the 
iiiiole,  and  therefore  the  judgment  of  the  triers ;  then  the  leather 
muft  be  taken  to  have  been  found  infufiicient,  and  the  Defen- 
dants are  juftified*  On  the  firft  argument  I  thought  this  ques- 
tion would  turn  on  two  general  heads  of  inquiry,  ift,  >Vhat 
the  general  rule  of  law  was  in  the  cafe  ofbodiesof  menentrufted 
with  powers  of  this  nature ;  whether  they  muft  all  concur,  or 
whether  the  decifion  of  the  majority  would  bind  the  whole? 
adly^  Suppofing  the  latter  to  be  the  general  rule,  whether  that 
general  rule  is  to  be  controlled  by  the  intent  of  the  IcTgiflature  as 
colle£led  from  the  fcope  and  provifions  of  this  a£l  ? 

With  refpe6l  to  the  firft  queftion,  I  think  it  is  now  pretty  well 
eftabliihed,  that  where  a. number  of  perfons  are  entrufted  with 
powers  not  of  mere  private  confidence,  but  in  fome  refpe£is  of  a 
general  nature,  and  all  of  them  are  r^ularly  aflembled,  the  mar 
jority  will  conclude  the  minority,  and  their  a6i  will  be  the  a£l  of 
the  whole.  The  caies  of  corporations  go  fiirther :  there  it  is  not 
neceflary  that  the  whole  number  fiiould  meet ;  it  is  enough  if 
notice  be  given ;  and  a  majority,  or  a  lefi^cr  number,  according  as 
the  charter  may  be,  may  meet,  and  when  they  have  met,  they 
hjfcome  juft  as  competent  to  decide  as  if  the  whole  had  met. 
With  a  view  to  this  cafe,  thofe  who  have  met  reiemhle  the 
fix  triers  who  have  authority  to  decide :  and  then  a  queftion 
arifes,  how  they  may  a£l  when  they  have  met.  The  cafe  in 
Atkyns  fliews  the  opinion  of  a  great  Judge,  Lord  Hardwicke^  who 
was  much  converfilnt  with  this  fubjed  in  one  part  of  hb  judicial 

life. 
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lift^  that  the  majority  of  perfbns  aflembled  will  conclude  the       1 798. 
minority,  and  an  aft  done  by  them  will  be  the  aft  of  the  whole      ■  '  '    '■ 
body.    And  that  part  of  the  Law  of  Corporations  applies  to     ^*'^^*'*'' 
this  cafe;  that  with  regard  to  powers  not  merely  privat^  which.      Barbkr/ 
are  to  be  exerciied  by  many  perfbns,  provided  a  fufficient 
number  be  aflembled,  the  aft  of  the  majority  concludes  the 
minori^,  andbecomes  the  aft  of  the  whole  body.     If  that  be  fb^ 
the  argument  drawn  from  the  word  '<  triers"  being  ufed  generally, 
in  the  33d  and  46th  feftions,  will  not  ftand  much  in  our  way: 
becaufe  the  judgment  of  four  triers  in  this  cafe  is  the  judgment 
of  all,  as  much  as  if  all  had  concurred.    There  is  nothing  then  in 
the  general  rule  of  law  to  prevent  this  finding  from  being  held 
good.  But  the  queftion  is  fliU  open,  whether  on  the  conflruftion 
of  this  particular  flatute,  it  does  not  appear  that  not  only  all 
Ae  perfbns  mnfl  be  affembled,  but  that  every  one  of  them  fhould 
concur,  or  at  leafl  that  one  ofeachclafsfhould  concur.  There  was 
ibmethingvery  plaufible  in  that  lafl  argument,  but  I  am  now  clearly 
Atisfied,  either  that  all  mufl  concur,  or  that  a  majority  may  decide 
for  the  whole.    There  is  nodiing  in  the  aft  which  neceflarily  leads 
to  a  conflruftion,  that  the  majority  muft  be  compofed  in  any  par- 
ticular manner.   With  regard  to  the  general  queflioh,  it  has  been 
signed  mofl  weightily,  that  as  the  leather  might  be  feized  in. all 
Aeftages  of  the  manvifafture,  it  was  right  that  the  authority  which 
WMto  determine  fhould  be  delegated  to  perfbns  of  all  the  different 
tndea,  in  order  that  the  body  might  be  aided  and  affifled  by  the 
uiiled  experience  of  all  the  branches,  whenever  the  inquiry  fhould 
come  before  them.     But  it  flruck  me  that  when  the  body  was  fb 
cmftitnted  and  had  affembled,  and  could  have  the  affiflance  of  the 
mated  experience  of  all,  the  neceffity  of  all  concurring  in  the 
final  judgment  was  not  fb  apparent,  and  might  be  attended  with 
inconvenience.   It  is  indeed  a  truth,  that  in  a  body  compofed  of 
three  dafles  of  trade,  thofe  who  are  of  the  particular  trade  (^ 
triiidi  the  owner  of  the  goods  happens  to  be,  may  feel  an  inclina'^ 
tkm  to  &vour  the  members  of  their  own  trade,  and  may  hefitate  to 
condemn,  when  they  themf^ves  might  be  liable  to  condenmation 
the  next  time.    And  this  might  be  attended  with  a  great  deal  of 
ineonvenieiice,  fince  the  fearchers  are  obliged  to  execute  a  public 
doty  J  and  the  validity  of  their  a£ts  muft  depend  upon  the  judg* 
jnent  of  the  triers  (a).     It  feems  better  that  when  all  the  know-* 
ledge  which  each  clafs  can  afford  has  been  communicated,  tfa# 

whole 
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I7$8.       iAuAb  Hicsaid  be  governed  by  the  majority.    This  cafe  has  been 
•  ooonpared  to  the  cafe  of  juries,  and  in  many  refpe6U  it  is  anak>» 

9°'''^  gous;  but  in  an  abundance  of  particulars  It  is  unlike.  On  the 
Baeksk.  ahftra6l  queftion  it  has  often  been  debated,  whether  there  is  policy 
and  good  realbn  on  the  fide  of  the  rule  which  requires  unanimity 
in  a  jury.  However  good  therefore  the  rule  mi^  be  found  in 
praAioe  when  applied  to  juries,  yet  if  it  be  doubtful  in  theory  we 
ought  not  to  force  the  analogy,  and  ^ply  the  rule  to  other  cafea 
where  it  may  be  found  inconvenient.  It  is  impoffible  that  bodies 
of  men  fhoidd  always  be  brought  to  think  alike:  there  is  often  a 
d^^rec  of  coercion,  and  the  majority  is  governed  by  the  minority, 
and  vice  'oerfd,  according  to  the  ft  rength  of  opinions,  tempers,  pre- 
judices, and  even  interefts.  We  ihall  not  therefore  think  ourfUves 
bound  in  this  cafe  by  the  rule  which  holds  in  that.  I  lay  no  great 
ftrefs  on  the  claufe  of  the  a6l  which  appoints  a  majority  to  »R,  in 
certain  cafes,  becauie  that  appears  to  have  been  done  for  particular 
reafons  which  do  not  apply  to  the  ultimate  trial :  it  rdates  only 
to  the  aflembling  the  iearchers;  now  there  is  no  doubt  that 
all  the  fix  triers  muft  afientble ;  and  the  only  queftion  is,  what 
they  muft  do  wh^n  affembled  ?  We  have  no  light  to  direA  u»  in 
dus  part,  except  the  argument  from  the  nature  of  the  fubjeA. 
The  leather  being  fubjeA  to  feizure  in  every  fUge  of  the  mann^ 
fiiAure,  the  tribunal  ought  to  be  compofed  of  perfbns  ikilfiil 
m  every  branch  of  the  manuia3;ure.  And  I  cannot  fay  there  is  no 
wei^t  in  the  argimient,  drawn  from  the  neCeffity  of  perfons  ccm* 
enrring  in  the  judgment,  who  are  pofiefled  of  different  branches 
of  knowledge,  but  ftanding  alone  it  is  not  fb  condufive  as  to 
oUige  us  to  break  through  a  general  rule :  befides,  it  is  very 
much  obviated  by  this  confideration,  that  when  all  have  afiembled 
and  communicated  to  each  other  the  neceflary  informaticm,  it  is 
fitter  the  majority  fhould  decide  than  that  all  fhould  be  preffed  to 
a  ocmcurrence.  If  this  be  fb,  then  the  reaibns  drawn  from  the 
B&j  and  which  have  been  fuppofed  to  demand,  that  the  ^ole 
body  ihonld  unite  in  the  judgment,  have  no  fiiffici^it  avail,  and 
conlequently  the  general  rul^  of  law  wiU  take  place;  viz*  that 
Adjudgment  of  four  out  of  fix  being  the  whole  body  to  whom 
Ihe  authority  is  del^ated  regularly  afiembled  and  a&ing,  is  the 
judgment  of  all. 

BuLLER  J.  The  fuil^  queftion  to  be  confidered  in  this  cafe  is, 
irhat  is  the  l^al  effe&  and  underftanding  of  the  fa6U  dtfcdofed 
iqpon  this  record,  and  I  think  this  point  has  been  extremely  weD 

argued 


^ 
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•igaed  by  my  Brother  Adair,  whoie  argiimenty  together  with  ^       1 75^ 
«ith<mtie8  which  he  lias  cited^  has  convinced  my  mind^  that  fitting  •  ■'- 

here>  we  muft  pronounce  this  to  be  the  finding  of  all  the  fix  triers.       ^' v!''^^ 

"This  is  a  cafe  in  which  fix  perfons  are  united  together  as  ooe  Ba&ksr. 
body»  andare  required  by  the  a6t  to  form  an  opinion.  TheyaiB 
not  pormitted  to  fay  we  will  form  no  opinion,  but  they  mufi;  de- 
cide ndiether  the  leather  be  fufficient  and  ferviceable  or  not.  Four 
of  them  expre&ly  decide  that  it  is  not;  the  other  two  do  not 
agree  in  that  finding,  but  they  do  notdiflent:  and  I  take  it  that 
in  filch  a  eaie^  where  the  law  compels  peribns  convened  und^ 
im  oath  to  form  an  opinion,  if  any  of  them  do  not  pronounce 
i^ainft  the  opinion  of  the  majority,  they  find  for  it*  If  that  h9 
fis  it  puts  an  end  to  this  cafe;  for  if  it  is  to  be  underftood,  upoa 
this  record,  that  this  judgment  has  the  eiFeA  of  a  judgment  cf 
the  fix  triers,  no  queflion  remains  to  be  confidered. 

But  upon  the  a6l  two  queftions  arife :  ift,  Whether  all  th« 
fix  trials  muft  concur  in  their  judgment,  or  whether  a  majori^ 
are  ikfficient  to  decide?  2dly,  If  a  majority  can  decide,  what 
that  majority  muft  confift  of  ?  Now  it  feems  to  me^  that  upcm 
the  firft  queftion  the  authority  of  Co.  Litt.  1 8 1.  &  if  we  went  no 
fiiither,  is  decifive;  becaufe^it  is  there  fidd  in  expreis  terms, 
that  in  matters  of  public  concern  the  voice  of  the  majority  Audi 
govern.  It  is  to  be  remembered,  that  not  a  fingle  cafe,  not  a 
diAmn  has  been  quoted  on  the  other  fide  of  the  queftion,  and  . 
that  this  ftands  wholly  uncontradi6ied.  In  the  next  place^  I 
think  there  is  great  weight  in  fbme  of  the  cafes  which  have 
been  m^itioned,  and  tliat  the  conclufion  to  be  deduced  firom. 
them  goes  much  further  thanf  has  been  admitted.  Wittnell  v. 
Qarikam  was  faid  to  have  been  decided  upon  three  dLG^nt 
grounds:  ift.  Upon  the  founders  intent;  idly,  Qnarefem« 
Uanoe  to  the  cafe  of  corporations ;  and  3dly,  Upon  ufage.  One 
thing  is  dear  firom  this  authority,  that  a  deed  which  Qieaks  un 
general  terms,  giving  a  power  t6  a  certain  number  of  perfons,  doet 
not  neceflarily  import  that  all  thefe  perfons  fhall  concvr,  becaufe 
if  that  were  neceffarily  the  legal  conftru6lion  of  the  deed,  ufage 
would  be  laid  out  of  the  qudtion.  Then  we  have  got  thus  fiur 
JBepoDL  this  cafe,  that  a  deed  which  gives  a  power  to  a  certaia 
number  of  perfons  may  admit  of  two  conftru£lions ;  eidia*  that 
all  muft  join  in  the  a^  or  that  the  majority  may  do  it ;  in  no 
other  way  could  ufage  be  admitted;  ufage  being  admitted,  it  cef* 
tainlylpad  its  effeA  in  that  cafe.    The  cafe  therefore  is  open  to  the 

aigiunent  of  inconvenience^  which  was  llightly  touched  upcm : 

for 
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1 798*       for  if  the  aft  admits  of  two  conftniftions,  certainly  the  argument 

■  nf  inccmyttiience  applies.     Now  if  it  be  neeeilary  that  all  fliould 

Grinolbt     concur,  one  man  may  deftroy  the  determination  of  five,  though 

BA&Kift.      that  one  may  be  the  leaft  qualified  of  the  whole  fix  to  judge;  and 

the  confequence  will  be,  that  if  the  defeft  be  in  the  tanning  of 

the  leather,  and  by  the  tanners  and  the  cordwainers  o[Hnionft 

it  be  pronounced  infufficient,  yet  if  one  currier  declare  it  to  be 

fufficient,  the  judgment  of  the  others  will  not  avail.     Why, 

that  is  unreafonable  upon  the  hcfc  of  it,  and  therefore  fuch  a 

conftruftion  cannot  be  adopted.    It  feems  to  me  therefore  upon 

the  whole  view  of  the  cafe,  that  the  majority  o^the  fix  muft 

decide.     With  refpeft  to  that  majority  bdng  compofed  in  any 

particular  way,  I  can  fee  nothing  in  the  ftatute  which  warrants 

fuch  an  idea. 

Heath  J.  I  am  of  the  &me  opinion,  and  as  the  cafe  has 
been  to  fuUy  entered  into,  I  fiiall  very  ihortly  deliver  the  reaibns 
on  which  my  opinion  is  founded.  In  the  firft  place,  a  queftion 
has  been  made  whether  or  no  a  power  requiring  in  the  exerciie 
of  it  (kill  and  diicretion,  being  delegated  to  a  certain  number 
of  men,  ought  to  be  exercifed  by  all,  or  whether  it  is  fufficient 
that  it  fliould  be  exercifed  by  the  majority  of  them?  I  do  not 
think  that  either  of*  the  three  cafes  cited  at  the  bar,  either  the 
cafe  out  of  Aih/ns,  or  the  two  cafes  out  of  the  Term  ReporiSf 
dire6lly  go  to  prove  the  propofition  contended  for  by  the  Plain*- 
ti£&;  becaufe  thofe  decifions  might  have  been  maintained  upon 
other  grounds,  for  I  obferve  that  in  all  the  three  cafes  the 
powers  in  queftion  were  new  powers  delegated  to  bodies  of 
men,  in  which  by  feveral  ftatutes  and  the  common  law  the  bi&a 
of  the  majority  conclude  the  minority;  it  might  therefore  be 
confidered  that  the  new  power  ought  to  be  exercifed  exaAly 
in  the  fame  way  as  the  old  power  would  be.  However,  w€ 
find  feme  di&a  of  very  great  re(pe£lability,  viz.  of  Lofd 
Hardmcke^  and  the  Judges  who  prefided  in  die  Kin^s  Bendk^ 
to  fliew  that  as  well  upon  common  law  and  common  reafi» 
as  upon  the  particular  circumftances  of  the  cafes  before  them, 
the  a£l  of  the  majority  concluded  the  minority.  Then  the 
queftion  has  been  argued  upon  the  different  claufes  of  the 
ftatute^  and  it  feems  to  me,  that  a  very  good  anfwer  has  beco 
given  to  thefe  claufes.  All  muft  concur  in  trying,  and  then 
^  -      though  they  be  of  different  opinions,  feme  of  one  opinion, 

fome  of  another,  yet  all  having  tried,  the  majority  ibalj 
bind* 

Thowgli 


Grinolst 

V. 
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« 

Though  we  have  no  particular  decifions  direAly  in  point,  yet       1798. 
tliere  are  fame  ufaget  and  fome  received  opinions  which  are 
equivalent  to  decifions. — We  know  very  well  that  in  all  coxn- 
Jniffions  of  oyer  and  terminer  and  gaol  delivery,  and  of  the       Barker. 
fxace,  where  a  quorum  is  conftituted,  and  it  is  noceflary  that  a 
qiKUum  ihould  be  prefent  to  do  the  a6ls  for  which  they  are 
^j>pointed.  yet  if  the  quorum  are  in  the  minority,  the  majority 
ifaall  conclude  the  minority.     For  thefe  reafons  I  concur  in 
'jpinion  with  his  Lordfliip  and  my  Brother. 

RooKE  J.  I  might  reft  fatisfied  with  deciding  on  the  particular 
Srcumftances  of  tliis  cafe,  and  if  I  did,  I  fliould  agree,  that  after 
authority  of  the  King  v.  Foxcroft^  four  having  abfolutely 
in  this  cale,  and  the  two  others  having  only  refufed  to 
incur,  will  amount  to  a  finding  by  the  whole  body.    But  as  that 
t  lay  a  ground  for  fiirther  litigation,  I  think  it  right  to  be 
explicit.    Ilhink  the  words  of  the  ftatute  are  at  leaft  dpubt- 
and  I  am  warranted  in  fb  thinking  fince  the  counfel  have  not 
themfelves  to  contending  that  the  whole  body  muft 
,  but  either  the  whole  body  or  one  of  each  clafs.     The 
oonftru£iion  feems  extremely  queftionable,  fince  the  a& 
no  mention  of  the  three  clafiies  which  in  jC  24.  appoints 
for  the  country,  though  they  are  to  examine  and  try  in  the 
iray  as  thofe  in  London.    The  authority  given  to  the  triers 
in  die  preient  inftance  is  general  to  examine  and  try  whether 
certain  goods  are  fefrviceable  or  not,  and  is  committed  to  them 
b  die  advancement  of  public  juftice,  and  as  a  public  truft. 
Kov  the  decifions  are  numerous  (and  may  be  found  in  Viner^ 
tide  Authority^  letter  B)  to  Ihew  that  a  different  confi;ru6lion 
(ntvailg  with  refpefi  to  private  authorities  and  authorities  for 
tbe  adfancement  of  public  jidlice.     So  alfo  Lambard  in  his 
Aiftioe  of  the  Peace  ftates  exprefsly  that  where  a  precept  for 
Jbee{iing  the  peace  is  made  jointly  to  twain,  one  alone  may 
ieme  uid  execute  that  precept;  following  the  rule  laid  down  in 
GkLitL  181.  d.     If  this  be  the  cafe  and  we  are  not  bound  by 
die  AnEt  words  of  the  a6l,  (which  it  (cems  agreed  we  are  not,) 
but  are  to  give  the  clauies  fiich  a  conftru£iion  as  will  beft  ad- 
Tanoe  the  ends  of  public  jufiiice,  there  can  be  very  little  doubt 
how  we  ought  to  decide.   We  fliall  not  advance  public  jufi;ice  by 
ftyiog  that  though  a  majority  of  the  triers  who  have  had  the  ad- 
vantage of  all  the  information  to  be  derived  from  the  whole  fix 
who  ccMnpole  the  tribunal,  are  of  opinion  that  the  leather  is  im- 
fervioeable^  ftill  anyone  man  ihall  have  it  in  his  power  to  prevent 
roui*  R  a  find- 
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1798.       a  finding  by  holding  out  againft  the  reft*    All  fix  muft  un- 

^      doubtedly  try;  but  it  does  not  therefore  follow  that  they  muft  all 

&1NDLBT     decide  the  fame  way.     Each  man  is  after  due  examination  and 
Bakkbr.      inquiry  to  decide  according  to  the  beft  of  his  judgment,  and  the 
queftion  is  to  be  determined  by  the  opinion  of  the  majori^. 

Judgment  for  the  Defisndants. 


-Wfjf  nth.  Da  Costa  v.  Davis. 


If  the  condition 
of  I  bond  be  to 


T^EBT  on  bond  for  1460/.  dated  20th  Jidy  1 797,  and  given  by 
reiiderrpwfon  '^  ^^^  Defendant  and  one  J.  G.  Kokn  to  the  Plaintiff  to  pro- 
in  execution  eure  the  releafe  of  one  Edward  May^  who  was  in  execution  at 
been  difcharged,  ^^  ^^it  of  the  Plaintiff.  The  condition  was  that  if  the  obligcns 
k  *»  ▼(lid.  ^r  the  fidd  Edwetrd  May  fiiould  pay  to  the  Plaintiff  730/.  and 

oneof  twothings;  xntereft,  on  or  before  loth  January  1 798 ;  or  if  default  fliould  be 
J»«  «*^?""  made  in  fuch  payment,  then  if  the  obligors  Ihould,  on  the  X2th 
reafonfof  no^  January  1798,  furrender  the  faid  Edward  May  to  the  Plaintifl^ 
pwrformingtht    ^  xhe  houfe  of  one  Thomas   Wrightj  between  the  hours  of 

twelve  and  two,  to  that  he  might  be  again  taken  in  execution, 
the  bond  fhould  be  void. 

Plea.  That  before  and  at  the  time  of  making  the  bond.  May 
was  a  prifbner  in  the  Fleets  charged  in  execution  at  the  fuit  of  the 
Plaintiff  and  feveral  others:  that  a  little  before  the  making  of  the 
bond,  May  requefted  the  Plaintiff  to  difcharge  him  from  the 
fidd  execution  at  his  fuit,  and  offered  the  bond  'in  queftion  as  a 
fecurity  for  his  debt  to  the  Plaintiff;  which  bond  was  accordingly 
given,  and  May  was  difcharged  from  the  execution  at  the  Plain- 
tiff's fuit;  but  that  the  other  creditors  having  reiufed  to  difchai^ 
him,  he  continued  a  prifbner,  whereby  the  obligors  were  jure- 
vented  from  furrendering  him  at  the  time  and  place  in  the  con- 
dition mentioned ;  that  the  obligors,  before  the  day,  gave  notioe 
to  the  Plaintiff  that  they  could  not  furrender  May  according  to 
the  condition,  but  that  May  was  then  in  the  Fleets  and  would 
be  there  on  the  12th  January^  between  twelves  and  two,  and  that 
the  obligors  would  then  and  there  render  the  faid  May,  fb  that  he 
might  be  again  taken  in  execution ;  and  that  the  obligors  on  the 
1 2th  January  were  in  the  Fleets  and  attended  there  between 
twelve  and  two^  and  then  and  there  had  the  body  of  the  fidd 
Mayy  and  were  ready  to  furrender  and  deliver  him  up  to  the 
Plaktifl^  fb  that  he  might  be  again  diarged  in  executioDy  bot  that 

neither 
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neither  the  Plaintiff  or  any  perfbn  on  his  behalf  was  there  to        I79B. 
receiye  him.     And  this,  ^c.  wherefore,  4*^.  ■ 

General  demurrer  and  joinder.  ^^  ^°*^^ 

Le  Blanc  Serjt  for  the  Plaintiff  contended,  that  no  legal  excufe       Davis. 
for  non-performance  of  the  condition  was  fliewn  by  the  plea. 

Willi(ims  Seijt.  contrd  infifted,  that  the  condition  to  furrender 
had  been  fubftantially  performed,  and  cited  Fre/hwater  v.  Eatouy 
I  &r.  49.  where  the  condition  of  the  recognizance  was  to  fur- 
render  the  principal  to  the  keeper  of  the  Palace  court ;  a  writ 
of  error  in  the  Kin^s  Bench  having  been  brought,  and  the 
judgment  below  afiirmed,  a  furrender  to  the  Marihal  of  the 
Marjhalfea  was  held  a  good  performance  of  the  condition  of  the 
recognizance. 

The  Court  was  of  opinion  on  the  authority  of  Vigers  v.Aldrichj 
^Burr.  2482.  that  the  firft  p^  of  the  condition  was  void,  being 
to  render  a  prifoner  in  execution  who  had  been  once  difcharged, 
and  therefore  as  th^  other  part  had  not  been  performed,  the  bond 
WBs  forfeited.  Befides  that  where  the  condition  of  a  bond  is  to 
do  one  of  two  things,  fhewing  that  one  could  not  (a)  be  per- 
formed, is  no  godd  reafon  for  not  having  performed  the  other. 

Judgment  for  the  Plaintiff. 

(«)  Unlefs  it  become  impoiTible  by  the  a^     or  by  the  A&.  of  God.  Laughter  i  Cafe. 
d  the  obligee.  Com,  Dig,  Conditien  (K.  2).     sCo,%\  B, 


Whitelock  Adminiftrator,  &c.  and  Others  v.  Heddon  m^y  xath. 

and  Others. 

l^^is  was  a  caie  lent  under  the  direction  of  the  Lord  Chan-  Teftator  deviM 
ceDor  for  the  opinion  of  the  Judires  of  this  court,  which  "  ff' ,^'V^5*r: 

A        1       «  rwrt  nrt  .»»^i  I\  \  %       •  n  •  f    t       £•       I        /*        hold,  learchoW, 

itated:  ttiat  Thomas  Whttdock  (the  teftator)  bemg  feiied  ot  a  leale-  13*^.  cftates"  to 
lK)ld  eftate  for  three  lives,  under  the  Archbilhop  of  YbrAr,  and  a  -^^  Jj  ^"'  ?^^ 
finaO  freehold  eftate,  made  his  will  the  31ft  Augu/l  1778;  by  (haii  have  « an^ 
which  after  giving  to  his  fon  John  Whitelock  an  annuity  of  20/.  [^  °«*j*°J?^^,j 
for  life,  charged  on  his  freehold,  leafehold,  and  fountainfliold  male  iflUe  as  B, 
eftites  at  Monckton  Mains  and  Balder/by  in  the  county  of  Yarh  ^^^^^J^,"^^'' 
and  alio  a  frirther  annuity  of  20/.  for  life,  afler  the  deatn  of  twenty.one«" 
Mn.E.  Beckwith  charged  on  the  lame  eftates,  and  alfo  an  JjJe^Eul^r 

profits  of  the 
dbt€t  A  he  attains  twenty-^nt ;  by  a  fobTequcnt  daufe  he  gave  **  all  the  refidoe  of  his  real  and  perfonal 
cfeocs  whatfoercr,  ooc  before  difpofed  of,  to  A.  his  heirs,  Istc.  for  erer;"  B.  had  one  ibo  who  died  before 
A,  attained  twenty-one,  and  a  fecond  who  was  bom  three  weeks  after  that  period ;  held  that  the  fiift  Hon 
'  oodrini,  but  thst  the  fecend  took  sn  eftate  in  tail  male. 
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1798.        annuity  of  10/.  for  life  to  his  daughter  E.  Heddon  wife  of 
W.  Hcddon  of  Balderjhy^  Yeoman,  charged  on  the  fame  eftatesy 
and  for  her  feparate  ufe ;  he  devifed  as  follows :  **  Item  I  give 
Hid  DON.       <<  devife  and  bequeath  unto  my  grandfbn  John  Heddon  fon  rf 
"   W.  Heddon  of  Balderjhy  aforefaid  Yeoman  all  my  freehold 
"  leafehold  fountainOiold  lands  tenements  hereditaments  and 
eftates  whatlbever  to  him  his  heirs  and  afllgns  for  ever,  lave 
and  except  as  hereinafter  mentioned,  that  is  to  fay,  provided 
that  in  cafe  my  faid  fon  John  Whitelock  fliall  have  any  fon 
or  Ions  begotten  and  born  in  lawful  matrimony  then  I  give 
**  devife  and  bequeath  all  my  iitid  freehold  leafehold  fountain- 
''  fiiold  lands  tenements  hereditaments  and  eftates  whatfbever 
**  hereinbefore  given  and  devifed  to  my  grandfbn  John  Heddon 
to  fuch  male  iflue  as^my  faid  fon  John  Whitelock  fhall  or  may 
have  at  the  time  of  my  faid  grandfbn  John  Heddon  attaining 
the  age  of  twenty-one  years,  but  I  will  order  and  direft  that 
**  in  cafe  my  faid  fon  John  Whitelock  fliall  have  any  male  iffue 
**  then  I  order  and  dire6l  that  the  faid  John  Heddon  fliall  re- 
**  ceive  the  rents  aiid  profits  of  my  faid  freehold  leafehold    ■ 
*'  fountainfhold  lands  tenements  hereditaments  and  eftates  what- 
"  fbever  until  he  fhall  attain  the  faid  age  of  twenty-one  years 
**  as  above  mentioned."     He  next  proceeded  to  give  feveral 
legacies  to  his  grandchildren,  the  Heddons^  to  fome  of  his 
friends,  and  to  the  poor  diBiJhop  Monckton  in  the  county  of  York^ 
and  then  devifed  thus :  <^  Item  as  to  all  the  reft  and  refidue  of 
**  my  real  and  perfbnal  eftates  of  what  nature  or  kind  fbever 
*'  not  hereinbefore  difpofed  of  I  give  devife  and  bequeath  the 
**  fame  to  my  grandfbn  John  Heddon  his  heirs  executors  ad- 
*'  miniftrators  and  affigns  for  ever."     Thomas  Whitelock  the 
teftator  died  28th  December  1780,  leaving  John  Whitelock }}i% 
only  fon  and  heir  at  law.     The  devifed  eftates  were  taken  pof- 
feflion  of  for  die  ufe  of  John  Heddon  the  firft  devifee,  till  he  at- 
tained the  age  of  twenty-one  years,  and  when  that  period  arrived, 
viz.  2  ift  Mai/  1 792,  he  entered  on  thofe  eftates.    After  the  death 
of  Thomas  Whitelock  the  teftator,  and  before  John  Heddon  at- 
tained the  age  of  twenty-one,  John  Whitelock  had  a  fon  borx^ 
named  John,  who  died  when  five  weeks  old,  and  before  Joh^9^ 
Heddon  attained  twenty-one.      At  the  time  of  John  Hedd^cxH 
attaining  the  age  of  twenty-one,  the  wife  of  John  Wfiitelo^ 
was  en/ient  with  a  child  which  was  born  3d  Av^ufi  1792,  bei'Kig 
fomething  lefs  than  tlu*ee  months  after  John  Heddon  attain- 


IN  THE  Thirty-eighth  Year  op  GEORGE  III.  24f 

ingthe  age  of  twenty-one.     This  child  was  chriftened  Thomas j        1798. 
and  died  24th  January  1 795.  ^ 

The  queftion  for  the  opinion  of  the  Court  was,  Whether  the    ^'«»^^'^oc'^ 
above-named  Johji  Whitelock  the  firft  fon  of  the  Plaintiff  Ji^hn      Hkodojc. 
Wkitehck^  or  the  faid  Thomas  Whitelock  the  fecond  fon  of  the 
laid  Plaintiff  John  Whitelock^  or  either  of  them,  were  or  was 
entitled  to  anv  and  what  eftate  under  the  will  of  the  faid  Thomias 
Wkitelock  their  grandfather  in  the  eftates  thereby  devifed  ? 

Le  Blanc  Seijt.  for  the  PlaintifJ*.  The  words  of  the  will,  "  at 
"  the  time  of  my  faid  grandfon  John  Heddon  attaining  the  age 
**  Off  twenty-one  years"  are  not  delcri]>tive  of  the  perfbns  who 
arc  to  take,  but  only  of  the  time  at  which  they  are  to  take.  If 
tbisbe  true,  dien  an  intereft  veiled  in  the  eldeft  infant  John 
Wkitelock  as  fbon  as  he  was  born.  At  any  rate  however  the  fe- 
cond fon  T,  Whitelock^  who  was  in  ventre Ja  mere  at  the  time  of 
Mm  Heddon* s  attaining  his  age  of  twenty-one,  comes  within  the 
defcription  of  the  above  words.  Doe  d.  Clarke  v.  Clarkcr  2  H, 
^399.  Doe  d.  Lancq/liire  v.  Lancqjhire^  5  T.jR.  49.  'Miller  v. 
Twner^  i  Vez.  85.  (a)  (the  Court  faid  that  point  need  not  be  con- 
tended, as  it  was  now  fully  fettled).  However  it  is  immaterial 
which  of  the  fons  did  take ;  I  only  contend  that  if  either  took,  the 
cflate  given  was  a  fee.  The  teitator  devifed  all  his  ellates  to  his 
grandfon  by  his  daughter,  but  foreiecing  that  his  fon  might  have 
a  fon,  he  meant  to  fubftitute  that  fon,  if  any  fuch  there  fhould  be, 
in  the  place  of  the  firlt  devifee,  who  was  then  living.  Now  if  the 
fiwtt  of  the  fon  fhall  not  be  lield  to  have  taken  a  fee,  tliey  will 
have  a  lefs  eftate  than  the  fon  of  the  daughter.  Befides  a  devife 
"  of  all  my  eftate  or  ellates"  will  carry  a  fee  unlefs  tlie  Court 
fees  words  to  narrow  the  conftruftion.  As  to  the  fuppofed  words 
of  limitation  which  are  fuperadded ;  "  male  illue"  may  be  con- 
i^raed  either  as  words  of  purchaf  e  or  limitation,  according  to  the 
intent  of  the  teftator,  and  the  refiduary  claufe  may  have  been 
idated  by  unneceflary  caution.  Though  the  Plain tif]^  will  only 
beentided  to  the  freehold  on  the  idea  that  either  John  or  Thomas 
Whitelock  took  a  fee,  fince  nothing  has  been  done  to  bar  tlie  re- 
nudttders,  yet  if  an  eflate-tail  in  the  freehold  pafTed  either  to  John 
«r  Thomas  Whitelock^  the  leafehold  will  have  vefled  abfolutely  in 
^hcm,  and  the  Plaintiffs  will  be  entitled  to  that  part  of  the  eflate; 
'ttJefs  indeed  the  nature  of  the  tenm-e  under  the  Archbifliop  of 
K»i  may  make  a  difference.     If  "  male  iffue  of  John  WhitelocK^ 

(«}  Long  V.  BUikall  and  others,  7  Term  Rgp,  loa 
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1 798.        be  conftnied  to  mean  all  male  defcendants  of  John  fVhitelockj  fo 
long  as  there  fhall  be  any,  then  the  firft  and  other  foUs  muft 
take  fucceffively  as  tenants  in  tail  male,  or  all  the  fbns  muft 
HiBDOH.      take  as  joint-tenants  with  feveral  inheritances  in  tail  male. 

Shepherd  Seijt.  for  the  Defendants.  John  Whitelock  took 
only  an  eftate  for  life.  The  exprefe  words  of  the  will  give  to 
John  Heddon  an  eftate  in  fee;  and  when  the  teftator  vSes  the 
fame  words  of  defcription  in  the  provifional  devife  to  the  fon  of 
John  Whitelock^  which  he  employed  in  the  devife  to  John  Hed^ 
doHy  he  only  meant  to  denote  the  premifes,  and  not  the  quan- 
tity of  the  eftate.  If  it  fliould  be  held  that  the  fon  of  John 
Whitelock  was  intended  to  take  a  fee,  then  the  refiduary  clauie 
muft  be  rejefted  altogether  as  having  nothing  to  operate  upon. 
There  is  no  cafe  where  the  word  *'  eftate"  or  "  eftates**  has 
been  held  to  give  a  fee,  unlefs  accompanied  by  other  expref- 
fions  demonftrative  of  fiich  an  intention.  In  Denn  d.  Moore  ▼• 
Mellor^  S  T.R.  563.  it  was  held  that  the  word  "  hereditaments^ 
would  not  give  a  fee,  and  an  expreffion  of  Mr.  J.  Btdler^  whidi 
was  thought  to  convey  a  contrary  opinion,  was  there  com* 
mented  upon.  But  it  has  been  contended  that  the  fons  of 
John  Whitelock  by  force  of  the  words  "  male  ifTue"  were  to  take 
an  eftate*tail.  Thofe  words  are  only  IjTionimous  to  *'  fon  or 
fons"  before  ufed,  and  though  fiich  a  conftru6lion  will  give  a 
better  eftate  to  the  children  of  the  daughter  than  to  thofe  of 
the  fon,  yet  that  appears  to  have  been  the  teftator's  intention ; 
I  ft,  From  the  circmnftanceof  his  having  given  to  John  Heddon 
the  rents  and  profits  at  all  events,  till  he  attained  the  age  of 
twenty-one;  and  2dly,  From  his  having  made  him  refiduary 
devifee. 

Eyre  Ch.  J.  I  apprehend  that  upon  the  queftion  fubmitted 
to  us  we  fhall  have  no  diflSculty  in  faying  that  John  Whitelock  the 
firft  fon  took  no  eftate  at  all.  I  cannot  read  the  will  in  the  way 
which  has  been  fuggefted  by  my  Brother  Le  Blancy  in  order  to 
give  him  a  vefted  intereft,  before  John  Heddon  attained  the  age 
of  twenty-one :  becaufe  I  fee  nothing  in  the  will  which  affords 
any  fufficient  ground  for  fuch  a  conftruftion.  Indeed  that  which 
is  to  be  colle6ied  from  the  words  of  the  will,  warrants  a  contrary 
inference,  the  teftator  having  declared  that  John  Heddon  fhould 
have  the  rents  and  profits  until  he  fhould  attain  the  age  of  twenty- 
one.  With  regard  to  the  eftate  which  Thomas  Whitelock  took,  if 
it  had  been  afked  of  the  teftator  when  he  was  making  the  di^xifi- 
tioo  in  queftion,  what  intereft  he  meant  that  fuch  a  fon  being  in 

venire 
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ventre  fa  mere  at  time  of  John  Heddon  attaining  the  age  of        1798* 

tvrentjr-one,  ihould  have,  I  think  it  very  probable  that  he  would      

have  (aid,  that  Aich  afon  ihould  take  an  eftate  in  fee;  ^d  pro-      "hitelock 
baUy  he  would  not  have  thought  of  the  limitation  over.     This      Hbddon. 
qoeftion  however  has  not  been  afked  of  the  teftator,  and  it  is  but 
oonjeAure  what  anfwer  he  would  have  made  if  it  had  been 
alked ;  we  therefore  mufl  confider  what  he  has  (aid,  and  muft 
pat  a  reafbnahle  conllru6lion  on  his  words,  with  reference, 
where  they  are  capable  of  different  conftru£Uons,  to  the  reft  of 
the  will.     He  has  faid  clearly,  that  he  meant  to  give  an  eftate 
in  fe^fimple  to  his  grandfon  John  Heddon  ;  but  that  if  his  fbn 
John  Whitelock  ihould  have  a  fon  or  fons,  then  he  meant  to  give 
a  benefit  to  fuch  of  them  as  ihould  be  living  at  the  time  when 
Mm  Heddon  ihould  attain  the  age  of  twenty-one.     It  is  moft 
evident  that  he  meant  all  the  fons  oi  John  Whitelock  who  ihould 
be  living  at  the  time  when  John  Heddon  ihould  come  of  age, '  to 
have  a  benefit  of  fome  kind  or  other :  And  the  words  "  fuch 
male  iflTue"  muft  be  conftrued  to  be  ib  far  iynonimous  to  ion  or     • 
fims,  as  that  in  fome  manner  they  ihould  all  partake  of  this 
benefit     Now  there  are  but  two  ways  in  which  this  can  be 
efiefted,  either  by  their  taking  as  joint-tenapts,  or  in  fucceiSon 
in  tail  male.     In  the  ftri6l  acceptation  of  the  words  ^^Jitch  male 
iffoe,"  taken  with  reference  to  the  words  "  ion  or  ions''  before 
nfed,  they  mean  no  more  than  ion  or  fons ;  but  when  I  confider 
thattheie  fons  were  the  fons  of  his  own  fon,  who  it  appears  were 
to  have  the  benefit  of  his  bounty  in  preference  to  the  ion  of  his 
dai^ter,  and  that  this  word  "  iiTue"  is  a  colle6live  term,  capa- 
ble of  being  deicriptive  either  of  peribn  or  intereft,  or  both,  I 
4ink  it  reaibnable  to  underiland  the  word  "  jffue"  in  its  largeft 
^e^  ib  as  to  deem  it  deicriptive  of  an  eftate  in  tail  male  to  th^ 
fate  fXJohn  Whitelockj  as  many  as  there  ihould  be  in  order  of 
fecceffion.     This  is  what  the  words  will  bear.     As  to  the  argu- 
Jfient,  that  a  fee  is  conveyed  to  the  ions  of  John  Whitelock  by  the 
^ord  "  eftates,"  I  take  the  rule  to  be,  that  it  may  convey  a  fee  if 
4e  Court  iees,  on  the  whole  context  of  the  will,  that  the  teftator 
intended  that  it  ihould  do  fo;  but  that,  in  its  ftii6i  technical  fenie, 
^  does  not  convey  a  fee.    I  apprehend  therefore  that  we  ihall  cer- 
"fy>  that  Thomas  Whitelock  took  an  eftate-tail  in  the  ireehold. 

BuLLER  J.  The  firft  queftion  here  will  be  on  the  ienie  of  the 
^•oid  "  efiiate'*  as  uied  in  this  will.  There  are  many  caies  in  which 
^  wcMPd  has  received  different  interpretations.  Nofcitttr  ajociis* 
I^  to  the  words  which  accompany  and  are  conneAed  with  it 
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1798.        What  I  faid  in  a  former  cafe  with  refpeft  to  the  word  "  heredi- 

taments"  has  been  mif-ftated.     I  never  faid  that  it  would  in  all 

HiT£LocK  qq£q^  Carry  a  fee;  but  that,  accompanied  with  otlier  words,  it 
HsoooN.  might  carry  a  fee.  Lord  Kenyon  thought  it  never  could,  and 
^•f*  SS9'  that  was  the  only  point  in  which  we  differed.  Now  if  the  word 
**  eftate"  will  not  pafs  a  fee  in  this  cafe,  the  whole  difpute  with 
refpeft  to  the  freehold  is  at  an  end ;  for  whether  Thomas  White-' 
lock  took  an  eftate-tail,  or  for  life,  will  make  no  difference; 
though  I  concur  in  opinion  with  my  Lord,  that  the  wc^ds  uied 
will  give  an  eftate  in  tail  male. 

Heath  J.  I  am  of  the  fame  opinion.  The  word  "  eftate** 
muft  be  taken  according  to  the  context.  There  is  a  fafe  in 
Eq.  Cqf.  Abr,  {a)  where  a  man  having  devifed  the  refidue  of  his 
goods,  leafes,  mortgages,  eftates,  debts,  ready  money,  and  other 
goods  whereof  he  was  poffeffed,  the  word  "  eftates"  was  con- 
^  fined  to  perfbnal  eftate,  being  coupled'  with  chattels.  It  may 
give  an  eftate  for  life,  in  tail,  or  in  fee,  according  as  the  intention 
of  the  teftator  appears.  Here  I  think  it  caiTied  a  fee-tail,  firom 
the  manifeft  intent  of  the  teftator  to  prefer  the  line  of  the  ion 
to  that  of  the  daughter. 

RooKB  J.  I  am  of  the  feme  opinion.  The  word  "  eftate"  or 
<<  eftates"  may  or  may  not  give  a  fee-fimple,  according  to  the 
context.  There  is  no  expreffion  in  this  will  to  ftiew,  that  it  was 
the  teftator's  intention  to  defcribe,  by  the  word  "  eftates,"  the 
quantity  of  intereft  which  was  to  pafs,  but  only  the  premiles; 
and  I  think  it  does  appear  that  he  meant  to  give  an  eftate-tail,  it 
having  been  his  manifeft  intention  to  give  an  inheritance  to  the 
ion  of  his  fbn,  in  preference  to  the  grandfon  by  his  daughter. 

In  Trinity  Term,  the  following  certificate  was  fent  to  the 
Lord  Chancellor. 

We  are  of  opinion,  that  John  Whitelock^  the  fii-ft  fon  of  the 
Plaintiff*  John  Whitelocky  was  not  entitled  to  any  eftate  under  the 
will  of  Thomas  Whitelock  his  grandfather:  and  that  Thomas 
Whitelock,  the  fecond  fon,  took  an  eftate  in  tail  male  in  the  eftates 
which  the  teftator  held  in  fee-fimple :  and  that,  in  refpe6l  to  the 
leafehold  eftates  for  lives,  he  and  his  heirs  male  took  as  ipecial 
occupants  during  the  lives  of  the  cejlui  que  vies. 

Jas  Eyre. 
1 2th  June  1 798.  F.  Buller. 

J.  Heath. 

G.  ROOKE. 

{m)  1  ToL  p.  178.    Wilkin/m^.  MerryUnd,  Cro.  Car.  447. 
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May  14th. 

Ablett  and  others  v.  Eixis.  'i.EufsR^ 

nPHE  Plaintiff  having  declared  in  debt  for  a  fum  certain,  for  it  i$  not  nccef- 
*   work  and  labour  done,  goods  fold  and  delivered,  money  had  f*''^  ^°  **^®  *^ 

'  o  ^  '  "^  m  error.  *m\  a 

and  received,  and  on  an  account  ftated,  "  which  the  Defendant  judgment  in  debt, 
had  agreed  to  pay ;"  the  Defendant  let  judgment  go  by  default,  ^jf^fhe  .a^" 
and  fued  out  a  writ  of  error,  but  did  not  put  in  bail  in  error.  The  waf  brought  on  a 
Plaintiff  then  proceeded  againft  the  baU  to  the  aaion;  and  Shep-  ^^'^^  '°"'''"' 
^ierd  Seijt  having  obtained  a  rule  to  fliew  caufe  why  the  proceed- 
ings againft  them  fhould  not  be  ftayed  pending  the  writ  of  error, 
JLe  Blanc  Seijt.  fhewed  caufe,  and  contended,  that  as  the  de- 
claration ftated  an  agreement  to  pay  a  fum  certain,  the  Defendant 
by  letting  judgment  go  by  default,  had  admitted  that  agreem^^nt, 
and  was  therefore  bound  to  put  in  bail  in  error  by  3  Jac.  i .  c.  8. 

Shepherd  contrh  cited  Girling  v.  Baker^  Yelv.  227.;  Bidle/bn  v. 
Tf^^ely  3  -Btt/T.  1545.;  and  Trinder  v.  Watfori,  3  Bim\  1566.; 
and  infifted  that  the  form  of  aclion  was  not  fufficient  to  bring  a 
cafe  within  the  ftatute,  which  ought  to  be  conftrued  ftri6lly. 

£tre  Ch.  J.  The  effe6l  of  obliging  this  Defendant  to  give  bail  - 
ilk  error  will  be  to  convert  all  thofe  a6l]ons  which  for  a  century 
pail  have  been  actions  of  affumj^t^  into  aftions  of  debt ;  and  the 
iame  mifchief  will  again  arife  which  firft  occaiioned  their  being 
tiu-ned  into  q/JiimpJiL  To  bring  a  cafe  within  the  ftatute  oijames^ 
tlie  Court  muft  fee  diftin6lly  that  a  ipecific  contrail  has  been 
entered  inta;  and  though  I  think  that  the  ftatute  fliould  be  con- 
ftinued  liberally,  yet  it  does  not  appear  to  me  that,  on  a  fidr 
conftru£lion,  this  form  of  declaring  can  be  confidered  within  the 
Cleaning  of  it. 

fiu£L£R  J.   The  cafes  fecm  to  have  gone  on  a  wrong  principle, 
^liere  it  has  been  faid  that  the  Court  ought  to  conftrue  the  sSt  ^ 

^«^&ly.  If  that  be  the  true  conftruftion,  it  ought  to  appear  that 
^'^^  contra^  is  for  a  fpecific  fum  payable  at  a  certain  time.  But  I 
^t^ould  have  thought  it  better  for  the  Court  to  fey,  that  this  aft, 
^oich  is  a  remedial  law,  iliould  be  conftrued  liberally  to  prevent 
"^^  mifchief  recited  in  the  preamble :  "  Forafmuch  as  his  High- 
Pali's  fubje£ls  are  now  more  conmionly  withholden  from  their 
J^ift  debts,  and  often  in  danger  to  lofe  the  fame,  by  means  of 
^^^ts  of  error,  which  are  more  conmionly  fued  than  heretofore" 
^«y  have  been,"-— However  we  muft  not  overturn  the  cafes. 

Heath 
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1 798.  Heath  J.     We  muft  adhere  to  the  rule  which  has  been  laid 

: —      down;  and  indeed  I  cannot  but  think  that  the  decifions  have  been 

Ablett       conformable  to  the  intention  of  the  Legiflature,  as  the  aft  in  quef- 
Ellis.        tion  pafled  foon  after  the  determination  ofSlade's  cafe  (a),  where 
it  was  held  that  an  a£tion  of  qJ/um^/U  would  lie  in  cafes  like  the 
prefent 

RooKE  J.  of  the  fame  opinion. 

Rule  abfblute  (6}» 

(«)  4  C«.9l.  h.  {6)  Vid.  AUKsmdtr  v.  Bifs^  7  T.  R.  449. 


May  T4th.  ^ 

J*?fi*3^3'  Fox  and  Another  v.  Money,  Widow. 

3  Tau/i  244- 

The  Defendant  CfHEPHERD  Seijt.  having  obtained  a  rule  to  Ihew  cauie  why  the 
tage  of  in  i'rregu-  proceedings  in  this  cafe  fhould  not  be  (et  afide  for  the  foUow- 
Urity  in  the  writ,  ing  irregularity  in  the  writ,  viz.  that  it  was  tefted  the  2  2d  May^ 

^m ippcar-      jj^^^^J  ^f  ^^  2 2d  April. 

CockeU  Seijt.  ihewed  for  caufe,  that  the  Defendant  had  not 
appeared ;  and  therefore,  not  being  in  Court,  was  not  competent 
to  make  the  obje6iion. 

Shepherd  contra  infifted  that  the  Defendant  was  bound  to  ob- 
je&.  in  the  firft  inftance. 

And  the  Court  {abfente  Eyre  Ch.  J.)  being  clearly  of  that 
opinion,  made  The  rule  abfolute. 


Mayis^         Doe  ex  dem.  Gertrude  Baronefs  Dacre  v.  Mary 
8  Term.  Rep.  Jane  Roper  DowaffCF  Lady  Dacre. 

III.  Judgment  o  ^ 

'  'T^His  eje£iment  was  tried  before  Eyre  Ch.  J.  at  the  Sittings  for 

teSii'tor'sfeven  Wejlminfler  after  Eq/ier  Term  1797 ;  when  the  Jury  found 

fillers  ihtre  and   ^  foeciid  verdift,  fettiniF  forth  (as  &r  as  is  material  to  be  ftated) 

fliare  alike ;  on  *.  ^  o  v  / 

the  death  of  any  aS  toilOWS  : 

rfthem,  her  ^  j^j^^  TrevoT  being  feifed  in  fee,  by  will  dated  the  5  th  oi  April 
firft  and  other      1 743,  devifed  his  Capital  maniion-houfe  called  Gliptde  in  Suffer^ 

^^^^f of  fid,  ^*  *®  ^^^  *^-  *^'  ^^  ^  ^^  ®^*^  ^"  ^?^*^*  ^  ^^*  ^°^" 
/««,  to  her        man  Dr.  IL  Trevor  in  fee.     He  then  gave  to  his  fitter  Mrs«  Rice^ 

daughter!  at  te-    ^uriiw*  her  life,  an  annuity  of  700/.,  to  be  paid  half-yearly  out  of 

nantsincommon.  ^  j        .j        '  r  j         ft 

In  cafe  of  any  of  his  eftates  in  Middle/eXj  Denbigh^  and  Flint:  to  Elizabeth  Forfier^ 

the  feven  fifters 

dymg  without  UTue,  or  fuch  ilTue  dying  under  twenty-one,  the  furviving  (iflers  to  take  her  Ihare ;  and  if  all 
the  fifters  Ihould  cfi*  without  ilTue,  or  fuch  iflue  die  tinder  ^wenty-cne,  then  over.  Held,  that  the  words  *  in 
«  default  of  fuch  font'*  did  sot  make  the  lemaiadti  to  the  daughteis  contingent,  which  took  efied  oocwiih- 
ftaading  the  birth  of  a  fon. 

formerly 
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(ormerlj  his  nurfe,  an  annuity  of  50/.  for  her  life  charged  on  the         x  798. 

&xne  eftates ;  to  his  nephew  George  Rice  and  his  niece  Lu(y  Rice,      • 

children  of  his  lifter  Mrs.  Rice^  a  legacy  of  1000/.  each ;  and  to    ^^^^cifi"^ 

his  coufin  Robert  Trevor ^  hr other  oHir.  Richard  Trevor^  a  like  v. 

legacy  of  1 000/.  charged  in  default  of  his  pcrfonal  eftate  upon  his 

iiud  eftates  in  Middlefexy  Denbigh,  and  Flitit.     He  then  deviied 

<^    all  his  manors,  mefTuages,  tithes,  lands,  tenements,  and  here- 

^<    ditaments  lying  and  being  in  the  iaid  counties  of  MiddlefeXj 

**    Denbigh^  and  Flinty  or  elfewhere  not  before  diipofed  of,  fiib- 

**   je6i  to  the  charges  before  mentioned,   unto  and  amongft  his 

**     dear  fifters  Grace  Trevor ^  Mary  Trevor j  Ann  the  wife  of  the 

**     Honourable  G.Bofcawen,  Margaret  Trevor,   Ruth  Trevor^ 

**     Gertrude  Trevor,  and  Arrabella  Trevor,  during  their  natun^ 

*^    lives  refpeftively  ihare  and  (hare  alike,  and  from  and  after  the 

•*    deceafe  of  any  of  them,  then  the  part  or  fhare  of  her  or  them 

fo  dying,  to  go  to  the  firft  and  other  fons  of  fuch  of  theni  to 

dyuig,  and  the  heirs  of  his  and  their  bodies  fucceflively,  and 

in  default  qfjuchjbns  then  to  and  amongft  the  daughters  of 

liis  (aid  fifters  (6  dying  as  tenants  in  common,  and  not  as 

Joint-tenants  and  the  heirs  of  their  refpe6live  bodies  iiluing, 

bat  in  cafe  any  of  his  faid  feven  fifters  laft-mentioned  ftiould 

die,  without  leaving  any  iflue  of  her  body  begotten,  or  that 

fuch  iflue  ihould  die  before  he  or  flie  fhould  attain  his  or  her 

age  of  twenty-one  years,  and  without  iflue,  then  he  gave  her 

Ihare  to  and  amongft  the  furvivors  or  furvivor  of  his  (aid 

feven  fifters  and  their  iflue,  to  go  and  defcend  in  like  manner 

as  before  is  mentioned  as  to  the  ihares,  parts,  or  proportions 

before  given  to  them  relpe6liyely."     Then  having  given  the 

crplus  of  his  pcrfonal  eftate,  plate,  and  jewels,  after  debts  and 

ies  paid,  to  be  divided  amongft  his  faid  feven  fifters,  he  pro- 

^^^ed  thus :  "  And  I  do  fiulher  will  and  appoint  that  in  cale  all 

**     my  laid  feven  fifters  Ihall  happen  to  die  without  iflue,  or  leaving 

**     iflue,  fuch  iflTue  fliall  all  die  before  he,  Ihe,  or  they  ftiall  attain  the 

**     age  of  twenty-one  years  and  without  iflue,  that  then  my  laid 

**    «ftate  in  Middle/ex  and  Wales  (fubjeA  as  aforefaid)  fliall  go  to 

**    and  be  enjoyed  by  fuch  perfon  or  perfons  who  Ihall  then  be 

**    entitled  to  my  eftate  in  Stiffex  hereinbefore  devifed." 

The  teftator  died  the  9th  September  1 743.  On  the  27th  oSJuhf 
*  744,  Gertrude  Trevor,  one  of  the  feven  filters,  married  the 
*i^nourable  Charles  Roper,  and  had  iflTue  two  Ions,  Trevor  Charles 
^^9per  (afteiVardsBai:on£)flrr^)  and  Hhny  Roper  {whodied),  and 
'^  a  daughter  Gertrude  (now  Baronels  Dacre^  and  leflbr  of  the 

Plaintiff"). 
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1 798.        Plaintiflf).  The  Honourable  Charles  RopeAdied  leaving  Gertrudr 

a  widow.     Ruth  and  Margaret^  two  of  the  feven  fitters,  died 

^Da"re"**    without  iflue,  whereby  the  other  five  fitters  became  each  feifed 
V.  for  life  of  one-fifth  of  liiefe  ettates.     On  2d  of  March  1773,  2re- 

Dac&e.  ,^j^  Charles  Roper  the  fon  of  Gertrude^  one  of'the  feven  fitters, 
married  Mary  Jane  Fludyer^  and  previous  to  fuch  marriage  a 
recovery  was  fuffered  of  the  one-fifth  of  which  his  mother  wa» 
feiied  for  life,  with  remainder  to  him  in  tail,  and  the  (ame  was 
fettled  on  the  ifliie  of  that  marriage,  with  remainder  to  his  wife 
for  life,  remainder  to  himfelf  in  fee;  which  remainder  pafled  by 
his  will  to  his  wife  the  Defendant.  (So  that  as  to  that  one-fifth 
.  the  Plaintiff  laid  no  claim.)  Afterwards  by  the  death  of  Mary 
Trevor y  unmarried  and  without  ifTue,  in' Marred  1780,  her  one- 
fifth  became  divided  among  her  four  furviving  fitters  Grace^  Ann^ 
Gertrude^  and  Arrabella^  each  taking  thereby  one-fourth  of  her 
one-fiilh  part.  In  Jtdy  1 780,  GerUiide  Roper  died ;  whereby  as 
well  her  one-fifth  of  the  whole,  of  which  a  recpvery  had  been 
fufiered  on  her  fon's  marriage,  as  her  one-fourth  fharc  of  her 
fitter  Mari/%  one-fifth,  delcended  to  Trevor  Charles  Roper  her 
fbn.  Afterwards,  in  1789,  Arrabella  7>^w  died  unmarried ; 
whereby  her  one-fifth  part  of  the  whole,  and  her  one-fourth 
part  of  her  fitter  Martf%  one-fifth,  became  divided  among  her 
only  furviving  fitter  Grace^  Mr.  Bofcawen  the  fbn  of  Ann  Trevor^ 
and  Trevor  Charles  Roper ^  fbn  of  Gertrude  2V«w,  in  thirds.  By 
which  means  Trevor  Charles  Roper  (then  Lord  Dacre)  became 
fvfifed  in  tail  (befides  the  one-fifth  of  which  the  recovery  had  been 
fuftered)  of  one-fourth  of  one-fifth,  being  his  fhare  of  Maty  s  fifth 
part,  and  of  one-third  of  one-filth,  and  one-third  of  one-fourth 
of  one-fifth,  being  his  fhare  of  Arrabella's  part  On  the  3d  of 
July  1 794,  Trevor  Charles  Roper  Baron  Daae died  without  ifiiie, 
leaving  the  Defendant  the  Dowager  Lady  Dacre  his  widow,  (^o 
was  without  doubt  entitled  to  one-fifth  of  the  whole  ettate,  of 
which  the  recovery  was  fufiered  and  fettlement  made  previous  to 
her  marriage  with  him,  and  to  whom  by  will  he  had  devifed  the 
premifes  in  quettion,)  and  the  leflbr  of  the  Plaintifi'the  Baronefs 
Dacrcy  his  only  fitter. 

The  leflTor  of  the  Plaintiff,  under  the  words  "  in  default  of  fuch 
•*  fons,"  claimed  the  one-fourth  of  one-fifth,  one-third  of  one-fifth, 
and  one-third  of  one-fourth  of  onf-fifth  of  the  whole  ettate,  being 
the  late  Lord  Dacre's  fhare  of  his  aunts  Mary  and  Arrabella^s 
Ihares,  which  came  to  hiniron  their  deaths  after  the  recovery  flif> 
fered,  andof  which)  at  the  time  of  his  death,  he  was  feifed  in  tail« 

This 
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This  cafe  was  twice  argued,  once  in  Trinity  Term  laft  by        1 798. 
fVtUiams  Serjt  for  the  Plaintiff,  and  Shepherd  Seijt.  for  the 


l>cfendant,  and  again  in  this  Term  by  Le  Blanc  Seljt  for  the    ^da«*°** 
ft>xmer,  and  CockeU  Serjt.  for  the  latter.  v. 

Arguments  for  the  Plaintiff,      It  will  be  contended  on  the         ^^*'* 
ler  fide,  that  as  the  words  "  in  default  of  fuch  fons**  intro" 
the  limitation  to  the  daughters,  that  limitation  is  contin^ 
gent,  and  the  contingency  having  happened  by  the  birth  of  a 
Ion,  all  the  fubfequent  remainders  are  deftroyed.     But  thofe 
^vrords  do  not  create  a  contingency,  being  only  a  continuation 
oC  the  preceding  limitation  to  the  fons,  and  mean  the  fame  as 
if  the  teftator  had  faid  ^^  on  failure  of  the  preceding  limitation.^ 
Tliis  conftru£lion  is  warranted  by  the  general  intent  of  the  tef- 
tator appearing  on  the  face  of  the  wiU.     The  furvivorfliip  be* 
C^nreen  the  feven  filters  being  to  take  place  only  in  cafe  of  the 
fleath  of  any  of  them  without  leaving  any  ifiiie  of  their  bodies 
begotten,  or  the  death  of  fuch  iffiie  before  he  or  Jhe  fhall  attain 
the  age  of  twenty-one  and  without  iffue,  fhews  that  the  teftator 
had  it  in  contemplation,  that  all  the  iffue  of  his  feven  fiflers, 
both  male  and  female,  would  take,  independent  of  any  contin- 
gency; and  the  limitation  to  Dr.  Trevor^  being  to  take  place 
only  in  cafe  there  fhould  be  no  ifiTue  of  any  of  the  fifters,  proves 
lame  intent.    Moreover  the  teftator  by  his  will  has  excluded 
fifter  Bice;  but  if  the  words  in  queftion  fhould  be  held  to 
Le  the  remainders  over  contingent,  the  crof»-remainder8  to  ' 
fiflers,  and  the  reverfion  to  Dr.  TreooTy  would  be  put  an 
to  by  the  birth  of  a  fon  of  any  one  of  the  feven  fifters,  and 
excluded  fifter  would  take  with  the  others  as  co»heirefs« 
ideed  the  very  fituation  of  thefe  words,  placed  as  they  are 
die  two  limitations,  fhews  that  they  were  intended  to 
<^c^i!ime6l  them,  and  to  give  to  the  daughters  on  failure  of  iffue 
iK^^e.     The  Court  will  do  in  this  cafe  what  they  have  ufually 
^^i^ne^  namely,  conflrue  the  fubfequent  words  by  the  preceding  - 
^j^JMtatian,  Ttickw.Frencham^  Moore i'^.  JJyeri'ji.  lAnderfimi. 
hLitt.21.  a.  note  126.  ed.  15.    Claxton  v.  Glazier^   cited  by 
^ead  J.  Moore  1 24.  and  in  Cro.  Eliz.  16.  by  the  name  of  Glo^ 
and  Clatch^%  cafe.     Now  the  preceding  limitation  being  to 
L«  fbns  in  tail  general,  the  fubfequent  words,  ^'  in  defiuilt  of 
fiich  fbns,"  may  be  read,  '^  in  default  of  the  preceding  Umi- 
tadon.''     Where  a  teftator  in  creating  a  remainder  has  ufed 
^^^ortnefs  or  incorre£lnefs  of  exprefiion,  the  Court  will  not  on  that 
^^coont  conflrue  the  remainder  to  be  contingent  Nicholas  Le^% 

cafe^ 
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cafe,  iX>oif.  285.  3i>on.  106.  Hclcrqfl^^csSej  Moore /fi6  Bxydi 
520.  i!&2^  V.  Burl^f  2  Vem.  651.  Befides  there  are  many 
cafes  in  which  the  Court  has  even  added  words  with  a  view  to 
efie^uate  the  apparent  intention  of  the  teftaton  Spalding  v. 
Spalding,  Cro.  Car.  185.  Evans  y.  AjUeyy  3  Burr.  1570.  White 
V.  Barber^  5  Burr.  2703.  Ambl.  701.  The  word  "  defiudt,*'  in 
law,  means  fiiilure,  whether  there  have  been  fbns»  and  iiidb 
Ibns  have  died,  or  whether  there  have  been  any  ions.  Tliua 
if  ifliie  die  without  leaving  iflue,  they  are  iaid  to  have  died 
without  ifliie*  In  a  formedon  the  writ  always  fuppo(es  the 
donee  to  have  died  without  iflue,  and  it  is  no  variance  if  it 
appear  that  there  has  been  iffiie,  and  that  iffue  has  fince  fidled. 
There  is  however  one  cafe  in  modem  times  which  fe^ns  to 
militate  againft  the  leflbr  of  the  Plaintiff,  namely,  Keene{a) 


6  Saji^  343. 


{a)  A  note  of  that  cafe  to  the  following 
dFc6i  WIS  read  hj  Mr.  Juftice  BulUr,  in 
hit  judgment.  Ktm*  tz  dem.  Piwntk  ic 
UZ.  V.  DieJk/on,  B,  R,  M,  23  Gf.  3. 

In  ejectment  between  thii^e  putiet,  tried 
before  Lord  Mansfeld  at  the  GmiUhall 
Sittiflgs  after  Eajitr  Term  17S3,  a  fpecial 
v«r£^  was  found,  fhiting  (as  fkr  as  is  ma- 
terial) as  follows : 

Henry  Dmkings  bemg  feifed  in  fee  of  the 
premifes  in  quenioo,  on  the  5th  ^^.I747» 
devifed  the  fame  to  his  brother  P,  D.  for 
life,  and  after  his  deceafe  to  his  niece  GrM€ 
Finmotk  for  life,*  then  to  tniftees  to  pre* 
ferve  contingent  remamders,  and  after  the 
deceafe  of  F,  D.  and  Grace  Pinnock  "  in 
criift,  and  to  and  for  the  ufe  and  behoof  of 
the  firft  fon  of  his  niece  Grace  PiMmeci, 
lawfully  to  be  begotten,  and  the  heirs  of 
the  body  of  fuch  6rlt  fon  lawfully  ilTuingi 
and  for  want  of  fuch  ifTue  to  the  fecond, 
third,  fourth,  fifth,  and  liith,  and  all  and 
every  other  the  fan  and  fons  on  the  body 
of  his  (kid  niece  to  be  begotten,  and  the 
heirs  of  the  body  of  fuch  fon  and  fons  law- 
fully ifluing/  according  to  the  feniority  of 
age  and  priority  of  birth,  the  elder  and  the 
heirs  of  his  body  to  be  always  preferred 
and  take  place  before  the  younger  and  the 
heirs  of  hU  body,  and  for  want  of  fuch 
iflue  male  then  to  the  ufe  and  behoof  of 
all  and  every  the  daughter  and  daughters 
of  his  (aid  niece  Grace  Pinneck  thereafter 
to  be  begotten ;  and  for  default  of  fuch 
iflue  then  to  the  u£e  and  behoof  of  Ruhard 
C§r$iM,  and  the  hern  of  his  body  lawfully 
to  be  begotten;  and  for  default  of  fuch 
ifTue  to  the  ufe  and  behoof  of  the  fecond 
fon  oi  Gawim  C9rbim  deceafed,  and  the 
heirs  of  his  body  to  be  bogoctcn  for  ever.** 
Provided  that  R,  Cwkim^  and  the  fecond 
fbn  of  <r.  Cvriuif  and  the  hein  of  their  re* 


fpe6live  bodies,  in  whom  the  eflatet 
become  veiled,  fhould  take  the  t< 
name.  Henry  Dakims  the  teflator  died 
zft  OOther  1748,  leaving  his  brother  P.  2>. 
and  Grace  the  wife  of  one  PbUif  Pbmeek^ 
his  niece  and  heir  at  law.  P.  i>  eDtered, 
and  on  zft  May  1749  died ;  after  ^ofo 
deceafe  Philip  Piamuh  and  Cr«M  bis  wife 
became  feifed.  Philip  Pinnock  and  Grate 
his  wife  had  ifTue  one  fon,  Dakint  Pinmeck, 
who  was  born  after  the  death  of  the  tef^ 
tator  and  died  an  infant,  and  three  daugh- 
ters, namely  Mliuaketh,  bom  in  the  ufe^ 
time  of  the  teftator,  and  Mary  and  Gr^cr, 
born  after  the  deceafe  of  the  teftator.  i)if- 
kim  Pinnock  >he  fon,  and  E/izaheth  the 
daughter,  died  without  ifTue  in  the  lifetime 
of  Philip  and  Grace  Pinnock  ;  Grace  Pin* 
nock,  the  mother,  died  ift  Augyfi  1769, 
leaving  Mary  and  Grace :  Philip  Fimmaek 
died  zft  March  Z778.  Mary,  on  ift 
yime  1774,  married  Jamee  Dick/on,  and 
died  in  the  lifetime  of  Philip  Pinnock,  her 
£ither,  leaving  Mary,  the  Defendant,  her 
only  daughter  and  heir  at  law.  Grace 
Pinnock,  the  only  furviving  daughter  of 
Philip  and  Grace,  intermarried  with  George 
Pinnock  the  leflbr  of  the  PlamtiflF.  Grace 
the  leflbr  of  the  Plaintiff'  and  Mary  the 
Defendant  are  co-heirefles  at  law  to  the 
teftator. 

The  cafe  was  firft  argued  by  Graham 
for  the  Plaintiff;  and  ff^itfon  for  the  De- 
fendant; after  which  Lord  Mantp»UdoSk%A. 
that  it  might  ftand  for  a  fecond  argument, 
and  that  the  remainder-man  might  bebeard; 
accordingly  it  was  again  argued  by  the  So- 
licitor General  for  the  PlaiotilF,  Pigeii  for 
the  Defendant,  zu&Bovjcr  for  the  Re- 
mainder-roan. For  the  Plaintiff'  it  was 
contended,  that  the  daughtera  took  only 
eftatet  for  Ufei  or  that  if  any  thing  more 

w» 
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n  denL  Pinnock  v.  DicJcfon^  K.  B.  Mich.  1 783.     The  words  uled        1798. 
in  that  cafe  do  not  indeed  materially  vary  from  thofe  now  in 


queftion.     But  it  is  to  be  obferved,  that  it  was  the  intereft  of  ^  dacr"*."* 

both  parties  in  that  caie  to  glance  at  the  words  ^^  want  of  fuch  «. 

fflhe  maie^"  becaufe  a  vetted  remainder  would  have  defeated       ^^^^^ 

the  ^ate  of  both.     Lord  Mansfield  faw  that  the  remainder-man 

was  interefted,  and  ordered  that  he  ihould  be  heard ;  but  his 

ofe  was  never  fiilly  argued,  no  authorities  were  cited,  nor  was 

the  Court  reminded  of  any  arguments  from  the  tenor  of  the  wilL 

Befides,  as  the  reafon  for  putting  a  ftri A  conftru6lion  upon  the 

words  <<  want  of  fuch  ifliie  male,"  in  that  caie,  was  in  order  to 

gire  eSsA  to  the  manifeft  intention  of  the  teftator,  the  Court 

may  confider  that  cafe  as  an  authority  for  conftruing  fimilar 

words  according  to  the  intent  c£  the  teftator  in  this  caie. 

Arguments  on  the  part  of  the  Defendant.  The  remainder  over 
to  the  daughters  is  only  a  contingent  deviie,  in  the  event  of  there 
beii^  no  ion ;  and  the  birth  of  a  ion  rendered  iiich  remainder 
void*  It  has  been  contended,  that  if  this  conftru6);ion  ihould 
prevail,  the  crofs-remainders  and  ultimate  limitation  will  be  de» 
tealed ;  but  as  they  are  made  to  depend  on  an  uncertain  eventj^  no 
ttgoment  can  be  drawn  from  them.  No  caie  has  been  cited  to 
(hew,  that  the  words  <^  default"  and  '<  want"  are  iynonimous;  and 
die  extenfiveneis  of  the  word  *<  iflti^"  with  which  they  have  been 
oonneAed,  is  the  reaibn  why  the  caies,  in  which  either  of  them 
have  been  uied,  have  been  decided  in  the  iame  way.  If  die 
words  ^  in  default  of  fuch  fons,"  ihall  be  held  to  mean,  <<  if  ihch 
iboibenot  born,  cr^  if  bom,  when  they  die,"  the  eftate^tail,  before 

ni  Mctflary  to  Mtij  the  ioteotion  of    nenttx,  and  "  for  want  of  fuch  iflue  mak^*' 
Ae  tditoTy  they  took  joint  eftates  for  life,     (which  mull  mean  fons,)  orer.    If  there* 

^maL  *      a  *        ^    *i    ^        ^ft^      *  a^  *•  a  ^  ^L.  A.    a         *        a.  ^  ^k 


rnnaindera  in  taU  to  their  children  i  fore  the  eftate  b  to  go  orer  for  want  of 

fti  the  Defendant  it  waa  infilled,  that  the  fons,  the  comingeiicT  oo  which  the  daush* 

^Klluera  took  an  eftate-uil :  and  for  the  ters  were  to  take  has  not  happened,  for 

Kflttiodep-inan,  that  on  the  hirth  of  a  (on,  there  waa  a  fon  who  took,  fo  no  want  of 

^  aAaiewtail  vefted  in  him,  and  then  the  fons,  and  the  erent  in  whidi  the  daughters 

over  vefted  alTo.  were  not  to  take  haa  happened.    I  am  la- 


Lori  MANsritLO.    'No  cafe  exadlj  tisfied  with  this  conftruiftion,  becaufe  it 

^  fine  iS  this  has  ever  been  decided,  or  effeduates  the  intention  of  the  teftator,  aa 

pohipi  eter  will  be;  but  the  cafe  of  (i)  the  daughters  will  take  in  fee. 
^nUUb  V.  Page,  which  occurred  laft  week,         WiLLti  J.  On  fuch  an  emliarrafTed  wiB 


^  fWTf  Uke  It.     In  my  private  opinion  I  it  is  difficult  to  find  out  a  right  conftruc- 

'^  that  the  whole  was  a  blunder;  but  tbn.    It  b  clear  that  the  line  oiCorkin  was 

^€eeje£lure  u  not  a  foundation  for  a  ju-  not  to  take  untO  after  a  general  failure  of 

^^  dstermkiation.    We  cannot  fupply  a  ifii|e  of  the  Pitm^ch.    The  eftate  to  the 

'^Bitation  to  the  iflue  of  the  daughurs,  for  daughters  b  a  joint-tenancy .  Ca.  Liu.  1 8a. 

^  vsads  are  eiprcis.    The  eftate  b  given  C»sd  T.  Caal,  %  Fern.  545, 

^^imasid  the  heirs  of  their  bodies  ge-  Judgment  for  the  Plaintiff  for  one 

^  ^  moiecy,  and  for  the  Defoodant 

(0  Vid.  /^,  f.  Tlkim  fov  tht^tber  mmtcf. 

glTCn 
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1 798.        given  to  the  fbns,  will  be  reftrained  to  an  eftate  for  life ;  fince,  in 

•      the  event  of  the  fons.  djring,  the  daughters  would  have  a  right  to 

Doe  ex  dcm.    ^^   rj^^  Plaintiff  therefore  muft  uifift,  that  the  words  «  default 
V.  of  fuch  fons,"  mean  "  default  of  fuch  iffue ;"  which  will  hardly 

be  affented  to  by  the  Court*  All  that  was  decided,  m  Tuci  v. 
Frenjham^  was,  that  the  teftator  intended  to  ufe  the  word 
•*  heirs"  in  the  fame  fenie  in  both  claules  of  the  wilL  TTie  fiune 
obfervation  applies  to  the  cafe  in  the  margin  of  Dyer.  In  Tbes 
V.  Legge^  3  71 A  488.  in  the  note,  where  the  remainder  over  was 
held  to  be  vefted,  the  words  were  large  enough  to  comprehend 
the  iffue  of  the  children,  which  the'word  "  fons"  is  not  Even 
the  word  "  iffue"  has  been  reftrained  to  **  children."  Doe  v.  Per^ 
ryn^  3  T./f.484.  The  intereft  of  the  remainder-man  in  Keene\. 
DixoH  was  taken  into  confideration ;  for  Lord  Mansfield  defired 
that  he  fliould  be  heard  by  his  counfel,  ahd  coniidered  it  in  his 
opinion,  though  he  clearly  thought  that  the  words  **  for  want  of 
fuch  iffue  male"  created  a  contingency.  Mr.  J.  BuUer^  alluding 
to  that  cafe  in  Doe  v.  Pernjn^  3  T.  jB.  495.  feems  to  have  thought 
that  the  priiwuqpal  point  decided. 

Eyre  Ch.  J.  I  think  that  we  do  not  want  the  authori^  of 
cafes  at  this  time  of  day  to  eftablifh  the  rule  of  law  on  whidi 
we  are  to  proceed  to  be  this:  that,  in  the  conftru6iion  of  s 
will,  whether  the  words  ufed  be  technical  or  not  technical,  or 
even  of  vulgar  and  common  parlance,  the  Court  is  to  put  that 
fenfe  upon  them,  in  which,  on  a  fair  confideration  of  the  whole 
context,  they  colle£l  that  the  teftator  intended  to  ufe  them. 
In  this  cafe,  the  words  on  which  the  difficulty  arifes  are  by  no 
means  technical ;  they  may  import^  many  things,  according  to 
the  fubjeft-matter ;  and  we  are  to  inquire  in  what  fenfe  the  telr 
tator  meant  to  ufe  them.  If  we  can  difcover  that,  the  next  con- 
fideration will  be,  whether  the  words  will  bear  that  fenfe ;  or 
whether  we  are  tied  down  by  any  rule  of  law  to  underftand  them 
in  any  other;  though  indeed  I  can  hardly  put  fuch  a  cafe. 
Taking  a  general  view  of  the  whole  will,  the  intent  of  this  teftator 
appears  to  me  to  be  obvious.  He  meant  to  make  provifion  for 
each  of  his  feven  fifters  and  their  children ;  and  he  meant,  that 
if  either  of  his  fifters  or  her  children  fhould  fail  within  a  given 
time,  that  there  fhould  be  a  furvivorfhip  in  favour  of  the  other 
fifters  and  their  children :  and  he  alfo  intended,  that  if  neither 
of  his  fifters  fhould  have  children,  or  if  the  children  fhould  all 
die  under  twenty-one  and  without  iffue,  another  branch  of  his 
fiu&ily  fhould  take.    In  fbme  event  or  other,  he  meant,  not  only 

that 
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thit  the  foBB  ihould  take  an  eftate-tail,  but  alfi>  that  the  daughters       1 798. 
Ihodd  take  fiich  an  eftate,  failing  the  fons.    Then  let  us  confider 


m  what  fenfe  the  teftator  fuppofed  that  he  had  ufed  the  words    ^**i  *c»t°* 
which  conftitute  the  limitation  to  the  daughters.     Immediately  v. 

after  the  diipofition  to  the  daughters,  he  fays,  *^  In  cafe  any  of  my         ^^^'* 
bid  ieFen  fiflers  lafl  mentioned  fhall  die  without  leaving  any  iflue 
of  her  body  b^otten,  and  that  iflue  ihall  die  before  he  oxjhe  fhall 
Attain  hh  or  her  age  of  twenty-one  years,  then  I  give  her  fhare  to 
mj  furviving  fiflers."   He  gives  an  intereft  to  the  furviving  fiflers 
in  the  event  of  one  fifler  dying  wtthout  either  fon  or  daughters 
and  e:q>refsly  fays  therefore,  that  there  fhall  be  no  furvivorfhip  if 
any  of  the  daughters  fhould  have  ifliie  either  male  or  female. 
J)id  he  not  then  fuppofe  that  he  had  ufed  words  fufficiently  flrong 
togivean  eftate-tail  to  the  daughters  in  the  event  of  the  fbns  dying 
^mthoQt  ifliie  ?     Next  comes  the  limitation  to  Dr.  Trevor^  which. 
^vat  to  take  place  in  the  event  of  every  one  of  the  fiflers  dying  with- 
out  either  fbns  leaving  ifliie,  or  daughters  leaving  ifiTue^  and  fuch 
iflue  dying  under  twenty-one.     Did  he  not  then  underfland,  that 
lyjr  the  original  devife,  and  by  the  claufe  of  furvivorfhip,  he  had 
tgprea  over  every  fhare  of  each  fifler,  to  the  fbns  firfl  and  their 
ifliie ;  and  that  limitation  fiuling,  to  the  daughters  and  their  iflne? 
*  "Voold  he  have  Qonfined  the  claufe  of  furvivorfhip  to  the  death  of 
^liefiMisand  daughters  of  his  fiflers,  under  twenty-one  and  without 
i£iie)ifheonly  meant  to  give  a  contingent  limitation  to  the  daugh- 
in  the  event  of  no  fbn  being  bom?  Or  would  he  have  clogged 
limitation  to  Dr.  TrevorvnxHi  the  exiflence  of  perfons  to  whom 
1^  had  not  given  any  interefl  ?  The  next  confideration  is,  whether 
^lie  words  will  bear  that  conflniAion  which  the  teflator  palpably 
unended  togive  them.   I  do  not  feel  difpofed  to  go  all  the  lengths 
^Hiicfa  fiune  of  the  cafes  on  wills  would  warrant.     I  am  for  aflifU 
*^3(t  to  a  reafbnable  extent,  teflators,  who  are  not  always  aflifled 
^Jthe  beft  advice,  and  whofe  flate  of  mind  oflen  partakes  of  the 
^^4tte  in  which  their  bodies  are;  and  whofe  advifers,  if  they  have 
^  little  knowledge  of  law,  frequently  make  a  flrange  mixture  of 
^^dmical  and  common  words.  When  I  have  got  at  the  teftator'a 
I  will,  if  pofiible^  give  fuch  a  conflru£lion  to  his  words 
may  carry  his  meaning  into  execution ;  but  if  he  has  not  ex* 
his  will  in  fuch  words  as  can  bear  out  his  meanings  then 
wiU  mofl  take  its  e8e£l  according  to  the  conflru^lion  which 
will  bear,  and  his  intention  will  be  defeated.    In  fhort, 
_      win  dqpart  firom  the  technical  fenfe  of  words  to  efieAuate  the 
^^itfntion  of  teftators  as  fiu- as  poflible,  without  violating  the  rulea     [  259  ] 

)«v.    Hie  woida  ufed  in  this  cafe  ar^  ^in  de&ult  of  fuch 
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1 798.       fbns.''    It  is  impoffible  to  iky,  without  reference  to  the  contotl 
what  the  meaning  of  thefe  words  is.     I  do  no{  know  a  larger  o 


^""Dl^ir'    loofer  word  than  «  default."  Abftraded  from  other  words,  wlia 
«•  does  it  mean  ?  In  the  expreffions  <^  judgment  by  de&ult,"  nan 


DAcas. 


**  a  juror  making  default,"  we  underftand  it  diflTerently.  In  if 
largeft  and  moft  general  fenfe  it  feems  to  mean,  &iling.  It  ha 
been  argued,  that  the  birth  of  a  fbn  would  fatisfy  the  words,  am 
ihew  that  there  was  no  default,  and  confequently  defeat  the  re 
mainder.  Is  there  any  reafonable  ground  for  fo  confining  th* 
word  "  defiiult,"  as  to  make  the  mere  birth  of  a  fon  deftroy  th 
contingency  contrary  to  the  plain  fenfe  of  the  teftator,'V(^ocle8r^ 
meant  the  default  of  fuch  a  fbn  as  would  take  the  benefit  of  In 
devife;  whereas  a  fbn  dying  in  the  lifetime  of  his  mother  conk 
take  nothing  ?  By  the  word  "  default"  the  teflator  meant  to  de 
note  the  failure  of  that  fbn  at  fbme  time  or  other.  Without  re 
ferring  to  the  context,  natural  death  is  the  circumflahcewhich  fa( 
may  firfl  be  fuppofed  to  have  pointed  at :  if  there  fhould  be  ions 
and  they  (hould  die,  then  the  daughters  fhould  take.  But  if  W) 
look  to  the  context,  it  will  appear  that  he  meant  failure  of  that 
fbns  to  whom  an  intereft  was  given  by  the  former  part  of  the  de 
vire.{a)  "Such"  is  a  word  of  reference,  and  maybereferred  eithe 
to  the  individual  perfbn,  taken  abflra£ledly  from  any  thing  con 
neAed  with  him;  or  it  is  powerful  enough,  where  the  intent  ap 
pears,  to  include  every  circumflance  added  to  the  defcription  o 
die  perfbn  in  the  former  part  of  the  devife.  The  mofl  obvioui 
meaning  of  "fuch  fon,"  in  a  provifion  of  this  nature,  is,  that  fbi 
to  whom,  and  to  whofe  iffue,  he  had  given  an  eflate  in  the  formei 
inflance.  Whatever  the  daughters  were  to  take,  they  wereto  tak< 
when  the  provifion  to  the  fons  fhould  be  fpent.  If  there  were  nc 
fons  there  could  be  noiflue:  there  might  be  fons,  and  there  mighi 
or  might  not  be  ifTue.  A  conveyancer  might  have  thought  righi 
to  addwords  to  includeeverypoffibleeVent:though^ofcr^s^ 
fiifficiently  fhews  that  this  was  not  neceffarj'.  But  I  do  not  intedc 
to  incumber  myfelf  with  cafes.  Dccifions  upon  other  wordi 
Ibmething  like  thofe  in  queflion,  in  other  wills,  where  the  whok 
context  of  thofe  other  wills  mufl  be  gone  into,  can  afford  verylitdi 
afiiflance.  The  cafe  of  Spalding  v.  Spalding^  which  I  mentionedii 
the  courie  of  the  argument,  is  not  in  point;  but  the  principle,  tha 
the  whole  context  of  the  will  mufl  be  looked  into  to  efFeftuate  thi 

(a)  In  Le€\  cafe,  i  Imh.  185.  where  a  died  without  iflTue :  it  wis  held  thai  upQ»th 

devife  was  to  IViUiam^  and  if  he  depart  death  of  J^bn  the  l;.nds  were  fubjcfl  to  b 

this  world  not  having  iflue,  then  that  the  fold,  VU.  etlam,  CcpJwh  v.  ClarJk,  x  X« 

land  fhould  be  fold,  and  Wiliiam  had  a  35, 
ibn  7«6iv>  and  died,  and  Jobn  afterwards 

16  mtea 
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ifltent  of  the  teftator,  is  a{^licable  to  this  cafe.     There  the        1798. 

fueftion  was,  whether  a  fonner  eftate,  exprefsly  given,  fliould  be      

defeated?  here  it  is,  whether  a  new  limitation  fhall  take  place  ?  backk^"'* 
Yet  if  we  adhere  ftri6lly  to  the  words  "  de&ult  of  fons,"  it  will  ^  *• 
hsLre  the  e£Pe£l  of  giving  an  eftate-tail  to  the  daughters,  in  pre- 
ference to  the  iifue  of  a  fon.  That  indeed  would  be  a  moft 
fiolait  conftru£Uon,  becaufe  it  would  diiappoint  an  expreis 
bnitation ;  whereas  here  the  queflion  depends  on  the  conftruc- 
tioD  of  the  particular  words  creating  the  limitation;  but  as  applied 
to  the  apparent  intent  of  the  teftator,  it  is  equally  violent  and 
improper.  I  think  therefore  that  we  are  bound  by  every  rule  to 
fty,  that  this  teftator  meant  to  ufe  the  words  ^^  in  default  of  fuch 
fijDS,"  in  the  fcnie  of  ^'  failing  the  limitation  to  the  ions ;  "  and 
that  the  daughters  did  take ;  which  dilpofes  of  this  queftion. 

BuiXER  J.  The  difference  which  prevails  between  me  and 
die  reft  of  the  Court  lies  in  a  very  narrow  compais.  I  agree  that 
ftteftator  mayexprefs  his  intention  by  what  words  he  pleaies,  and 
die  Court  is  fb  to  expound  his  expreftions  tliat  every  word  may 
ftand  if  poffible.  The  Court  is  to  pronounce  according  to  the 
ipparent  intent  of  the  teftator,  but  that  intent  muft  be  found 
in  the  words  of  the  will,  and  is  not  to  be  collected  by  conje6lure 
iehon  the  will,  or  as  my  Lord  Chief  Juftice  exprefled  himielf  in  13  itf/f.363, 
iktecafe,  as  the  queftion  has  not  been  aiked  of  the  teftator^  it 
11  but  conje6lure  what  would  have  been  his  anfwer.  I  hold  that 
if  there  are  repugnant  or  inconfiftent  claufes,  the  Court  muft 
td[e  the  whole  will  and  find  the  meaning  as  far  as  they  can ;  but 
if  die  words  are  fenfible,  and  there  are  none  ufed  but  what  may 
ftand,  then  they  rmi/i  all  fo  ftand,  and  the  will  muft  be  conftrued 
noooiding  to  the  plain  meaning  of  thofe  words,  without  any  in- 
gmious  conjecture  whether  the  teftator  meant  more  or  not.  In 
4i»  cafe  it  has  not  been  argued  that  any  part  of  the  will  is  in- 
confiftent,' or  that  every  word  may  not  ftand.  It  has  been  con- 
tended that  the  words  "  in  default  of  fuch  fons  "  mean,  either, 
if  theie  are  no  fons,  or  if  there  are  fons  nnd  thofe  fons  die,  and 
thit  the  words  are  capable  of  either  of  thofe  interpretations.  But 
I  diink  that  the  teftator  could  not  mean  that  where  the  fons  died 
dieeftate  fliould  go  over,  becaufe  I  find  on  the  face  of  the  will 
diat  if  there  was  a  fon,  that  fon  ihould  take  an  eftatc  in  tail  ge- 
tteral,  and  confequently  his  iflue  ftiould  take  after  him.  The 
^wds  however  may  be  conftrued  "  if  there  be  no  (bns ; "  and 
^vhnthtire  aie  two  coiiftru6Uons,  one  of  which  is  fenfible  and 

82  the 
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1 798.       the  other  not,  you  muft  take  that  which  is  fenfible  and  njeft  the 
other.  Thus  ftancU  the  firft  argument.    Then  it  was  argued  tfaaJ 


^Dackb       ^^  ^^^  authority  of  cafes  we  muft  make  the  words  bend  to  tlic 
V.  intent     But  all  the  cafes  which  have  been  cited  depend  cm  tlic 
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ground  of  the  will  being  repugnant  or  inaccurate.  Thus  in 
Tud  V.  Fren/hoMj  the  firft  limitation  to  keirs  male^  and  the  fubfe- 
quent  remainder  over  in  cafe  the  devifee  fliould  die  without  han 
generally,  being  inconfift^t,  it  was  neceflary  for  the  Court  to 
take  the  whole  together,  in  order  to  difcover  the  real  meanii^ 
of  the  devifbr,  and  then  to  put  a  fuitable  conftru£lion  onhii 
words.  So  in  the  cafe  of  White  v.  Barber,  the  will  was  very  in- 
accurate, and  the  Court  were  obliged  to  take  a  liberty  with  it  in 
order  to  make  ienfe.  In  Spalding  v.  Spalditig,  the  devife  over 
was  Inconfiftent  with  the  preceding  limitation.  With  reQ)e£l  to 
tiie  ca£e  of  JEhans  V.  A/ila^,  the  provifo  that  the  devifees  and 
their  ^^  deicendants "  ihould  take  the  name  and  arms  of  the 
deviibr,  was  inconfiftent  with  a  mere  eftate  for  life.  My  diftino- 
tion  is,  that  in  incorred  wills  the  Coiut  may  take  liberties,  bat 
that  if  the  words  are  correft  they  have  no  power  to  make  way 
alteration.  In  this  cafe,  as  the  teftator  has  fpoken  plainly,  it  is 
no  matter  what  he  would  have  faid  ii'  he  had  been  afked.  In- 
deed if  he  had  been  told  what  would  become  of  his  eftate^  be 
might  have  givoi  different  anfwers.  He  would  not  have  aded 
nnreaibnably  if  he  had  laid,  that  without  any  wifh  to  continue 
the  eftate  in  his  fiunily  for  ever,  he  fhould  be  fatisfied  if  in  cafe 
either  of  his  fifters  fhould  have  a  fbn,  the  eftate  were  fecured  to 
him.  Befides  we  muft  recolle£l  that  in  great  families  when  a  fim 
is  bom,  very  little  regard  is  paid  to  the  daughters.  Or  he  mi^t 
havefaid,  *^  if  there  fhould  be  a  fbn,  he  wiU  have  the  power  of 
cutting  ofi^  the  entail,  and  I  will  not  trouble  myfelf  to  make  any 
further  difpofition."  But  whatever  anfwer  he  might  have  given, 
the  Coiut  cannot  alter  the  words  of  the  will,  and  can  only  fay 
quod  voluit  non  dixit.  Befides,  if  there  can  be  a  doubt,  we  muft 
recolle6i  that  by  the  conftru£iion  contended  for  we  fhall  dif> 
inherit  the  heir  at  law,  a  drcumftance  which  it  is  not  ufual  to  lay 
out  of  the  confideration  of  the  Court.  The  cafe  of  Hay  v.  Ca^ 
Ventry^  3  T.  B.  83.  may  be  cited  to  fhew  that  where  the  words  of 
a  will  are  luch  that  the  Court  cannot  help  believing  jn  their  own 
private  opinion,  that  it  was  the  intention  of  the  teftator  to  give  a 
fee,  yet  if  the  words  ufed  are  not  fufficient  for  that  purpofe,  the 
Court  cannot  make  any  alteration.  There  are  two  other  cafo, 
liowever,  which  more  immediately  apply  to  the  point  in  dis- 
pute. 
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jpate.     (Here  Mr.  Juftice  BvUer  referred  to  his  own  notes  of  the 

c^a&B  of  Denn  ex  dem.  Briddon  and  Wife  v.  Page  and  another 

^a\  and  Keene  ex  dem.  Pinnock  and^  Wife  v.  Dick/on),   In  both 

^lioie  cafes  the  Court  was  of  opinion  that  the  word  ^^  fuch*' 

^^ould  only  refer  to  that  ifTue  which  had  been  before  mentioned, 

to  the  fbns.    Looking  at  thefe  cafes,  then,  I  do  not  feel  my- 

at  liberty  to  reje6l  any  word  of  the  will  before  us*     TTie 

claoies  are  fenfible  throughout,  and  the  plain  conflruftion  of 

'die  limitation,  ^*  in  de&ult  of  fuch  fbns,"  is,  that  the  daughters 

fiiall  take  in  cafe  there  be  no  fbns. 

HsATH  J.   It  feems  admitted  both  by  the  Bar  and  the  Bench^ 
tbat  the  clear  intentiorif  a  teftator  will  control  the  Utieral  con- 


1798. 

Doe  ex  dcnk 
Dackb 

V 

Dac&b. 


(«)  Dtmm  ex  dem.  BriJa$m  and  Wife  v. 
J^m  md  another,  B.  R.  M,  23  G.  3. 

fa  ejcdment  tried  at  Derby ^  1783,  the 

j^j  found  a  verdii^  for  th.  Icflbrs  of  the 

TffuhjoA  tothe  op  nion  of  the  Court, 

a  cafe  which  (as  far  as  is  material)  ftatcd, 

that  the  tellatrix  dovifed  landi!  to  S.  Najb^ 

foo  of  T.  and  M.  Najh,  for  life,  remainder 

to  truftees  to  preferve  contingent  remain^ 

den,  remainder  to  the  firft  and  other  Tons 

tf  S.  Hmjht  and  the  heirs  male  of  his  and 

thair   bodies;    "    for    default    of    fuch 

*  iflbe,  to  the  ufe  and  behoof  of  all  and 

**  •very  the  daiighter  and  daughters  of  the 

"  bodj  of  the  Uid  T.  Najh,  on  the  hody  of 

*  the  (iid  M.  his  wife  begotten  and  to  be 

*  begotten,  and  for  default  of/arr&  ilTue  to 
"  dM  ufe  ami  behoof  of  the  ri^ht  heirs  of 

*  Ike  did  r.  Naft>  for  ever ;"  that  S.  Najb 
M  leiTing  a  daughter,  Msry,  one  of  the 
^ifoiof  the  PUintifT;  that  Jane^  a  daugh- 
ter ef  7".  iVif/ft,  on  the  death  of  her  bro- 
^  5.  iV<2p>  entered  into  pofleflioo  of 
^  praniftA  U)  qucilion,  fuffered  a  common 
^Wvtry,  and  conveyed  to  the  Defendants. 

The  queftioa  for  the  Court  was,  whether 

J*»i  took  an  eUate  for  life  or  an  eftate- 
td? 

A«jp9  for  tiie  kfibrs  of  the  Plaimiff  con. 
t^ded,  that  the  words  »  default  of  fuch 
"Be"  could  not  be  held  to  carry  an 
*te  IB  taiUnale,  and  if  they  were  con- 
^^Vcdfioconrey  an  eMatc  in  tail  general,  a 
fitter  eftate  «iould  by  tliat  conilru6lion 
^Citn  to  the  daughters,  than  had  before 
"tta  given  to  the  fons. 

wSeiit.  Miifr^  infilled  that  thd  words 
*fcr  dcfiiuit  of  fuch  iflue,"  after  the  limi. 
^^  to  the  ferns,  could  not  be  confined  to 
^Bcre  fdhire  c^fons,  but  extended  to  the 
^■iue  of  (boa  of  tbofe  fons.  Vl^yld  v. 
*^^%  1  Jbk.  43».  EvMi  ex  d.  Bnoke  v. 
4%^  3  Aw.  1510. 
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Lord  Mansfiild  C  h.J.  This  queftion 
does  not  admit  of  much  argumenty  nor  of 
cafes  to  be  cited^  for  every  cafe  mod  de* 
pend  upon  its  own  circumllances.  The 
rule  of  law  is  clear,  that  a  grant  by  wonU 
of  purchafe  without  further  limitation 
enures  for  life  only.  When  wilb  came  to 
be  in  vogue,  it  pleafed  the  Judges  to  coo- 
fider  them  in  their  coitftruAion  with  ana* 
logy  to  the  rule  of  law  refpe^ing  deeda^ 
and  not  with  analogy  to  the  Momam  ap» 
pointment,  and  therefore  they  held  that 
fuch  a  grant  enured  for  life  only.  Theft 
is  hardly  an  inftance  where  the  words  of  • 
devife  are  reftratned  to  a  life-eflate  oiil)r» 
in  which  the  intention  of  the  teftator  b  noC 
contravened,  for  common  men  are  igno- 
rant of  the  difference  between  bnd.  and 
money.  This  being  fo,  the  Courts  havt 
been  aitute  to  find  out,  if  pofllble,  firom 
otiter  pans  of  the  will  the  intention  of  chf 
teftator.  l*he  queftion  then  is,  wheihet 
there  be  enough  here  on  the  face  of  the 
will  2  for  we  muft  not  go  into  conje^ure* 
I  conje^ure  that  this  was  a  blunder,  and 
that  another  Umitativin  was  intended,  bog 
I  do  not  knpw  of  what  nature,  whether  to 
heirs  general  or  fpecial.  b  there  then  any^ 
authority  for  fupplying  the  defeA,  and 
making  the  will  anew?  Had  the  wonk 
been  *'  if  they  die  without  iflue,**  an  eftate- 
uil  would  have  been  implied;  but  hem 
the  words  are  *'  for  default  of  fycb  iflue,** 
vn.  that  iflue  which  is  before  mentioned. 
The  Court  has  no  power  to  (Irike  out  the 
word  **  fuch,**  and  if  they  did,  what  ace 
they  to  fupply  it  with  ?  are  they  to  give  an 
eftate  in  uil  geneial,  or  in  tail  male? 
There  b  no  intention  therefore  apparent 
on  the  will  to  diredi  the  Court. 

BuLLtE  J.  of  the  (ame  ofunion. 

Judfnentfor  the  Plamdffi. 


ftru^on 
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1 798.       ftru£lion  of  his  words.     It  muft  be  admitted  that  the  words  ho» 
exprefs  a  condition  on  which  the  limitation  over  to  the  daughters 


^"'dTckT'     of  the  fitter  Ihall  take  place:  but  it  is  eafy  to  conjeaure  by  what 
V-  flip  thefe  words  were  ufcd :  and  the  queftion  is,  whether  fiich  a 

^^^*''  flip  fliall  defeat  the  apparent  intention  ?  It  has  been  held  in  cafes 
of  remote  antiquity,  tliat  a  limitation  which  in  form  appears  to 
be  conditional  fliall  be  conftrued  to  be  abfolute  if  moft  fuitable  to 
the  intention  of  the  teftator.  The  words  in  HolcroJV%  cafe  are 
very  ftrong,  and  yet  it  was  refolved  that  the  devife  fliould  take 
effeft  as  a  limitation.  So  in  Andrews  v.  Ftdler^  Sir.  1 092.  which 
was  decided  in  later  times,  the  Court  obferved  that  it  was  no 
unufual  thing  for  words  of  condition  to  be  taken  as  words  of  li- 
mitatioti  where  there  is  a  remainder  over.  And  it  was  laid  down 
as  a  principle  in  Ives  v.  Liegge,  3  Term  Rep,  489.  that  the  Courts 
will  not  conftrue  a  remainder  to  be  contingent,  where  it  can  be 
taken  to  be  vetted.  In  Keene  ex  dem.  Pinnock  v.  Dickfon^  no  in- 
tention of  the  tettator  could  be  colIe6led,  and  therefore  the  words 
were  conttrued  according  to  their  literal  meaning.  Now  the  quet 
tion  here  is,  whether  the  intention  of  the  tettator  cannot  be  ool- 
le6led  to  be,  that  from  and  (ifter  the  death  of  fuch  fbns  ;the 
daughters  fliould  take?  This  intention  is  ftrongly  fliewn  by  the 
different  devifes^in  Uie  will,  and  the  limitation  over  to  the  Trevor 
&mily.  If  the  conttruftion  contended  for  by  the  D^ndant 
fliould  take  efie6l,  the  confequence  would  be  that  the  heir  at  law 
woidd  be  admitted,  and  the  limitation  over  entirely  defeated,  and 
that  wliich  was  the  clear  intention  of  the  teftator  would  not  take 
place.     For  thefe  reafens  I  am  with  the  leflbr  of  the  Plaintiff. 

RooKE  J.  On  looking  at  this  will  I  cannot  but  think  that  the 
teftator  meant,  that  in  cafe  the  fens  and  the  ifliie  of  fiich  fens 
fliould  feil,  the  daughters  fliould  take ;  and  that  he  could  not  in- 
tend  that  on  the  birth  of  a  fon  all  the  fublequent  limitations 
fliould  be  defeated.  The  words,  "  default  of  fuch  fens,"  maj 
either  mean  if  there  be  ho  fons,  or  if  there  be  fens,  and  thofi 
fons  fliall  die.  By  a  former  part  of  the  will  an  eftate^tai! 
is  given  to  the  fons.  Now  a  fubfequcnt  provifion  is  not  to  hi 
conftrued  to  revoke  a  former  provifion,  but  muft,  if  pofifible,  re 
ceive  fuch  a  conftruflion  as  is  confiftent  with  it.  I  cannot  fej 
that  the  words,  ftricSlly  taken,  mean  if  there  fliall  be  no  fon :  th< 
expreflSon,  "  default  of  fuch  fons,"  is  as  vague  as  default  of  fuel 
iflTue,  which  imports  on  tlie  general  failure  of  ifliie ;  fo  here  thefi 
words  cannot  be  taken  merely  to  mean  if  no  fons  fliall  be  bom 

bu 
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but  when  fons  ihall  fail ;  and  this  conflru6lion  is  confiftent  with        1798* 
e  preceding  limitation^  and  in  this  way  all  the  provifions  of  the 


^wrill  may  (land.     But  if  there  be  any  doubt  on  this  conftru£iion,      °dac»i"** 

16  are  ftill  warranted  by  the  cafe  of  Spalding  v.  Spalding  to  in-  v. . 

Dackk. 


the  words  "  heirs  of  their  bodies ;"  and  though  the  Court 
naught  not  think  themfelves  warranted  in  Keene  v.  Dickfon  to 
Iter  the  words,  yet  that  cafe  does  not  much  move  me^  as  the 
'^ords  were  not  the  fame  as  they  are  here :  indeed  I  have  lon^ 
tired  of  looking  into  cafes  on  wills.     I  thinks  however,  that 
it  is  not  neceflary  to  fupply  any  words,  as  the  expreiGon,  ^^  de* 
fiudt  of  fuch  ions,"  may  either  apply  to  having  fons  and  thofe 
finis  dying,  or  to  not  having  fons  at  all ;  and  therefore  the  Court 
is  bound  to  give  that  conitru6Uon  which  is  confiftent  with  the 
other  claufes  of  the  will. 

Judgment  for  the  FlaintiiC 


Webb,  one,  &c.  v.  Pritchett.  Mtyisth. 

'This  was  an  a£iion  by  an  attorney  to  recover  the  amount  of  a  ^"  ■"  "^"on  »• 
^  bill  delivered  for  bufinefs  done  in  his  profeflion,  and  was  bill,  the  Nifi 
tried  before  Lawrence  J.  at  the  laft  Spring  aflizes  for  Worcejter.    ^^^  ^**^I  j?  . 
At  the  tibial  it  was  infifted  that  the  Plaintiff  could  not  recover  evidence  that  th« 
^thout  producing  the  writ,  in  order  to  fliew  that  a  month  had  *'^*^"  ^^"?°?„ 

*  "  .        .  ,  commenced  till 

expired  after  die  delivery  of  his  bill  before  the  a£lion  was  com-  the  expiration  of 
JXiCDced,  as  he  had  no  right  of  a6lion  till  the  expiration  of  that  V 7?°°***  ^^?^ 
^KUmth.     The  writ  not  being  produced,  the  learned  Judge  non-  bill, 
the  Plaintiff,  giving  him  leave  to  apply  to  the  Court  to 
die  nonfuit  afide,  and  enter  a  verdi6l  for  Uie  amount  oS.  his 
^iemand,  1 2/.  85.,  if  they  ihould  think  the  nonfuit  wrong. 

Accordingly  Williams  Seijt.  on  a  former  day  having  obtained 
^  mie  ni^  for  that  purpofe, 

Ma(/haU  Seijt  now  ihewed  caufe,  and  contended  that  the 
Geo*  2.  c.  23.  Jl  23.  having  ena£ted  that  an  attorney  fliall  not 
re  till  a  month  after  the  delivery  of  his  bill,  it  becomes  n^ 
^crfBuy  in  this,  as  in  other  cafes  where  the  a6lion  is  not  to  be 
*^^X)u^t  before  or  after  a  certain  day,  to  fhew  its  a6lual  com- 
^^^^encement;  he  added  that  a  Kin^s  Bench  record,  in  which  the 
^ay  is  ftated  in  the  memorandum,  may  be  taken  as  good  primd 
«/^£t^  evidence  at  NifiPrius  of  the  time  at  which  the  a6lion  was 
^Qnuneooed;  but  that  as  a  record  in  this  court  only  b^ins  with 
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1798.       the  pladtaof  the  tenn,  there  is  nothing  from  which  the  day  00 
-^      which  the  a^on  was  oomnienced  can  be  inferred. 

Etee  Ch.  J.  (ftopping  WilUams  Ser)t )  The  only  queftion  here 
run  cHiTT.  is,  whether  the  NifiPrius  Roll  is  tudoijnimdfacie  evidence  as  wiy, 
if  uncontradided«  fatisfy  the  2  6eo.  2.  c.  23.  ?  That  aft  dedarei 
that  no  a&ion  (hall  be  brought  by  an  attorney  upon  his  bill,  till 
that  bill  has  been  delivered  a  month.  At  the  trial  the  Plamtifl 
proves  that  his  bill  was  delivered  on  a  certain  day,  afid  then  pro- 
duces the  record  to  (hew  that  the  action  was  commenced  aftei 
the  month  had  expired.  We  all  know  that  the  record  is  made 
up  of  the  term  in  which  ifliie  is  joined.  That  which  is  primL 
facie  evidence  of  the  a6iion  being  properly  commenced  may  be 
c(mtradifted  by  the  Defiendant,  whofe  bufineis  it  will  be  to  fiieii 
by  a  copy  of  the  writ,  that  ifVas  really  commenced  before  thi 
time.  Were  it  not  therefore  for  the  very  reQ)e£lable  authority  b] 
whom  this  nonfuit  was  directed,  I  (hould  think  this  a  very  finqpli 
caie.  The  record  (hews  the  commencement  of  the  a£lion,  anc 
fbmetimes  indeed  to  the  Plaintiff's  peril,  if  he  has  not  had  tla 
precaution  to  enter  a^3ecial  memorandum  (a) ;  as  where  the  re 
cord  is  of  the  term  generally,  it  relates  back  to  the  firft  day  a 
the  term  (6).  If  then  the  record  in  (bme  inftances  operate 
againft  the  Plaintiff,  why  (hall  it  not  alfo  operate  in  his  fovonr ! 

BuLLER  J.  of  the  fame  opinicm. 

Heath  J.  of  the  (ame  opinion. 
'     RooKE  J.  of  the  (ame  opim'on. 

Rule  abfolote 

(#)  IMfwrth  ▼.  BvfVen^  5  T.  R.  325.         {b)  Pugb  v.  Robhfon,  iT.R.llfu 


RiBBANs  V.  Crickett  and  another. 


Msy  18th. 
1 1  £tf/?,  181. 

Tt  bfinp  c-nrary  HThe  Plaintiff  in  this  cafc  was  an  inn-keeper,  and  the  Defend 

^(,t  ^or  a  clr^ii-  ^^^  ^^  ^  ^®  Candidates  at  the  laft  eleftion  of  repre(enta 

date  to  jurnifb  tives  in  Parliament  for  the  borough  of  Ipfwich,  The  a£lion  wj 
votera  aficMhc^  brought  on  a  bill  for  provifions  fumifhed  to  the  voters  of  th 
tefteofthe  writ,  borough,  at  the  requeft  of  the  Defendants,  confifting  of  thrc 
camwt  recover  defcriptious  of  charges;  viz,  I  ft,'  For  provifions  fiu'iiifhed  befor 
•gAina  a  candi-  the  tefle  of  the  writ;  2dly,  For  provifions  fumifhed  after  the  teft 
(ions  fofurnimcd  ^^  ^®  ^^  ^  voters  rcfidcnt  in  the  borough;  3dly,  For  pre 
at  his  requeft.      vifions  fumifhed  to  votcrs  not  refident  in  the  boroufi:h.    The  Di 

Payment  of  ^ 

money  into  court 

itaaAdiBJffionof  a  legal  demind  only. 

fendaat 
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Andantapaid  into  court  fufficient  to  cover  the  charges  of  the  firft 
tfand  laft  defcriptions.  At  the  trial  before  AJhhwrJi  J.  at  the  laft 
.^ui^  Spring  affizes,  the  Defendants  contefted  the  amount  of  the 
SmI^  and  ^ideavoured  to  prove  that  the  Plaintiff  had  charged  for 
(MKmfions  fumiihed  to  perfons  not  voters,  but  having  failed  to 
^sitahlifh  that  defence,  a  verdi6l  was  found  for  the  Plaintiff. 

A  rule  having  been  obtained  to  ihew  caufe  why  this  verdiA 
JlKmld  not  be  fet  afide  and  a  new  trial  be  had  on  the  ground  of 
s»  part  of  the  cauie  of  a6Uon  being  contrary  to  7  fF.  3.  c.  4. 

Le  Blanc  and  Heyuoood  Scrjt.  fliewed  caufe  and  argued,  firfl, 
diat  as  it  did  not  appear  that  the  proviiions  were  fumifhed  to  the 
v^otera  ^<  in  order"  that  the  Defendants  might  be  ele6);ed,  the 
was  not  within  the  flatute,  for  that  thofe  words  though  ufed 
the  end  of  the  fecond  divifion  of  the  claufe  mufl  be  conftrued 
te>  run  through  the  whole  (a).  Next  if  it  did  come  within  the 
ftatute,  that  bribery  .was  only  malum  prohibitum,  and  however 
cnminftl  in  the  candidate,  would  not  vitiate  a  contrail  entered 
with  another  perfon ;  and  refembled  the  cafe  of  money  lent 
jdrgr  with,  which  may  be  recovered  by  a&ion,  though  the  play 
be  ooDtrary  to  im  exprefs  flatute.  Barjeau  v.  Walme/ley,  2  Str* 
1049.  jRobinJhn  v.  Blandy  2  Burr.  1080.  Laflly,  that  part  of 
provificms  were  fumiihed  to  voters  refident  at  a  diflanoe 
the  borough,  (which  had  never  been  coniidered  in  the  de-> 
ci£ons  of  the  committees  of  the  Houfe  of  Commons  to  be  within 
meaning  of  the  flatute,)  and  the  verdi£l  being  good  as  to 
part  of  the  demand,  therefore  the  Plaintiff  might  apply  the 
money  paid  into  court  to  any  other  part  which  he  might  think 
proper. 

Shepherd  Seijt.  for  the  Defendants  infifted  that  the  words  "  in 
'  4^.  ufcd  in  7  &  8  ^.3.  related  only  to  the  latter  part  of  the 
le  (to  which  the  Court  agreed).  He  next  argued  that  no 
(on  «nployed  to  carry  into  effeA  hudumprohibitum-was  entitled 
recover;  and  inflanced  the  cafes  of  perfons  felling  goods  for 
purpoie  of  being  fmuggled,  and  of  infurances  upon  illegal 
^Oyages.  He  cited  Faikney  v.  ReynouSj  Burr.  2069*  Petrie  v» 
f^tatituttfj  3  TermBep.  418.    Steers  v*  La/hley,  6  Term  Rep.  6u 
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RlBBANt 

V. 
CmCKBTT* 


(«]  Ko  [lerfon,  lift,  after  the  tefle  of  the 

^,  fsfs.  fliall  before  hti  elei^ion,  dire^ly 

iafSat96t\ytgwef  prefent,  or  allow  to  any 

v(bo  or  peiibos  having  voice  or  vote  ia 

^**ck  eledion,  any  numey,  mear,  drink,  ca- 

^^tabment,  or  provifioo,  or  make  any  pre- 

^C,  gift,  reward,  or  entertainment,  or  (hall 

^  my  tiOM  hereafter  make  any  promife, 

Hftimatf  oblig»tioa,  or  cofagemeiity  to 


give  or  allow  any  money,  meat,  drink,  pro« 
vifion,  prefent,  reward,  or  entertiinmeaCt 
to  or  ff)r  any  fuch  perfon  or  peribns  in  par- 
ticular, or  to  any  fuch  county,  city,  tsfg.  or 
re  or  for  the  nfe,  (9*1.  of  any  fech  peiioOy 
pbce,  life,  in  §rdir  to  be  ele^ed,  or  for 
being  eleded  to  fcnre  iu  parUanient  for 
fuch  county,  dtyi  Hfc, 

Booth 
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1798.       Booth  V.  Hod/on,  6  Term  Rep.  405.  and  Mitchell  y.  Cockbunu 

— — —      I  H.  BL  379.  and  inferred  from  thofe  cafes  that  as  the  demam 

"^"'      arofe  out  of  an  illegal  trania£iion  it  could  not  be  fupported*    A 

Crick  CTT4     to  the  money  paid  into  court,  he  faid  that  the  Plain ti£P  couli 

npt  be  allowed  to  retain  it  for  the  illegal  demand,  and  recove 

for  the  legal  one. 

Eyre  Ch.  J.  It  feems  to  be  the  opinion  of  the  whole  Coui 
that  if  the  Defendants  think  proper  to  infift  on  their  obje^on 
they  muft  do  it  with  fuccefs.  This  a6lion  is  apparently  foundec 
on  a  contraA  to  difobey  the  law,  being  to  provide  entertainmen 
for  voters  during  an  eleAion.  The  defence  fet  up  proves  th< 
principle  of  the  contra£i,  for  the  point  contefled  at  the  trial  was 
whether  or  not  the  PlaintiiFhad  abufed  the  confidence  repofed  ii 
him,  by  fquandering  the  provifions  among  pedbns  who  were  n<M 
voters  ?  Then  how  fhall  an  a6iion  be  maintained  on  that  whid 
is  a  dire6l  violation  of  a  public  law?  The  contra6l  is  bottomec 
in  malum  prohibitum^  of  a  very  ferious  nature  in  the  opinion  a 
the  Legiilature,  as  appears  by  the  preamble  of  7  &  8  ^.  3.  c.  4. ; 
how  then  can  we  enforce  a  contra6l  to  do  that  very  tiling  whidi 
is  fb  much  reprobated  by  the  a£i  ?  I  am  perfe6lly  aware  thai 
great  difficulties  may  ariie  from  conftruing  this  a^  rigidly,  buf 
perhaps  ftill  greater  will  arife  if  it  be  not  Ho  conftrued.  It  is  tm 
that  a  voter  who  comes  from  a  diftance  may  have  rcaibn  to  oom- 
plain  if  he  is  not  provided  with  neceflaries ;  but  it  is  alfo  obvioQi 
that  if  the  candidate  can  fupply  him,  he  may  fupply  himielf*  II 
any  exception  is  to  be  allowed  for  voters  not  refident,  the  wb«^ 
miichief  complained  of  in  the  a6l  will  neceflarily  follow.  It  will 
be  impoflible  for  the  candidate  to  makea  diftin6lion  between  tboA 
voters  who  refide  at  a  diftance,  and  thofe  who  live  within  hidf  a 
mile  of  the  place  of  voting.  The  Legiflature  has  drawn  a  ftrift 
line  which  is  not  to  be  departed  from :  it  fays,  that  after  the  tefte 
of  the  writ  no  meat  or  drink  (hall  be  given  to  the  voters  by  the 
candidate ;  and  that  being  the  cafe,  this  Court  cannot  give  WBfj 
affiftance  to  the  Plaintiff  confiftently  with  the  principles  which 
have  governed  the  courts  of  juftice  at  all  times,  and  with  tke 
^caies  which  have  been  cited  this  day.  Perfons  who  engage  in 
this  kind  of  tranfa6lions  muft  not  bring  their  cafe  before  a  Court 
of  Law.  With  regard  to  the  money  paid  into  court,  it  is  to  be 
N  obferved,  that  fuch  payment  is  only  an  admiffion  of  a  i^gal 

demand,  and  we  cannot  allow  it  to  be  applied  to  an  illegal  ac- 
count 

Per  Curianu  Rule  MjMirtf, 
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Wilson  v.  Saunders.  MayiZth. 

rrRESPASS  for  feizing  goods  under  the  following  circumftances.  ^  i*^^^  P^ohi- 

The  Plaintiff  purchafed  at  the  India  (ale  a  quantity  of  f^J  jq  thu 
Bandanno  handkerchiefs  (which  are  prohibited  to  be  ufed  in  this  country  by  xi 
country  by  11  &  12  Will.  2.  c.  10.)  and  fent  them  down  with  J^io!  ire  tdten 
the  ufual  forms,  under  the  care  of  a  Cuftom-houfe  officer,  to  the  <>"«  of  a  wire- 
CuftoiK-houfe  at .  lldborough^  where  they  were  put  on  board  the  on^lKwrd  a  vefiTet 
Experiment  cutter  by  the  Cuftom-houfe  officers,  the  Plaintiff  «» *»'  ^^'  "^'2' 
having  entered  them  for  Hamburgh^  and  the    cutter  having  wUhariewto 
cleared  out  for  that  port,  tliough  flie  had  only  a  licence  to  fifh  •>«  reianded, 
beti^een    FLamboraugh  Head  and    the    IJk  of  fVigkty    under  be  feiaed,  though 
24  Gfo.  7.  c.  47.     I'he  Plaintiff  had  given  fecurity  for  the  goods  "^  ''^"■'  '^r    , 

.  "  "^  "  tenii>t  to  re*laii€ 

^^  being  exported  and  not  reianded"  according  to  the  directions  them  has  bt«n 
of  n  &  12  JVill.  3.  c.  10.  f.  2.     The  Defendant  who  was  Cap-  "*^*' 
tain  of  the  Argus  revenue  gutter  feized  the  veflel  and  goods  after 
the  former  had  proceeded  fome  way  down  the  river,  but  while 
ihe  was  within  the  limits  of  the  port  of  Aldboroughy  and  a  tide- 
laiter  of  that  port  being  on  board  at  the  time. 

The  caufo  was  tried  before  Heath  J.  at  the  Summer  affizes  for 
Suffolk  17979  when  a  verdi6l  was,  found  for  the  Plaintiff  with 
liberty  to  the  Defendant  to  move  to  ict  it  aiide  in  the  enfuing 

tKfUBL 

Accordingly  Lse  Blanc  Serjt*  having  in  Michaelmas  term  ob- 
tuned  a  rule  to  fhew  cauie  why  the  verdi£l  ihould  not  be  fot  afide 
ind  a  new  trial  had,  becaufe  the  Experiment  cutter,  having  been 
imnd  a6iing  in  a  manner  not  warranted  by  her  licence,  was  to 
b^confidered  as  having  no  licence;  ^ 

Shepherd  Seijt.  in  the  following  term  was  proceeding  to  fhew 
taofe  on  the  above  gromid,  when  the  Court  faid,  that  if  the  goods 
Were  bondjide  delivered  for  exportation,  the  Plaintiff's  cafe  was 
dear;  but  that  if  there  was  no  bond  Jide  intention  to  export 
diem,  it  might  be  a  queftion  whether  they  were  not  feizable  un- 
iet  II  &  12  Wm.  3.  c.  lo.yr  2.  in  the  fame  manner  as  if  they 
W  been  found  expofed  in  a  fhop  for  fale :  and  dire£led  him  to 
'^eak  to  that  point 

Shepherd.  Suppofing  it  were  manifefi  that  thefe  goods  were 
meant  to  be  reianded,  yet  I  fubmit  that  neither  could  they  be 
fitted)  nor  would  the  Plaintiff's  fepuri^  be  forfeited,  until  Some 
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1 798.       attempt  had  been  adually  made  to  accompliih  that  purpole.     If 
,  the  goods  had  been  carried  out  to  fea  with  the  avowed  intention 

Wilson  of  being  relanded,  and  the  veffel  on  board  which  they  were  put 
Sadndcri.  had  been  loft  in  a  ftorm  before  any  attempt  towards  relanding 
had  been  made,  clearlj^  the  fecuri^  would  not  have  been  for- 
feited, which  fhews  that  the  forfeiture  does  not  attach  on  the 
intention.  Befides,  the  mere  putting  goods  on  board  a  veflel 
which  has  a  licence  to  fifh  between  certain  points  only,  does  not 
of  itfelf  raife  a  prefumption  that  the  goods  are  to  be  carried  to 
any  place  beyond  thofe  points ;  for  the  veflel  in  contravention  of 
her  licence  may  go  to  Hamburgh  or  any  other  port,  thou^  (he 
can  never  return  to  this  country  without  being  llibjed;  to  for^ 
feiture. 

Etre  Ch.  J.  See  how  this  cafe  would  ftand  if  it  were  put  in 
pleading.  The  afficei^s  pritn4Jacie  defence  would  be,  "  I  feized 
<<  thefe  goods  becaufe  I  found  them  on  board  fuch  and  fuch  a 
**  veflel,  and  not  in  a  warehoufe  approved  by  the  commiffionera 
"  of  the  cuftoms,  according  to  1 1  &  1 2  Will.  3.  c.  10.  ^2.**  To 
this  the  Plaintiff*  would  anfwer,  <*  True  it  is,  that  the  goods  were 
•*  not  in  luch  a  warehoufe,  yet  I  am  by  law  allowed  to  export 
*<  them;  and  I  have  a  right  to  take  them  out  of  the  warehoufe  for 
<^  exportation,  provided  I  give  a  bond  to  export  and  not  reland 
<<  them  ;'*  and  would  aver  that  he  took  them  out  of  the  warehoufe 
for  exportation^  and  that  he  gave  a  bond,  &c.  The  Defendant 
might  deny  that  the  goods  were  taken  out  of  the  warehoufe  in 
order  to  be  exported,  and  on  this  an  ifliie  would  be  joined.  The 
queftion  for  the  jury  would  then  be,  whether,  when  a  perfbn 
goes  through  the  neceflary  ceremonies  which  belong  to  a  fidr 
exportation,  and  puts  his  goods  on  board  a  veflel  colouraUy 
botind  for  Hamburgh^  but  in  ik£i  a  cutter  licenfed  to  fifh  between 
WUmiborough  Head  and  the  I/U  of  Wight^  together  with  all  the 
circumftances  which  belong  to  this  cafe,  tending  to  prove  that 
they  were  not  meant  to  be  exported,  he  can  be  confidered  as 
having  taken  them  out  of  the  warehoufe  in  order  to  export  them  ? 
My  opinion  is,  that  if  it  could  be  demonftrated  that  he  had  no 
intention  to  export  them,  and  that  he  meant  to  put  them  on 
board  a  veflel,  in  order  to  be  carried  one,  two,  or  three  leagues 
only  from  the  fhore,  proof  of  that  intention  would  defeat  the  al- 
legation that  they  were  taken  out  of  the  warehoufe  for  the  pur* 
pofe  of  exportation.  The  circumftance  of  a£lual  relanding  need 
not  be  fhewn,  for  the  cafe  would  be  vitiated  by  the  original 
intention  with  which  the  goods  were  taken  out  of  the  warehoofe. 
I  think  that  the  circuniiUaoes  of  the  ca&  affi;>rd  a  prefomptjon  on 

this 


ni  THE  Thirit-eiobth  Ysab  of  GEORGE  III.  269 

this  aoe  point,  which  ought  to  be  fubmitted  to  a  jury.    There        1 798* 
may  have  been  reaibns  of  neceffity  fufficient  to  juftify  the  Plain-      ■ 
tiff  in  hawiff  aAed  in  the  manner  which  he  has  done :  and  he       ^'i-'oii 
w31  have  an  opportunity  of  infifting  upon  them  at  a  new  triaL     Sauhdsei. 
I  am  anxious  that  the  principle  of  thefe  laws  fliould  be  a  little 
anderftood,  and  that  an  ideaihould  not  be  entertained,  that  if  all 
the  finrm  and  ceremonies  prefcribed  by  the  a£t  are  complied  witfa^ 
Ae  fubftance  may  be  evaded  with  impunity. 
Per  Curiam^  Rule  abiblute. 

At  the  Spring  affizes  following  the  caufe  again  came  on  to  be 
tried  be[oreJl/hhur/lJ. — and  it  being  left  to  the  jury  to  determine 
whether  the  goods  were  put  on  board  the  cutter  with  the  inten- 
tion  of  being  e3cported,  a  verdi£i  was  found  for  the  Defendant. 

In  conlequence  of  which  Shepherd  Seijt.  in  thb  term  obtained 
andenj/f  for  a  new  trial  on  two  grounds:  i  ft,  That  the  goods  at 
Ae  time  of  the  feizure  were  in  cu/lodid  legis,  having  been  ient 
down  to  Aldborough^  under  the  care  of  a  Cuftom-houfe  officer, 
bvingbeen  put  on  bofurd  the  veflel  atAldbarough  byCuftom-houfe 
aSoera^  and  an  officer  having  been  on  board  at  the  time  when 
they  were  feized :  2dly,  That  the  goods  were  in  a  courfe  of  ex- 
portation, no  a£l  towards  relanding  them  having  been  done. 

Bat  the  Courts  after  hearing  Shepherd  on  this  day,  were  clearly 
of  opinion.  That  the  goods  were  not  in  the  cuftody  of  the  law,  for 
Alt  the  owner  after  giving  fecurity  in  London  according  to  the 
lltate  was  at  liberty  to  export  them  as  he  thought  fit;  that  the 
pia&ice  of  iendingdown  an  officer  with  the  goods  wasnotrequired  - 

bytfae  II  &  12^^13.,  but  had  been  adopted  frcnn  6 G. 3.  €.40* 
Ji6,  which  relates  to  the  exportation  of  Eq/l  India  goods  to 
4/ricaj  and  that  the  officer  who  was  on  board  at  the  time  of  the 
fiiaaie  was  placed  there  for  the  general  proteAion  of  the  revenue^ 
Qot  to  watch  thefe  particular  goods.  As  to  the  fecond  point» 
Aat  there  was  no  diftin£lion  between  an  intention  to  export  the 
|oods,  and  their  being  in  a  courie  of  exportation :  and  that  if  it 
Mid  be  demonftrated  that  all  intention  to  export  them  was 
ibandanedy  the  bond  of  fecurity  might  be  put  in  fuit,  though  all 
the  fotma  neceflary  to  exportation  had  b^  complied  with.    , 

Rule  discharged* 
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jii^  x8tb.  *  Edmonson  t.  Popkin. 

TAe  Court  fet  TTBTWOOD  Seijt  moved  for  a  rule  to  fhew  cauie  wbf  aii) 
afide  a  warrant  of  ^  ^  oPattomey  given  to  iecure  an  ufurioos  loan,  ami  the 
j!ld^mem  gilen  meot  entered  up  thereon  fliould  not  be  fet  afide,  and  why 
to  fecure  a  loan,  of  exchange,  given  by  the  Defendant  for  the  purpofe  of  pKM 
to  be  uf^rio'us,  in  his  relcafe  out  of  execution  on  the  judgment,  (hould  i 
order  to  bring  the  ordered  tobedelivered  up:  he  cited  Machin  v.DelavalyBam 
SefarTa  jury  "'^  3^  edit,  and  faid,  as  to  the  latter  part  of  the  rule,  that  takinj 
but  refufed  to  n  m)  gf  exdiange  was  a  contempt  of  the  Court. 
•ic^nge'to^he  But  the  Court  thought  that  the  rule  ought  to  be  confined 
delivered  up,  warrant  of  attorney  and  judgment,  as  they  were  not  to  < 
l^Teo  toVocure  the  queftion  of  ufury  in  a  fiimmary  way :  and  that  they 
the  Defendant'*  ^ot  have  interfered  at  all,  but  in  order  that  the  queftion  of 
•lecution  on  the  mig^t  be  tried,  which  would  be  fliut  out  if  the  judgmen 
jadgment.  allowed  to  ftand* 

Accordingly  a  rule  ni/l  for  (etting  afide  the  warrant  of  atl 
and  judgment  was  granted,  and  afterwards 

Made  ah 


M^  z8th.  BOWRINO  V.  EdGAR. 


A  note  for  fe-  npHE  Plaintilf  having  given  the  Defendant,  who  was  a  pi 
curingtheweckly   L   jjj  exccutiou,  a  note  for  his  weekly  allowance  on  a  fix- 

wlowance  co  a 

frifoner  under  fliamp,  Le  BUmc  Seijt.  obtained  a  rule  calling  on  the  Plair 
theLords' aa,  jj^^^  caufe  why  the  Defendant  (hould  not  be  difcharged  • 
aiuDped.  cuftody,  under  the  Lords'  a6t  (a),  contending  that  as  the  laft 

aft  (6)  had  increafed  the  ftamp  of  6d.  impofed  by  3 1  Geo^  3, 
to  8rf.;  the  ftamp  on  the  note  given  by  the  Plaintiff  muft  b 
fideredasanullity:  and  cited  Pittman  v.Haines,  7  TermRep 
where  the  Court  of  King's  Bench  held  that  fuch  a  note  as  tl 
in  queftion  ought  to  be  ftamped. 

Williams  Serjt  in  fliewing  caufe  infiftcd  that  no  ftamp  w 
eeflary;  for  that  by  31  Gfo.3.  c.25.  the  duty  is  impofed 
thofe  notes  only  where  "  the  fum  expreffed  therein  or  mad 
able  thereby  fliall  amount  to  405.;"  whereas  the  fum  exp 
in  the  note  in  queftion  was  only  35.  6d. :   and  added,  thi 

(a)  3»  Gt9.  %.  t,  a&  (i)  37  Oe9. 3.  #.  9a 
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Sm  owing  under  this  note  never  conld  amount  to  408.  fince  it  is        I7S^ 
proyided  by  the  Lords'  aft,  that  if  the  allowance  be  not  paid  ■ 

weekly  the  Defendant  may  apply  for  his  difcharge,  even  in  the         ^V"* 
tiaoae  of  Tacation.  Edoab. 

Tke  Court  inclined  to  this  opinion,  but  ordered  the  matter  to 
ftand  over  that  they  might  have  an  opportunity  of  conferring 
wxdi  the  other  Judges. 

£ariy  in  the  next  term,  Eyre  Ch.  J.  fiiid,  that  a  conference  had 
taken  place  between  the  Judges,  who  were  of  opinion  that  no 
ItrnMop  was  neceflary. 

JPer  Curiam^  Rule  difchaxged.  (a) 

(«)  Teiell  V.  Cafeyy  7  T,  J?.  67a 


OSBORK  V.  TaTUM.  Mayi^ 

^BEPBRRD  Seijt.  having  on  a  former  day  obtained  a  rule  nt/lf  A  rule  wm  dir- 
^  fijT  ietting  afide  an  execution  on  a  judgment  entered  on  a  ^^'jj^^^^^ 
iwrant  of  attorney,  which  the  ruit 

CockeB  Serjt,  who  was  now  to  have  (hewn  caufe,  took  the  fol-  Sf.'^tl^^* 
loving  preliminary  obje6lion,  viz.  that  the  affidavit  on  which  the  in  «ny  Court; 
nile  mfi  had  been  obtained  was  not  intitled  in  any  court,  the  ^y^^n  ^  ^^ 
iwds  "  in  the"  only  being  prefixed,  without  "  Common  Pleas."    pf***^^ 

Shepherd  contra  infifted,  that  the  title  was  not  a  neceflary  part 
rf the  affidavit ;  as  it  appeared  from  the  jurat,  that  it  was  fwom 
kfare  one  of  the  Judges  of  this  court ;  and  that,  even  if  it  were 
BCoeflary,  Hill  the  obje6lion  came  too  late,  as  the  rule  had  been 
c^ged  for  ten  days,  on  the  application  of  the  other  fide. 

The  Court  however  held  it  to  be  a  fufficient  objeftion,  and  i 

dilcharged  the  rule ;  though  without  oofts,  in  confequence  of  its 
bmng  been  enlarged. 

Ruledifcharged. 


Chetwind  v.  Marnell,  Executor  of  General  Brome.  Mtyt^A. 

AV  aftion  having  been  brought  on  a  bond  of  the  tefi;ator,  the  The  Court  win 

^  Defendant  craved  oyer  of  the  bond,  pleaded  non  eflfaShan^  ^alnabitlff 

and  now  moved  for  a  rule  calling  on  the  Plaintiff  to  fhew  cauie^  ^?  '"""^  ■■ 

nhy  he  fhould  not  allow  the  bond  to  be  inipefted  in  his  hands  by  toaiiowan  officer 

n  oflioer  of  the  ftamp  duties,  ,  "j  \*>*  ^""?_^ 

^  ^  duties  to  mipecl 

the  bond,  becaufii 
the  Defendant  furpe^i  it  to  be  ibised. 

MarfluM 
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Max/kaU  Seijt  ftatod  the  ground  <^  this  af^licatioi 
iiiiQiicion  that  the  bcmd  was  fi>iged ;  and  oontoidedy  tt 
could  be  no  otgeAion  to  the  Court's  granting  the  nil 
inftrument  would  remain  in  the  Plaintiff's  hands,  and  1 
not  be  ocMnpelled  to  produce  it  if  indited  for  forgery. 

&i{jKrETiiBCh.J.  This  cafe  was  before  me  at  Q 
but  I  thou^t  it  would  be  a  vidient  meafure  to  order  the  PI 
produce  an  inftrument  which  might  be  the  means  of  cc 
himofacapitalfelony.  TheDefendant  has  already  pleadi 
faStum^  and  therefore  the  Plaintiff  will  be  obliged  to  pro 
bond,  if  he  means  to  fucceed  in  his  a£lion.  But  as  he  m 
better  of  it,  we  ou^t  not  to  put  his  life  in  danger  by  the 
of  a  fimunary  jurifdi£Uon. 

MarfhaU  took  nothing  by  this  motion. 


In  the  Exchequer  Chamber. 

Mty  19th. 

/••j.a97,8.  Camden  and  others  t;.  Anderson,  in  Errc 

The  exciufiyt  a  WRIT  of  error  having  been  brought  in  this  court,  on  t 
5fthc  BafhSin  ment  given  in  the  Kir^s  Bench  between  thefe  pan 
ipnnted  to  the  cafo  was  twice  argued ;  in  Trinity  Term  1 797,  by  Parh 
f^r^y  ^at.  Plaintiff  in  error,  and  GUes  for  the  Defendant;  and  in£^ 
oto*  10  HT.  3.  I  yp8,  by  Wood  6r  the  former,  and  Rous  for  the  latter:  bi 
pat  an  end  to»  grouuds  of  argument  were  nearly  the  fame  as  thofe  take 
and  iny  infringe-  Kin^s  Bench,  and  moft  of  them  were  noticed  in  the  judii 

mentofitna      ^^Tm  ,  «,  .,  .,  •'^ 

pubfic  wrong.      the  Court,  the  account  01  them  is  here  omitted. 
"'''*^  Aa  ^  d        ^^  Court  took  time  to  confider  of  their  opinion,  which 
aimfliaed  pe-     day  delivered  by 

S^Sid^'  ^"'^  Eyre  Ch.  J.  who,  after ftating  the  fpecial  verdia,  (for  tHi 
33  Of.  3.  r.  52. ;  the  arguments  and  judgment  in  the  King's  Bench,  fee  6  7. . 
k^el^^t*  Proceededthus:— ThecafeofthePlaintifl&inthisaaion 
that  no  a^t  or  Jocie  plain  and  clear;  for  a  confideration  in  money,  theDe 
S^byrmaled  -^^^w&J^  hasaffurcd  the  Plaintiff's  fliip  the -^ft«7MTfeagai 
tiall  be  pleaded  ture  in  the  voyagc  deforibed  in  the  policy  ftated  in  the  ded 
of  any  aabn,  Th®  ^P  ^•s  capturcd  by  the  enemy  in  the  courfe  of  that 
Vc.  It  if  compe-  by  which  a  lofs  is  incurred,  which  the  Defendant  has  und 
w^en  wUhiive  ^  make  good.  The  defence  is  founded  upon  a  principle 
Ibbfiribed  poU-  which  is  paramount  to  all  obligation  by  which  the  part 
ttvding  to  the      coutradl  Can  bind  themielves,  and  is  powerful  enough  to 

Sai  Indus,  in 

cootraventioo  of  9  ^7  zo  /T.  3«  to  irail  themlUf es  of  tbe  illesilhy  of  fuch  trtding,  m  an  Moa  I 
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ft,  and  to  render  it  null  and  void  in  law.    That  which  is  unlawful        1 798. 
in  itfel^  and  which  is  a  public  wrong,  cannot  be  the  ground  of  an 
a)£iioD.    The  Defendant  infifts,  that  the  voyage  infured  was  in  an 
illicit  and  a  clandeftine  trade ;  thaC,  as  fiich,  it  was  unlawful,  and     Anderson, 
oould  not  be  the  fubjeA  of  an  aiTurance.     The  principle  has  been       ^  ^^^'' 
admitted,  in  thecourfeof  the  argument,  at  the  bar;  the  application 
of  it  to  the  particular  cafe  only  has  been  controverted.    The  Plain- 
tiffiinthea6lion  infill,  that  theprovifionsoftheftatuteof  33  G^o.  3. 
preclada  the  application  of  it  to  this  cafe ;  admitting  that  which 
upcm  this  Ipecial  verdi6l  it  is  impoflible  to  deny,  that  this  fhip 
Albemarle  was  engaged  in  an  illicit  and  clandeftine  trade.     This 
aft  of  3  j.G^o.  3.  c.  5  2.  is  very  voluminous,  having  for  its  obje6lthe 
^continuing  in  the  £a/? //z^/m  Company  the  pofleffion  of  die /?nV^ 
territories  in  India,  together  with  their  exclufive  trade,  the  eftar 
bliftiing  further  regulations  for  the  government  of  the  faid  terr 
ritories,  and  feveral  other  purpofcs  therein  mentioned.     The 
provifions  which  relpe6l  the  exclufive  trade  are  to  be  found  in 
the  1 29th  and  the  fubfequent  feftions  to  the  150th  fc6lion  in- 
dufive;  two  fe6lions  only,  viz,  the  148th  and  149th,  which  are 
profifoes  re^e6ling  other  matters,  being  interpofed  rather  in- 
oonreniently,  as  breaking  the  thread  of  the  fubjeft,  and  par- 
ticokrly  the  conne6lion  between  the   147th  and  the  150th  feo- 
tiow,  which  Ihould  be  taken  together  in  order  to  underftand 
4e  150th  feAion  upon  which  this  queftion  turns.     The  129th 
ieftion  recites,  that  "  various^  ftatutes  have  been   heretofore 
"  made  for  fecuring  to  the  faid  United  Company  their  fole  and 
"  exdofive  right  of  trading  to  the  Eq/i  Indies  and  parts  aforefaid, 
"  during  the  continuance  of  fucli  fole  and  exclufive  right,  and 
**  to  reftrain  all  illicit  and  clandeftine  trade  to,  in,  and  from  the 
"  Ba/l  Indies  and  parts  aforefaid :  and  that  the  limitations  and 
"  provifions  in  the  faid  aft  contained,  concerning  the  future  con- 
**  dttft  of  the  faid  trade,  require  that  fome  altei-atioiis  fliould  be     ' 
**  niade  in  the  faid  ftatutes ;  and  that  it  might  bo  convenient  that 
**  fiidi  provifions  as  fliould  be  deemed  necefl&ry  for  fecuring  to 
**  the  fidd  Company  the  full  benefit  of  fiich  fole  and  exclufive 
**  right,  fiibjeft  to  the  provifions  and  limitations  contained  in 
^  the  (aid  aft,  and  for  reftraining  all  clandeftine  and  illicit  trade 
**  to,  in,  and  from  the  CbaAEo/I  Indies  and  parts  aforefaid,  ihould 
**  be  reduced  into  one  aSl  of  parliaments^     It  is  here  ftated  very 
^iftinftly  what  the  objeft  was  which  the  Legiflature  had  in  view 
•^ri  meant  to  provide  for  in  this  part  of  the  aft :  they  have  faid, 
^Wthelimitationsand  provifions  in  this  aft  contained,  concerning 
^fiiture  oondaftof  the  Eaftlndia  trade,  requirethatibme  alter-^ 
VOL.1.  T  ations 
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1798.       ations  ibould  be  made  in  the  ftatutes  {or  iecuring  the  exclufi 

trade,  and  for  reftraining the  illicit  and  clandeftine  trade;  ai 

Camdkh      ^^y  j^^^g  ^^^  ^jj^^  -^  would  be  convenient  that  fuch  provifioiis 

Anderion,  ihould  be  deemed  neceflary  for  (ecuring  the  exclufivc  trade,  ai 
for  reftraining  the  clandeftine  and  illicit  trade,  Ihould  be  i 
duced  into  one  a£l  of  parliament :  they  proceed  accordingly 
make  tliofe  alterations,  and  to  reduce  thofe  provifions  into  t] 
act.  The  1 29th  fe6Uon  proceeds  to  ena6l  in  the  terms  of  form 
exifting  laws,  that  fliips,  S^c.  of  unliccnfed  perfons,  trading  with 
the  limits  of  the  Eq/l  India  Company,  iliould  be  forfeited.  T 
fuccecding  fe^ions  ena£l,  that  perfons  going  to  thoie  parta  a 
tO|be  deemed  to  have  traded  unlawfully,  arc  to  be  liable  to  fi 
and  imprifonment,  may  be  arreftcd  and  fent  to  England  tor  tri 
with  various  other  regulations  in  the  terms  of  the  former  exiftii 
laws.  For  the  purpole  of  effe6ling  the  redu6lion  of  the  provific 
for  fecuringthe  exclufive  trade,  and  for  reftrainingthe  clandcfti 
and  illicit  trade,  into  this  a6l,  the  146th  fe6iion  repeals  £0  nm 
of  the  9  &  10  fK  3*  c.  44.  as  infli6ls  any  penalty  or  forfeiture! 
illegally  trading  to  the  Eq/l  Indies ;  the  whole  of  the  ftatule 
5  Geo,  I.  c.  21. ;  fomuch  of  an  a6l  of  the  7  Geo.  i.  c.  2i. 
lates  to  the  puniiliment  or  profecution  of  perfons  illegally 
to  the  Eq/l  Indies ;  the  whole  of  the  ttatute  of  9  Geo.  !•  c  ad.  \ 
much  of  the  ftatutes  3  Geo.  2.  c.  14.  and  1 7  Geo.  2.  c.  1 7.  as  cfee 
any  penalty  or  forfeiture ;  and  fo  much  of  10  Geo.  3.  c.47« 
fubjefis  any  perfons  concerned  in  tlie  illicit  trade  to,  in,  or  fit) 
the  Eq/l  Indies  to  2i\v^  penalty ;  parts  of  ibme  otiier  fl;atutes  s 
immediately  relating  to  the  exclufive  trade,  and  therefore  n 
necefiary  to  be  enumerated ;  and,  laftly,  fo  much  of  26  Gta^ 
c.  57.  as  makes  offences  againft  any  law  for  fecuring  the  exclufi 
trade  of  the  Company,  and  forfeitures  and  penalties  for  illidi 
trading,  profecutable  in  the  Eajl  Indies. 

Mr.  Wood^  of  counfel  for  the  Plaintiffs,  arguing  upon  the  cflfe 
of  the  repeal  of  part  of  the  ftatute  of  9  &  10  fViU.^*  infifled,  tt 
though  the  free  trade  of  the  Ea/l  India  Company  was  left  a 
touched,  fo  much  of  the  ftatute  of  King  ^7Z/am  asgrantedan  exd 
five  trade  was  repealed.  This  was  a  very  material  point  for  Kim 
maintain ;  but  it  is  wholly  unfounded;  it  will  be  found  tobewa 
ranted  neither  by  the  letter  northefpirit  of  theftatuteof33  Geo. 
The  8ift  fe6lion  of  the  ftatute  9  &  10  fVill.^.  ena6U,  that  after  ti 
29th  September  16^89  fuch  perfons  or  corporations  as  had  power 
trade  to  the  Eq/l  Indies  fhould  have  the  fole  trade ;  and  providi 
that  iheEq/l  Indiesfhovld  not  be  vifitedbyanyotherof  theKiii| 
ful^je^  during  the  time  this  trade  was  to  contimie.    Itthaipr 
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cecds  to  impofe  penalties  on  fiich  others  of  the  King's  fubjefts  as        1 798. 
ihoald  trade  there.     The  feftion  therefore  confifts  of  at  leaft  two 
if  not  three  diflFerent  branches;  the  firft  makes  the  trade  exclufive 
in  the  Company ;  the  fecond  is  a  prohibition  to  the  reft  of  the     Andersom, 
King's  fiibjefis ;  the  third  impofes  penalties.     The  repeal  of  a       *"  ^^^* 
pirt  of  this  ftatute  by  33  Geo.  3.  does  not  import  to  be  a  repeal 
of  the  whole  ie6lion ;  it  does  not  even  import  to  be  a  repeal  of 
the  prohibition ;  it  repeals  in  terms  fo  much  only  of  the  ftatute 
as  infli6ls  any  penalty  or  forfeiture,  which  is  the  third  branch  of 
theieAion.     It  is  clear  therefore  that  fo  much  of  this  ftatute  as 
grants  the  exclufive  trade  is  not  within  the  letter  of  the  repealing 
danfeof  33  Geo*  2*  5  ^^^  '^  ^^  equally  clear  that  it  is  not  within 
the  (pirit  of  it.     The  whole  operation  of  this  part  of  the  ftatute 
VM  meant  to  be  confined  to  theregulation  andre-ena6ling  in  one 
A  the  provifions  made  to  fecure  the  exclufive  trade,  and  to 
v^ftndn  the  illicit  and  clandeftine  trade ;  it  was  not  necefi[ary  to 
Wf  fSSoQ^  which  this  part  of  the  ftatute  of  33  Geo.  3.  was  to  pro^ 
dooe^  that  the  exclufive  trade  ihould  be  touched  by  the  ftatute. 
PvUament  in  its  juftice  could  not  meddle  with  it  during  the  term 
Sii^wfaich  it  was  to  continue.    It  had  been  purchafed  by  the  Eajl 
hiia  Company.     There  is  an  apparent  abfurdity  in  the  notion, 
4ttt  thiB  could  be  the  fiibje6l  of  any  of  the  repealing  claulcs ;  its 
Q^ence  in  full,  abfoluteand  indefeafible  right  is  the  foundation 
*  rf the  whole  of  this  parliamentary  regulation.     If  parliament 
had  meant  to  make  the  exclufive  trade  granted  by  the  ftatute  of 
Ihig  fVHUam  the  lubje^l  of  its  repei^g  claufe,  would  it  have 
^ed  over  wholly  unnoticed  the  feveral  ftatutes  which  have 
Aom  time  to  time  continued  to  the  Company  theirexclufifve  trade 
doim  to  and  beyond  the  prefent  hour,  and  above  all  would  it 
We,  omitted  to  re-grant  it,  when  it  was  re-enafting  all  the 
povifions  for  fecuring  it  ?  If  it  was  touched  by  the  repealing 
danfe^  for  any  thing  I  can  fee  to  the  contrary,  it  is  gone  for 
•^;  for  certainly  it  is  not  re-ena6led,  unlefs  we  are  to  fay, 
^  being  repealed  by  implication  it  ihall  alio  be  re-granted  by 
^dioadon.     But  I  wafte  too  much  time  upon  fo  plain  a  pro« 
)tofitkm.     I  ftate  it  as  clefgr,  that  the  ft;atute  of  3 3  Geo.  3.  has  left 
^  esdufive  trade  of  the  Ea/l  India  C<mipany  imtouched.    The 
Conieqiience  is  of  importance  in  this  alignment ;  it  lays  the  150th 
ft&ion  of  this  ftatute,  which  has  been  the  fubje£l  of  fo  much 
iiiboratedifcaffion,  quite  out  of thecafe.  A  ftatement  of thisfeflion, 
^aihort  examination  of  it,  and  a  comparifbn  of  it  with  its  con* 
^  will  mlJce  this  moft  manifeft;.     The  i5ot^ieAion  is  in  thefe 
I  c«  ^iad  for  obviatixig  any  doubts  which  Blight  othen^^ 
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1 798*  "  arife  how  fer  any  of  His  Majcfty^s  fubje6ls  may,  notwithftand 
*^  ing  the  aforefaid  repeal  of  the  feveral  a6ts  or  parts  ofa&Af  b( 
"  entitled  to  recover  any  debts  due  to  them  in  Great  Britain  01 
Amdekion,  «  in  parts  beyond  the  feas,  or  otherwife  to  enforce  the  executioi 
"  of  any  contrails  or  agreements  by  reafbn  of  any  pretext  to  bi 
"  fet  up  by  any  other  perlbn  or  perfons  that  fuch  debts  wen 
"  contracted,  or  that  fuch  contrails  or  agreements  were  madi 
"  contrary  to  the  reftri£lions  or  prohibitions  in  the  laid  a&s  o: 
"  fome  of  them  contained ;  be  it  further  ena6led  that  it  ftiall  no 
"  be  competent  or  lawful  to  or  for  any  Dcfendf^t  or  Defendant 
"  in  any  fuit  or  a6lion  now  depending  or  hereafter  to  be  brougfa 
"  in  any  court  eitlier  in  Great  Britain  or  in  the  Eqjl  Indies  ti 
plead  or  fet  up  any  a6l  or  a6ls  in  the  whole  or  in  part  repeain 
by  this  a6l  in  bar  of  any  fiich  fuit  or  a6lion  or  of  any  judg 
*'  ment  or  recovery  to  be  obtained  therein,  but  that  the  Flaintil 
**  or  PlaintijB^  in  all  and  every  fuch  f hits  or  ailions  as  well  ii 
"  law  as  in  equity  fhall  have  the  fame  remedy  to  recover,  and  b 
"  entitled  to  the  hke  judgment,  verdi6l,  decree,  and  executiai 
"  as  if  the  faid  acls  or  parts  of  ails  fo  repealed  had  never  bees 
'*  made."  I  need  not  remark,  that  this  is  a  very  ill  penned 
claufe ;  with  its  context  however  it  does  not  appear  to  me  tha 
it  would  be  very  difficult  to  expound  it.  For  the  purpc^  of  in- 
troducing fome  alterations  and  of  re-ena6liug  in  this  ail  the  iul> 
ftance  of  the  proyifions  of  former  laws  impofing  certain  penaltie 
and  forfeitures,  the  whole  of  fome  of  thofe  laws  and  fuch  part 
of  others  of  them  as  impole  penalties  and  forfeitures  were  repealed 
but  with  t^'o  provifoes;  the  ifl,  that  fuch  repeal  ihouid  be  is* 
bar  to  profecutions  for  offences  in  refpeil  of  which  thofe  hjSls  ani 
parts  of  ails  repealed  had  impofed  penalties ;  the  2d,  that  fuc 
repeal  fhould  be  a  bar  to  a  defence  in  a  civil  ailion,  ontti 
ground,  that  the  contrail  which  was  the  fubjeil  of  that  ailios 
was  contrary  to  the  reflriilions  or  prohibitions  in  the  faid  ails  ^ 
parts  of  ails  fo  repealed.  This  laft  provifo  in  the  i5othfeAic:: 
contains  no  general  provifion,  making  the  iUicit  and  clandeflis 
trade  lawful,  but  contrafling  ailions  for  debts  and  upon  contrail 
with  ofienccs ;  it  provides,  that  the  repeal  fhall  have  all  the  efiG^- 
it  can  have  in  the  former  cafe  to  enable  a  creditor  to  recov 
liis  debts  (in  which  refpeil  it  has  been  called,  not  improper^ 
an  Ail  of  Grace) ;  and  that  it  fhall  have  no  efFeil  at  all  in  tB 
latter  cafe,  to  prevent  an  offender  from  being  punifhed  for  \m 
offence.  If  therefore  the  trade  of  the  interloper  is  made  unlawfc:::; 
illicit,  and  clandefline,  only  by  the  ails  and  parts  of  ails  repeale*" 
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then  by  force  of  this  provifo  no  advantage  is  to  be  taken  by  way        1 798. 

of  defence  in  acivilaftion  of  this  illegality;  but  if  it  is  unlawful 

•nd  clandeftine  upon  other  and  higher  grounds,  as  it  will  be  found 

to  be,  this  provifo  affords  no  proteftion  againfl  the  defence  of 

illegality,  and  mufl  be  laid  entirely  out  of  the  cafe.    Thcfe  Plain- 

fifi,  if  they  ihould  be  driven  from  this  which  has  been  confidered 

astlmrflronghold,  may  ftill  infifl  that  the  exclufive  trade  of  the 

Company  is  no  more  than  their  private  right,  the  infringement  of 

which  may  perhaps  give  a  right  of  a6iion  to  the  Company,  as  for 

a  dvil  injury  over  and  above  the  feveral  parliamentary  provifions 

which  have  been  made  ff^r  lecuring  it,  but  can  have  no  further 

effeft^  and  particularly  cannot  taint  with  illegality  tranfa£lions 

ami  contra£ls  which  are  collateral  to  it«    Suppofe  for  inflance,  a 

printer  wereto  bring  his  a6lion  againfl  his  employer  for  printinga 

pirated  copy  of  a  work  protefted  by  the  flatute  of  Queen  Ann, 

The  employer  perhaps  could  not  objeft  by  way  of  defence  againtt 

4is  a&ion,  that  the  printing  as  an  infiingement  of  the  private 

right  (rf  the  author  was  unlawful,  and  the  contra6);  void  in  law. 

When  this  point  was  fuggefted,  in  the  courfe  of  the  argument 

Mr,  Rous  anfwered,  that  the  exclufive  trade  of  the  Company  was 

apublic  regulation  of  the  national  commerce,  and  this  was  a  very 

good  general  anfwer  5  but  I  will  enter  a  little  further  into  the  dif- 

cuffion  of  it.     This  exclufive  trade  of  the  Ea/i  India  Company  is 

J^owfo  inten^ovcn  with  the  general  intcrefls  of  the  ftate,  that  it  is 

^bngerto  be  confidered  asthe  private  right  of  a  corporation,  but 

•  beoMne  a  great  national  concern,  and  the  infi'ingement  of  it  is  P^A  «97 

*  public  mifchief  and  a  public  wrong,  and  as  fuch  is  prohibited  * 
ly  the  common  law.     The  principle,  and  the  effeft  of  that  prohi- 
bition, as  applied  to  the  prefent  cafe,  may  be  collected  from  the 
*^fe  of  a  bond  given  to  the  fheriff  to  indemnify  him  againfl  the 
^'ohintary  efcape  of  his  prifbner,  which  is  pronounced  to  be  void 
^  the  common  law.     That  cafe  is  put  in   Beawfage^s  cafe, 
/o  Cbu'  1 00.   and  is  recognized  in  the  books  of  the  befl  authority 
^  our  law,  viz.  Yelv.j  Dyer^  Hobart^  and  PUnoden.     The  refcr- 
^ces  are  in  the  margin  of  i  o  Co,  Jo.  1 00.  (a)  If  we  confider  it  in 
^***e  iSngle  point  of  view,  as  it  regards  the  public  revenue  of  the 
ftate,  it  will  be  found  to  be  no  lefs  the  right  of  the  public  than  of  the 
^Q/l  IndiaCompany.  That  parliament  has  fo  confidered  it  may  be 
^UeAedfromthe  preamblesof  theflatutes  madefortheprote6lioii 
pf  this  trade.     The  preamble  of  the  flatute  5  Geo.  i.e.  21.  recites 
^  to  beof  great  importancetothewelfare  of  this  kingdom,  that  thii 


{a)  Tih.  197.  DyiT  224*  //•  3^9  33-  ^«^*  '4*  PtfvJ,  #4.  i.  67.  b.  68.  k 
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1798*        trade  fhould  be  regidated  according  to  the  a^  of  parliaxn 

relating  thereto,  and  the  royal  charters  or  grants  made  in  p 

^  ^^  ^^  fuance  thereof.  This  ftatute  recites  fome  of  the  provifioni 
Andihon,  9  &  10  fK3.  and  that  it  is  provided  by  that  aA  and  by  fill 
quent  laws  that  the  merchandize  to  be  laden  upon  Ihips  boi 
from  the  Eajl  Indies  Ihould  be  brought  to  Great  Britain^  and  I 
feveral  of  His  Majefty's  fubje£ls  have  prefumed  to  trade  to 
Eq/l  Indies  in  foreign  and  other  fliips,  intending  there  to  1 
goods,  and  to  bring  them  into  Europe^  and  land  than  in  fore 
parts  out  of  His  Majcfty's  dominions,  to  the  great  prejudio 
tho  trade  of  this  kingdom,  and  the  diminution  of  Hit  Mofi^ 
acflmiis  and  other  duties.  It  recites  a  proclamation  iiTued  to  \ 
vc-nt  tli^fe  practices,  and  that  evil  difpofed  perfbns  had  ftill  g* 
Oil  to  procure  foreign  commiilions,  and  under  colour  thereoi^ 
/  otherwife,  had  fitted  out  and  manned  feveral  EngU/h  and  ot 
ihips,  and  had  fent  them  to  trade  in  iheEqfl  Indies;  and  after ' 
prciiiable,  it  introduces  the  provifions  of  the  a6i,  with  thefe  i 
morable  words:  "  Now  to  the  intent  ihnijuch  coUii/tve^fraudul 
and  illegal  trade  andpra£lices  may  be  prevented,  and  thai 
coniiderable  and  beneficial  a  branch  of  trade  may  be  fecu 
to  this  kingdom ;  be  it  enafted,  i^c."  The  preamble  of 
7  Geo.  I.  r.  21.  is  yet  ftronger :  "  \Vhereas  it  is  of  importanci 
<'  the  welfare  of  this  kingdom  that  the  trade  to  and  from  the  I 
Indies  be  carried  on  in  fiich  manner  as  that  the  Britijh  nat 
may  have  and  enjoy  the  full  fruits  and  advantages  there 
*^  And  whereas  by  virtue  of  feveral  a6ls  of  parliament  and  lett 
*'  patent  the  whole  trade  to  and  from  the  Eajl  Indies  is  now  iol 
"  vetted  in  the  United  Company,  S^c,  notwithftanding  whi 
"  and  the  prohibitions,  injun&ions,  and  penalties  contained 
"  fuch  acSis  and  letters  patent,  feveral  evil-minded  perfons,  fi 
"  je6U  of  His  Majefly,  preferring  their  own  private  gain  to  1 
*'  good  of  their  countrj^  have  not  only  clandeilinely  traded  to 
**  Eqfl  Indies^  but  by  colour  of  commifGons  from  foreign  gove 
**  ments,  have  fitted  out  fhips  and  engaged  Britijh  feaman  to  fe: 
"  on  board  the  fame,  and  font  them  to  iheEa/l Indies^  tothedii 
•*  nution  of  His  Majefty's  revenue,  and  of  the  naval  force  a 
**  commerce  of  this  kingdom:  Now  to  the  intent  that  fuch  wick 
**  mi/ckievousy  and  de/lru6iive  practices  may  be  prevented  for  1 
^*  future,  and  that  the  trade  aforefaid  may  be  more  efreS;ua 
♦*  guarded  and  fuccefsfully  carried  on,**  Sfc.  The  flatute  tt 
proceeds  to  make  feveral  provifions,  upon  which  I  fhall  only  i 
ferve  here,  that  they  are  calculated  to  prevent  the  evil  of  1 
cknddtine  trade  in  general,  and  that  the  drcumflance  of  ' 
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hniga  oommiffion  is  confidered  only  as  one  of  the  modes  in  1798* 
iriudi  that  trade  was  carried  on.  If  we  find  an  a6iion  brought 
upon  a  contract  for  a  fbw  bags  of  tea,  or  a  few  tubs  of  foreign 
jjiuits  bought  or  fold  in  the  courie  of  a  contraband  trade,  we  fay  Anderson, 
without  hefitation,  this  is  a  contrafl  againft  law,  and  no  a6):ion  ^"  '^'* 
en  be  maintained  upon  it,  and  if  the  a6lion  were  fouiided  u])on 
tpoEcy  of  afliirance  upon  afliip,  or  goods,  employed  or  carried 
iDthecourfe  of  that  contraband  trade,  we  fiiould  not  hcfitate  to 
kjj  that  no  a6lian  lies  upon  fuch  a  policy ;  and  furely  it  muft 
be  a  reproach  to  law  and  juftice  if  we  were  now  to  countenance 
in  afUon  upon  this  policy,  the  obje6t  of  which  is,  to  afliire  to 
thefe  Flaintifis  the  fafety  of  a  fliip  engaged  in  a  trade  fo  illicit 
nd  dandeftine  as  this  trade  has  been  declared  by  parliament  to 
be^  under  fuch  aggiavatecl  circumftances  of  fraud  and  collufion, 
in  the  manner  of  carrying  it  on,  as  are  defcribed  in  this  fj)ecial 
YCfdift,  and  which  it  might  have  been  reafonably  fuppoled  no 
man  who  had  a  regard  for  his  reputation  as  a  merchant,  or  had 
iny  ieofe  of  truth  and  private  honour,  would  have  fuffcred  to 
have  ftood  againft  him  upon  the  public  records  of  one  of  the 
Kh^s  fupreme  Courts  of  juftice.    Let  this  judgment  be  aflinncd. 

Judgment  aflirmcd. 


In  this  Term  Baker  John  SeUon  of  the  Imier  Temple^  Efq.  was 
idled  to  the  honourable  degree  of  Serjeant  at  Law,  and  gave 
nii|i  with  this  motto, 

"  R^pice  quid  moneant  Legei^ 
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Webb  v.  Herne  and  Another,  Sheriff  of  Middlesex.   ^•"'  ^^*' 

14  £0^,124. 

]p  SCAPE  againft  the  flieriiF.     The  Plaintiff  in  his  declaration  ro  tfcape  ugainft 
^^  ftated  diat  J.S.  was  arrefted  «  under  a  writ  indorfed  for  pitillllfff;*^^ 
^^  bail,  by  virtue  of  an  affidavit  now  on  record,"  and  gave  the  jiis  declaration, 
iheriff  notice  to  produce  the  writ,  which  not  having  been  com-  ^ft<^l.  u^deVt* 
plied  with,  he  called  the  attorney,  who  at  the  trial  proved  from  writ  indorfed  for 
entry  in  his  book  that  fuch  a  writ  had  been  iffued.     Though  ^f  affidJ^rno^ 
was  not  the  next  beft  evidence,  no  obje£lion  was  taken  on  on  record*' lit 
diat  head;  but  it  was  contended  for  the  Defendant,  that  the  rffitiSkt"^^* 
words  **  by  virtue  of  an  affidavit  now  on  record"  being  a  fub-  dcnce,  thnuph 
ftantive  all^ation,  muft  be  proved ;  and  the  Plaintiff  not  being  J^*  averment* 
able  to  produce  the  affidavit,  Eyre  Ch.  J.,  before  whom  the  cauie  ^s  unneceirarj 
^99A  tried^  nonfuited  him. 

Shepherd  Serjt.  now  moved  for  a  rule  nifi  to  fet  afide  the  non- 
fiiit,  and  contended  that  it  was  not  neceffary  to  produce  the 
affidavit,  for  had  the  iheriff  enabled  the  Plaintiff  to  fhew  the 
writ  itielf,  it  would  have  fufficiently  appeared  that  it  was  indorfed 
lerbaiL 
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i7<)&.  BullerJ.   I  remember  a  cafe  In  I^rd  Mznj/fefcPs  time  wheri 

it  was  held  unnecefiary  to  produce  the  affidavit,  but  the  dedara- 
tion  there  diflFered  from  the  prefent  one,  lince  it  only  ftated 

Hy.ESE.       generally  that  a  writ  was  fued  out  "  indorfed  for  bailjfi -^'C^) 

Eyre  Ch.J.  If  I  had  underftood  this  to  have  been  fuch  a 
cale,  I  ihould  have  left  the  evidence  to  the  jury :  but  it  appeared 
to  me  that  there  was  a  fubftantive  allegation  of  the  exiftence  of 
an  affidavit,  which  muft  be  proved. 

Shepherd  took  nothing  by  his  motion,  (b) 

{a)  See  Crohv.  Dovflimgy   JS.22G,$,  (b)  S«c  Sj-f^itc  v.  Smhl,    a  J?/.  HOT. 

JfulL  N.  P.  14.  laft  ed.  and  Jiogers  v  I//-  Briftotu  v.  IVrifiit,  Doug.  GGs-  5d  «*•  ail«> 

49rfibt^  TauMtOM,  Lent  Aff.  1 785.  Efp,  N,  P,  what  is  laid  hy  BulUr  J  i»  the  King  v.  /fe//, 

535.  5  T.  R.  446.  and  Pepp'iM  v.  S9l9moKSt 5  7".^. 
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y*"''  '-5^^  Parkin  v.  Radcliffu. 

Pj^.  393-S.C 

It  fccms  that  a      TJ  EPIJEVIN  of  a  COW. 

cuftom  for  the     XV  Avowrfes.     ift,  For  that  the  (aid  cow  at  the  time  of  takinir 

homage  to  alTels     ,^  ,'  ni-rxi^i  iti         %  7^ 

a  compcnfation  the  lame,  was  the  property  of  the  Defendant,     ad.  For  that  the 

in  lieu  oj  a  he^  place  in  which,  Sfc.  was  parcel  of  a  certain  tenement  iituate  in  the 

by  an  in-coming  townffiip  and  manor  oi  Marfden^  and  held  of  that  manor,  of 

copyholder  on  ^j^j^j^  manor  the  Defendant  at  the  time  of  the  takinff  was  lord, 

furrender  or  .      . 

aUenation,  it  not  and  becaufe  a  heriot,  that  is  to  fay,  the  beft  beaft  of  the  Plaintiff 
¥^'e.\^^^^^,r  was  due,  and  not  delivered  to  the  Defendant  for  the  faid  tene- 

lord  fet  up  a  cur-  ' 

torn  to  have  the  ment,  the  Defendant  well  avowed^  4^.  3d,  For  that  the  place  in 
AattelM^a  he***  ^hich,  Sfc,  was  parcel  of  a  certain  cuftomary  tenement  fituate  in 
riot,  ^v^rf  if  the  the  townftup  and  manor  of  Marfden^  within  which  manor  fironot 
dS^L?cufl5pm  ^^®  whereoft  4*^.  there  had  been  divers  cuftomary  tenements 
by  pleading  an-  deooifed  and  demifeable  by  cc^y  of  the  Court  Rolls  of  the 

h^'r^'I^ihlu^aC.  D^^^^  '^7  ^^  ^^^^  ^f  ^^  manor  and  hit  fteward  for  the  tiine 
Tea  acompenfa.  being,  to  any  perfons  willing  to'take  the  iame  in  fee*fimple,  or 
Ih"h^ru^"?*^  otherwife  at  the  will  of  the  lord  according  to  the  cufl»m  <tf  the 
manor,  and  that  within  the  manor,  there  was,  and  for  all  the 
time  aforeiaid  had  been  a  certain  ancient  and  laudable  citftom 
ufed  and  approved  o£  that  is  to  fay,  that  the  lord  of  the  manor  for 
the  time  being  from  time  whereof,  4^.  bad  been  ufed  and  aocu£* 
tomed  to  take  and  have  upon  the  admiffion  of  every  cuftanuoy 
tenant  of  the  manor  to  eveiy  fuch  cuftomary  tenement  to  wbkh 
fuch  tenant  had  been  admitted,  upon  the  furrender  or  alieBBfirm 
«f any  former  tenant  of  fuch  cuftomary  tenement,  the  beft  chattdly  - 
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[ve  or  dead,  of  fuch  tenant  fo  admitted  as  aforefaid,  upon  fiich        1 798. 
iuxrender  or  alienation,  after  fuch  his  admiffion  to  the  fame  t&-  '- 

n^ment,  for  and  in  the  name  of  a  heriot  for  fuch  cuftomary       Parkin 
t^i:^einent :  that  the  tenement  of  which  the  place  in  which,  4^.     Radcliffe* 
parcel,  was  from  time  whereof,  <^c.  parcel  of  the  faid  manor 
a  cuftomary  tenement ;  that  the  Defendant  was  lord  of  the 
that  in  1 786  one  J.H.  had  been  admitted  tenant  of  the 
isLid  cuftomary  tenement ;  that  in  1 792  «7.  H.  furrendered  into 
the  hands  of  the  Defendant  to  the  ufe  of  the  Plaintiff  and  his 
keirs;  that  the  Plaintiff  was  admitted,  and  entered,  and  was  ftiU 
feiied  thereof;  and  becaufe  at  the  time  when  he  was  fo  admits 
ted,  and  from  thence  until  and  at  the  faid  time  when,  ^e.  he 
was  pofleffed  of  the  faid  cow  as  of  his  own  proper  cow,  the  De- 
fendant well  avowed  the  taking  the  laid  cow  as  the  beft  living 
chattel  at  the  time  of  the  Plaintiff's  admiffion,  for  and  in  the 
name  of  a  heriot :  and  this,  4-c.  wherefore,  ^c.     4th,  The  fame 
as  the  laft,  only  ftating  the  cuftom  for  the  landlord  to  take 
•<  the  beft  beaft,"  inftead  of  «  the  beft  chattel  alive  or  dead." 

Pleas  in  bar.     4  ft,  Iffue  on  the  firft  avowry.     2d,  That  the 
heriot  was  not  due  as  alleged  in  the  fecond  avowry,  and  iflue 
thereon.    3d,  Traverfe  of  the  cuftom  in  the  third  avowry.    4th^ 
Traverfe  of  the  cuftom  in  the  laft  avowry.    5  th,  ITiat  in  the  faid 
loaiunr  in  the  third  avowry  mentioned  there  had  been  from  time 
Wbereo^  ^c.  a  certain  other  ancient  and  laudable  cuftom  ufed  and 
approved  within  the  iame,  that  is  to  fay,  that  at  the  Court  Baron 
of  the  lord  of  the  faid  manor  for  the  time  being,  held  in  and  for 
die  fiud  manor,  the  homage  of  the  faid  Court  Baron  from  time 
▼hcneof,  4*^.  had  been  ufed  and  afccuftomed  to  affefs  upon  their 
<MUlk8'a  reafonable  fum  of  money  to  be  paid  upon  the  admiffion 
^  every  cuftomary  tenant,  to  any  cuftomary  tenement  to  which 
6uA.  tenant  had  been  admitted,  upon  the  furrender  or  aUenation 
^  any  former  tenant,  after  fuch  his  admiffion,  in  Ueu  of  fuch 
^ciiot  by  the  faid  cuftom  in  the  faid  avowry  claimed,  and  which 
wioe  fum  of  money  fb  afteffed  ought  to  be  paid  to  the  lord  of  the 
^'^AiKnr  by  fuch  cuftomary  tenant,  and  ought  to  be  accepted  by 
"^  lord  in  lieu  of  fuch  heriot  by  the  faid  cuftom  in  the  faid 
•^owry  claimed.     6th,  To  the  laft  avowry  the  fame  cuftom  as  in 
^«  preceding  plea.     7th,  To  the  third  avowry,  that  within  the 
'Wd  manor  there  was  another  cuftom  that  every  cuftomary  tenant 
^Pon  his  admiffion  fhould  pay  to  the  lord,  in  lieu  of  fuch  heriot 
^  the  faid  avowry  claimed)  fuch  reafonable  fum  of  money  as    ^ 
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1798.  ihould  be  agreed  upon  between  fuch  lord  and  cuftomary  tenant  1 
and  if  they  fhould  difagree  about  the  fame,  then  fuch  reafon- 
able  fum  as  fhould  be  aiiefled  by  the  Court  Baron  at  the  homage ; 
RADCLirri.  and  that  when  the  faid  fum  of  money  fo  agreed  upon  or  aflefled 
had  remained  unpaid  after  reafonable  requefl  and  demand,  the 
lord  of  the  manor  for  the  time  being,  from  time  whereof  Sfc. 
had  been  ufcd  and  accuflomed  to  take  a  reafonable  diflreis  for 
the  fame.     8th,  The  fame  plea  to  the  lafl  avowry. 

Replication  tendering  iflue  on  the  traverfes  in  the  third  and 
fourth  pleas,  and  demurring  to  the  fifth,  fixth,  feventh,  and 
eighth. 

Rejoinder  joining  in  ifTue  and  demurrer. 

Cockell  Serjt.  in  fupport  of  the  demurrer,  ifl,  The  cuflcms 
ftated  in  the  pleas  in  bar  are  imreafonable  and  uncertain,  and 
therefore  bad.  There  is  no  criterion  fhewn  by  which  the  homage 
may  judge  how  to  afTefs  a  compenfation  for  the  heriot,  whereas 
ioxae  rule  ought  to  appear  by  which  the  rights  of  the  lord  and  the 
tenant  may  be  preferved.  There  is  a  cafe  mentioned  in  Noy  2.  by 
the  name  of  the  Yelmejier  Cuflom^  reported  in  Noy  3.  by  the  name 
of  Crahb  v.  Bales,  and  recogilized  in  i  BoUe  48.  under  the  name 
of  Crabb  v.  Bevisj  where  a  cuftom  that  a  copyholder  for  life  might 
nominate  one  or  two  that  fhould  have  the  copyhold  lands  after 
his  death  for  a  fine  to  be  aflefied  by  the  homage,  if  they  could 
agree  with  the  lord,  was  adjudged  to  be  good.  But  tliis  feems  to 
be  anfwered  by  BilTs  cafe,  4  Lieon.  238.  where  the  fatne  cuflom 
was  held  good,  only  with  this  qualification,  viz,  tliat  the  fiim 
aflefled  fhould  not  be  *^  lefTer  than  had  uled  to  be  paid  where 
"  the  lord  would  aflefs  a  reafonable  fine."  2dly,  Suppofing  the 
cufloms  to  be  good,  yet  as  it  is  admitted  on  the  pleadings  that 
the  lord  has  a  right  to  the  heriot,  though  fubje6l  to  a  compen- 
fation to  be  affefied  by  the  homage,  it  fhould  have  been  flated 
either  that  fbmc  compenfation  had  been  affefTed,  or  that  fbme 
flep  towards  an  afleffinent  had  been  taken. 

Clayton  Serjt.  contra.  We  haye  a  right  to  modify  the  (Cuflom 
ftated  by  the  Defendant,  by  fetting  up  another  cuflom  on  our 
part ;  for  a  heriot  npt  being  due  of  common  right,  but  the  mere 
creature  of  cuflom,  ought  to  be  r^ulated  by  cuflom.  No  cafes 
have  been  cited  to  prove  this  cuflom  unreafonable  or  uncertain ; 
nor  is  thedifcretion  of  the  homage  morearbitrary  in  this  cafe  than 
in  all  cafes  where  juries  are  to  decide.  The  cafe  in  Nqy  is  of  no 
flight  authority,  having  been  recognized  in  i  Bolle  48.  and  in 
Perkins  v.  Titus^  3  Mod.  134.    Certainly  the  cuflom  here  is  not 
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more  unreaformble  than  that  which  was  held  good  in  Wallis^s         ^19^^ 
cafe,  Cro^  Jac.  555.     As  to  the  fecond  point,  it  is  the  bufinefs  of 
the  lord  whofe  tortious  a6l  is  complained  o^  to  fet  out  what  is 
neceffitry  to  liis  own  juftiiication.  RiiDci.ir»£. 

Eyre  Ch.  J.     My  difficulty  is,  how  to  incorporate  the  two 
cuftoms.     The  landlord  pleads  a  cuftom  to  have  the  bed  live  or 
dead  chattel  as  a  heriot ;  the  tenant  anfivers  that  he  is  not  en- 
titled to  tlie  beft  live  or  dead  chattel,  but  to  a  fum  of  money  by 
way  of  compenfation.     This  is  pleaded  two  ways,  firft,  as  a  fum 
of  money  to  be  aflefled  abfolutely  by  the  homage ;  fecondly,  as  a 
film  to  be  agreed  upon  by  the  landlord  and  tenant,  and  on  failure 
of  an  agreement  then  to  be  aiTefled  by  the  homage.     Either  of 
thefe  pleas  is  an  abfolute  denial  of  the  cuftom  that  the  lord  ihould 
have  the  beft  live  or  dead  chattel.    This  compenfation  is  pleaded 
to  be  in  lieu  of  a  heriot ;  but  fince  it  is  ftated  not  to  depend  updn 
the  will  either  of  lord  or  tenant,  but  to  take  place  in  all  cafes, 
it  cannot  be  in  lieu  ;  it  ought  therefore  to  have  been  ftated  in 
the  name  of  a  heriot,  and  as  an  inducement  to  a  traverfe.     If 
the  Plaintiff*  had  faid,  true,  there  is  fuch  a  cuftom,  but  if  the 
tenant  prefer  to  pay  a  fum  of  money  in  lieu,  then  he  fliall  pay 
fuch  a  fum  as  the  parties  ftiall  agree  upon,  that  would  have 
been  a  modification  of  the  cuftom,  and  the  money  would  have 
come  in  lieu  of  tlie  original  right  of  the  landlord,  but  here  the 
original  right  is  ftated  in  two  contradi6lcry  ways,  {a) 

SuLLER.  J.  I  am  not  quite  clear  that  the  cuftoms  ftated  on 
th^fe  pleas  may  not  ftand  together,  as  well  as  thofe  in  Kenchiyi  v. 
tonight  {b)p  No  anfwer  however  has  been  given  to  the  argmnent 
ad^vanccd  againft  the  goodnefs  of  the  cuftom  fet  up  by  the  pleas 
ia  l^ar,  viz,  that  there  is  no  rule  to  direct  the  jury  in  aflTefling  the 
acKB-ount  of  the  compenfation.     I  think  the  cuftom  bad. 

SATH  J.  All  the  members  of  the  homage  are  liable  to  pay 
compenfation,  and  are  therefore  interefted  in  the  afleflTment^ 
S«:a.f)pofe  a  cuftom  that  the  parifliioners  of  a  certain  parifli  fliould 
*9feis  a  compenfetion  to  be  paid  to  the  rc6lor  in  lieu  of  tithes ;  it 
^o^ild  be  void  as  unreafbnable  and  uncertain.  In  the  cafe  in 
^^^'€)nard  the  landlord  could  never  be  injured  by  the  afteflhient» 
he  might  be  put  in  a  better  fituation. 
HooKJB  J.  I  have  not  the  feme  difficulty  with  re^eft  to  the 
lom.  A  heriot  is  not  due  of  common  right  as  tithes  are,  but  is 
^^^mere  creature  of  cuftom.     The  lord  has  no  right  but  by  cut 


^-«C^)  Fide  Bland  v.  Mofeley,  eit.^Rep. 

^*      ^WMT  V.  D(ty  and  Another ^    Cr»,      II 7 


Car.  432.  and  Murgatroid  v.  Z»axv,  Cmrtk^ 
(*)  I  Bl.  4f .  I  iVUf.  %SZ'    ^*  ^• 

torn. 
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1 798.  torn,  which  is  the  life  of  copyhold.  This  is  a  claim  of  the  firft  im- 
preffion,  for  the  lord  docs  not  claim  from  the  out-going  t^ianti 
but  from  the  in-coming  tenant,  who  is  to  have  his  beft  beaft  taken 
RADCLTFti.  fipomhim:  and  yet  I  conceive  that  it  may  be  good  and  reaibnable 
that  the  in-coming  tenant  flionld  pay  fuch  a  fum  of  money  by  way 
of  acknowledgment  to  the  landlord,  as  the  homage  fhall  aflefi. 
However  I  incline  to  think  that  the  plea  in  bar  is  not  wdl 
pleaded. 

Tie  Cowt  then  offered  a  iecond  argument,  which  being  de^ 
dined  by  the  parties  who  meant  to  go  to  trial  on  the  ifflies  jcnned, 
the  Court  iaid  that  as  they  were  all  of  opinion,  though  on  di& 
fcrent  grounds,  that  the  demurrer  muft  prevail,  they  ihould  give 

Judgment  for  the  Defendant 

Juiu  18th. 

%Br9.C,C,l,  ^gg^m 

6  rem.  Jttm.  80J. 

8.  P.  iStock  V.  Mawson. 

The  creditors  of 

a  bankrupt  en-     HPHis  was  an  a6lion  for  money  had  and  received.   The  circimN 
of'^mMfition  to         ftances  were  as  follow.     A  commillion  of  bankrupt  having 
roceive  S/.  in  the  iflued  agaiuft  the  Plaintifl^  and  an  affignment  of  his  effeAs 
dharge  of  their"  having  been  executed  under  that  commillion,  the  creditors,  of 
debts,  and  agreed  whom  the  Defendant  was  one,  entered  into  a  deed  of  compofi- 
Sing  beyond*^   tion  with  the  Plaintiff*,  wherein,  afte'  reciting  the  conmiiflSan 
that  to  the  bank-  and  affignment,  they  agreed  to  accep.  85.  in  the  pound  "upon 
ii"^oVion^othc   **  ^®  amount  of  their  relpe6live  debts,  and  in  fiiU  difcharge 
Chancellor,  to     «<  thereof,"  to  be  fecured  by  the  promiflbry  notes  of  three  fiire* 
e3mmiffion;*one  ties,  and  in  confideration  thereof  "  to  releafe  and  difcharge  the 
of  the  creditors    c«  f^id  William  Stock,  his  heirs,  executors,  and  adminiftratorsj 
tindTdebttdue"    **  cftate  and  effeAs,  of  and  from  the  debts  to  them  due  and 
from  the  bank-    cc  owinir  from  him,"  and  to  join  in  a  petition  to  fuperfede  the 
which  he  held      commiffion.     The  deed  then  went  on  with  a  general  releafe  •*  o 
bills  to  the  full     cc  ^n  a&ions,  fuits,  debts,  fums  of  money,  accounts,  reckonings^ 
hisd'nrtdendofg/.  **  damages,  claims,  and  demands  whatfoeVer,  both  in  law  an<t-- 
l"  ^dSrf^**  **d    "  ^^^y>"  ^^^  relinquiflied  and  gave  up  to  the  Plaintiff^  his  exe — 
then  recovered    oitors,  adminiftrators,  and  affigns,  ^^  all  and  Angular  the  ftock  ia^ 
fom^!f'^h"b*Ur  **  ^'^^j  houfliold  goods,  plate,  china,  linen,  and  furniture,  book:: 
Held  th.it  the  *  "  debts,  and  Other  debts  and  fumsof  money  due,  owing,  orbdong — 
MtidTt^f*       **  ^^  ^^  ^^"^'  from  any  perfon  or  perfons  whomfbever,  and  alL 
for  the  money  fo  <<  bonds,  bills,  notes,  and  otf  jT  fecurities  for  the  fame;  and  attl 
obtained  onthe    ««  other  the  eftate  and  efffeas  fhatfoevcr  of  the  faid  JViUiam  Stock, 

biUs  m  an  aaion  ,  ^ 

foi*  wooey  had     "  whcreof  or  wherein  he  the  faid  William  Stocky  or  any  perfbn  or 
aodxecavcd.       ^  perfbns  in  trufl  for  him  or  for  his  ufe^  was  or  were  feifed  or 

**  poflefled  or  interefted  on  the  day  of  the  date  and  ifluing  forth  oT 

«<  the 
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•■  the  faid  commiflion,  and  on  any  day  fince^  and  all  benefit  and        1 798. 

•*  advantage  wha^bever  to  be  made,  had,  or  derived  thereby  or      

*  therefrom."  At  the  time  when  this  deed  was  executed  the  Stock 
Plaintiff  was  indebted  to  the  Defendant  in  two  different  fiims  MAWioN. 
of  money  on  two  different  accounts,  viz.  1113/.  195.  ^(L  and 
II 07/.  55.  5  J.,  for  fecuring  the  latter  of  which  he  had  given  the 
Defendant  bills  to  the  Ml  amount  The  whole  2221I.  4s,  locL 
was  proved,  and  a  dividend  of  85.  in  the  pound  received  by  the 
Defendant  on  that  fum:  after  which  he  called  upon  the  acceptors 
of  the  bills  and  obtained  on  one  of  them  20s.  in  the  pound  and 
-dififerents  fums  upon  the  others,  confidering  himielf  indeed  as  a 
tniftee  for  the  Plaintiff,  to  the  amount  of  slU.  which  he  received 
above  12^.  in  the  pound  on  any  of  the  bills,  but  retaining  that 
fum  for  which  the  prefeiit  a6lion  was  brought 

The  caufc  was  tried  before  Rooke  J.  at  the  Guildhall  fittings 
after  JSq/ier  term,  when  a  verdi6l  was  found  for  the  Plaintiff  for 
116/.  A  rule  having  been  obtained  on  a  former  day  to  fhew 
caufe  why  this  verdi6l  fliould  not  be  fet  afide  an^  a  new  trial 
hady 

I^e  Blanc  and  Shephei'd  Serjts.  now  fhewed  caule.  This 
queftion  will  depend  on  the  conftruftion  of  the  deed.  It  will 
be  contended  that  the  deed  being  fubftituted  in  the  place  of  a 
commiffion  of  bankruptcy,  the  parties  muft  ftand  in  the  fame 
fitnation  under  the  former,  as  they  would  have  done  under  the 
latter;  whereas  the  rules  which  apply  to  an  adverfe  proceeding 
imder  a  commiffion,  cannot  be  any  guide  to  the  court  in  con- 
ftruing  the  terms  of  a  deed  executed  between  the  parties.  The 
ecmimiffion  was  done  away,  and  the  parties  were  placed  in  a 
new  fituation ;  fince  the  creditors  obtained  the  fecurity  of  three 
fidvent  perfons  for  a  certain  definite  fum ;  a  fecurity Vhich  they 
could  not  have  had  under  the  commiffion.  The  bills  in  queftion 
were  either  accommodation  bills,  or  drawn  for  value  in  the 
hands  of  the  acceptors,  in  either  of  which  cafes  the  Defendant 
bis  violated  his  agreement  to  leave  the  Plaintiff  in  frill  poffeffion 
of  his.eftate.  If  they  were  accommodation  bills,  a  debt  has 
been  created  againft  the  eftate  of  the  Plaintiff,  which  would  not 
have  exifted  if  the  acceptors  had  not  been  called  upon,  and  if 
on  the  other  hand  they  were  drawn  for  value,  payment  of  thofe 
bills  by  the  acceptors  is  a  difcharge  of  a  debt  which  they  owed 
to  the  Plaintiff's  eftate.  Befides  the  Defendant  has  committed 
» fraud  on  the  other  creditors,  who  expefted  to  be  pot  upon 
m  eqoal  footing  with  him,  and  who  perhaps  might  not  have 

executed 
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1 798*.      executed  the  deed  if  they  had  fuppoied  that  he  was  to  reodvi^ 
■  twenty  Ihillmgs  in  the  pound  on  any  of  his  debts. 

Stock  Adair  and  Palmer  Seijts.  in  liipport  of  the  rule.     It  is  dear 

MAWiON.  that  under  the  bankrupt  laws,  the  great  objcA  of  which  is  to 
ellablifh  an  equal  divifion  among  the  creditoi*s,  the  Defendant 
would  be  allowed  to  retain  what  he  has  received  to  the  amount 
of  2C5.  in  the  pound;  Ex  parte  Wildman^  i  Atk.  109.:  now  the 
deed  in  queftion  being  iiibftituted  in  their  place,  he  ought  to  be 
entitled  to  the  fame  advantage.  The  objcft  of  this  deed  is  the 
mutual  benefit  of  the  creditors  and  the  infolvent;  the  latter  is 
initantly  put  in  the  fituation  which  he  might  hope  to  attain, 
after  a  long  delay,  under  the  bankrupt  laws ;  the  former  have 
the  payment  of  a  certain  fum  fecured  to  them,  in  confideratiop 
of  which  they  agree  to  releafc  all  demands  upon  the  bankrupt, 
though  not  on  any  other  perfons.  Indeed,  ihould  the  eftate  of 
the  infolvent  produce  more  than  85.  in  the  pound,  llill  the  cr^ 
ditors  bar  themfelves  by  this  deed,  from  claiming  any  furdier 
iiun  out  of  that  eftate.  This  queftion  depends  upon  two  clauiSn 
in  the  deed,  viz.  that  of  releafe  and  that  of  reftitution ;  now 
releafe  to  the  drawer  is  no  releafe  to  the  acceptor,  who  bjr  hii 
acceptance  of  the  bill  has  made  himfelf  the  original  debtor; 
Dingwall  V,  Dtmjler^  Doug.  247. :  and  by  the  claufe  of  reftitution 
nothing  could  be  reftored  to  the  banknipt  but  what  he  had  loft 
by  the  transfer  to  the  alTignecs,  of  which  the  fecurities  in  the 
hands  of  the  Defendant  were  no  part  Admitting,  however,  the 
acceptor  to  have  been  diicharged,  the  money  in  queftion  has 
been  received  by  the  Defendant  to  his  uie,  and  not  to  that  of 
the  Plaintiff. 

Eyre  Ch.  J.  The  only  difficulty  in  my  mind  is,  whether 
Stock  has  a  right  to  bring  this  aftion  for  money  had  and  received 
to  his  uie.  1  am  inclined  to  think,  that  on  the  true  conftniflion 
of  the  deed  of  compofition,  it  muft  be  confidered  as  a  diicharge 
of  every  body ;  the  conlequehce  of  which  is,  tliat  the  acceptors 
of  the  bills  who  have  been  called  upon,  have  paid  the  money  in 
their  own  wrong,  and  ought  to  recover  it  back.  A  folution  of 
this  difficulty  was  attempted  by  my  brother  Le  Blanc  in  arguing 
on  the  relation  between  the  acceptor  and  the  drawer.  If  the 
bills  were  accommodation  bills,  the  acceptor  would  have  a  right 
to  call  on  the  drawer ;  it  feems,  therefore,  that  the  money  re- 
ceived by  the  Defendant  was  in  fa6l  part  of  the  eftate  of  the 
Plaintiff,  and  ought  under  the  deed  to  be  returned  to  him  in 
order  to  enable  him  to  fatisfy  the  acceptor :  if  the  bills  were 

not 
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not  accommodation  bills,  the  money  received  by  the  Defendant        1798. 
was  more  immediately  the  eftate  of  Stocky  becaufe  he  has  {o  ■ 

much  lefi  in  the  acceptors  hands  in  confequence  of  the  tranf-        Stock 
a6lion.     This  cafe  has  been  argued  on  an  analogy  which  does      Mawiok. 
not  in  fail  exift ;  viz.  between  the  effeft  of  this  deed,  and  the 
proceedings  imder  a  commiffion  of  bankruptcy,  though  a  cora- 
miflion  happened  to  be  the  foundation  of  the  agreement.     A 
commiffion  is  a  tranfa6lion  between  creditors  only,  the  eftate  of 
the  bankrupt  is  completely  taken  out  of  him,  and  he  has  no  in- 
tereft  but  in  the  a6lual  furplus  of  that  eftate  after  all  debts  paid: 
here,  on  the  other  hand,  the  infblvent  had  an  intereft  in  every 
thing  beyond  8s.  in  tlie  pound.     It  is  on  the  ground  of  uncer- 
tainty that  the  rule  has  been  allowed  to  prevail,  that  a  bill  holder 
may  prove  againft  every  body  who  is  a  party  to  the  bill,  for  until 
the  dividends  are  afcertained,  it  is  impoffible  to  know  what  fatis- 
^on  he  will  have.    But  here  a  certain  liquidated  fum  is  given, 
and  die  creditor  thinks  it  for  his  intereft  to  confider  the  whole 
as  the  debt  of  the  drawer,  and  to  accept  85.  in  the  pound  as  a 
iatu&ftion :  this  is  the  fubftance  of  the  inftrument ;  by  this  the 
debjt  is  difcharged  and  gone,  and  the  efFefts  are  abfblutery  re- 
kafed.    Suppofe  that  the  Plaintiff  had  paid  205.  in  the  pound, 
there  can  be  no  doubt,  but  that  he  would  have  become  the  pur- 
Aafer  of  the  bills,  and  would  be  entitled  to  take  them  out  of  the 
Ittnds  of  the  bolder  and  ufc  them  according  to  the  relation  in 
whidi  he  might  ftand  to  the  acceptor.     If  it  be  fo  on  pajrment 
rfioi,  in  the  pound,  can  we  diftinguifti  the  prefent  cafe  from 
that?  The  creditor  has  thought  fit  to  accept  85.  in  the  pound 
in  lieu  of  205.,  and  though  this  could  not  be  pleaded  on  a  parol 
agreement,  yet  on  a  deed  it  may,  and  the  difcharge  is  as  effeclual 
as  if  20^.  in  money  had  been  paid.     I  am  therefore  of  opinion 
that  this  cafe  has  been  argued  on  the  ground  of  an  analogy  which 
does  not  exift,  and  admitting  every  thing  advaiiced  to  be  true 
with  nfy&^  to  the  rule  where  debts  are  to  be  proved  under  dif- 
ferent oommiffions,  yet  even  there  if  a  party  has  proved  his  debt  » 
nnder  one  commiffion,  and  taken  a  dividend,  he  cannot  prove 
the  whole  debt  under  another.     The  bufinefi  is  generally  ma- 
naged by  iKit  taking  a  dividend  under  any  commiffion  till  the 
debt  has  been  proved  under  all,  and  there  is  no  poffibility  of 
fetting  the  matter  right,  but  by  caUing  the  parties  to  an  account* 
Here  the  debt  is  not  only  reduced  to  85.  in  the  pound,  but 
adually  difcharged,  fo  as  to  entide  the  Plaintiff  to  ftand  in  the 
VOL.1.                                  u                                       place 
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1 798.       place  of  the  Defendant*    The  difficulty  however  recurs  whether 

-      it  4oe8  not  lie  with  the  acceptor  to  bring  this  a£Uon,  and  whether 

^l^^       the  money  in  dilute  muft  not  be  confidered  as  his :  if  my  Bro- 

Mawiow.     thers  can  (atisfy  me  on  this  point,  I  ihall  have  no  hefitation  ob 

the  reft  of  the  cafe. 

BuLLER  J.     The  nature  of  the  contrail  and  deed*  on  which 
this  queftion  arifes  decides  the  cafe.  Stock  was  indebt^  to  ieveral 
perfbns:  the  creditors  fiied  out  a  commiilion,  but  for  the  purpofe 
of  avoiding  expencci  and  getting  as  great  a  fatisfa£lion  as  poUibley 
they  came  to  an  agreement  that  Stock  ihould  provide  iecuri^ 
for  85.  in  the  pound,  and  that  they  would  give  up  the  remaind^ 
^  of  their  debts  and  make  him  a  new  man.     If  there  was  any  ibxt 
of  furprife  by  one  creditor  upon  another,  it  is  no  new  cafe  to 
iky  that  it  was  a  fraud :  one  creditor  is  induced  by  another,  to 
come  into  the  compofition,  and  they  all  agree  by  deed  to  take  an 
equal  dividend ;  now  this  is  not  effected  by  one  of  them  referving 
a  fecret  advantage.     It  is  laid  that  the  Defendant  has  not  taken 
more  than  85.  in  the  pound  out  of  Stock's  effe£ls,  but  I  iky  that 
he  does  get  the  furplus  out  of  Stocks  eife^ls.     Thefe  were  pait 
of  the  billrwhich  by  agreement  tlie  Defendant  was  to  reftore^ 
they  came  into  his  hands  from  Stocky  and  were  to  be  ddivered, 
back  to  him,  on  payment  of  85.  in  the  pound.     By  the  mode  of 
ilating  this  account,  the  Defendant  decides  againft  himielf ;  to 
give  a  foundation  for  the  argument,  he  ihould  have  puriiied  thia 
method:  he  ihould  have  faid,  I  have  1 1 1 3/.  i  gs^d.  due  to  me  on 
one  account,  and  1 107/.  55.  ^(L  on  another ;  he  ihould  not  hav« 
added  the  two  together,  but  ihould  have  claimed  a  dividend  oK) 
the  former  fum  only,  and  have  treated  the  latter  as  a  debt  &&£> 
ficd  by  the  bills  which  he  held  in  his  hands ;  by  not  doing  tbv 
he  has  committed  a  fraud  on  the  reft  of  the  creditors,  who  e^* 
pe6led  to  be  put  on  an  equal  footing  with  him,  and  had  a  rigbt 
to  know  his  (ituation.   Whether  an  agreement  by  parol  to  accept 
a  finaller  fum  in  fatisfa6iion  of  a  larger  can  be  pleaded  or  no^   I 
do  not  know :  it  was  formerly  coniidered  that  it  could  not, 
was  fo  decided  in  Coke  {a),    I  think  however  that  there  are 
late  caies  to  the  contrary,  and  one  in  particular  in  Ixird 
^field's  time,  who  iaid,  that  if  a  party  chofe  to  take  a  imalkr  &a^^ 
why  (hould  he  not  do  it?  There  may  be  circumftanoes  unc^' 

(a)  PinntCt  cafe,  5  C«.ii7.  where  it  cannot  be  a  fnisfa^tion  for  t  greater;  biiC  J* 
W4sheld  that  payment  of  a  lefTer  fum  at  the  paid  before  the  day  or  it  another  pUct  ^ 
^bne  and  place  mentioned  in  the  conditioa     maj,  ^«dk aifo  CMmkr  ?•  ITtfs^  ^r.4t 
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which  fiich  an  agreement  might  not  only  be  fak*  but  advan-        1798. 

tsgeous ;  it  may  be  of  more  importance  to  a  man  to  take  i  ctf.      ■ 

to-day  than  aos,  to-morrow.     If  we  look  to  the  deed  it  is  im-  ^^^^ 

poflible  to  fey  that  the  word  "  bills"  in  the  deed  docs  not  extend     Mawion. 
to  the  bills  in  this  cafe.    WTiat  other  bills  are  there  ?  Suppofing 
(as  we  muft)  that  thefe  bills  were  drawn  for  value,  luitil  tlie 
acceptors  pay  them  they  are  indebted  to  the  drawer  to  their 
amount,  and  [{Stock  pays  8s.  in  the  pound  in  fetisfa6lion  of  his 
debt,  is  he  not  to  have  the  bills  in  order  to  recover  from  the 
acceptors  ?  If  indeed  they  were  accommodation  bills  only,  then       ^ 
odds  they  are  to  be  delivered  up  to  the  Plaintifi^  the  acceptors 
will  be  bound  to  pay,  and  will  have  an  a6lion  againft  Stock, 
who  will  thus  be  called  upon  for  more  than  85.  in  the  pound. 
Whichever  way  the  cafe  be  ftated,  the  Defendant  has  received 
more  than  85.  in  the  pound. 

Heath  J.  I  am  of  the  fame  opinion,,  and  fliall  bottom  myfelf 
on  the  clear  intention  of  the  parties.  There  were  three  delcrip- 
tions  of  perfons  parties  to  the  tranfa6lion,  viz.  the  debtor,  the 
creditors,  and  the  fureties ;  and  it  was  agreed  that  the  creditors 
flwold  take  8s.. in  the  pound  in  dilcharge  of  all  debts.  Now  in 
Older  to  induce  the  fureties  to  guarantee  the  payment  of  the  8s. 
iiflie  pound  it  was  neceflary  to  take  an  account  of  the  Plaintiff's  » 
poperty;  in  taking  which  account  they  nmft  have  confidered 
Art  was  in  the  hands  of  the  acceptors  of  the  bills.  If  the  ac- 
oqpton  were  intended  to  hold  the  money  fubjeft  to  further  de- 
Ittda,  the  fureties  would  not  have  guaranteed  to  that  extent  It 
!  ififid  that  the  Defendant  has  only  purfued  his  remedy  againft 
4irf  perfons ;  but  in  my  opinion  he  has  taken  a  double  remedy 
i^piaft  the  eftate  of  Stock ;  ifl,  againft  his  eflc<5ls  in  his  own 
fcindj^  and  adly,  againft  his  effefts  in  the  hands  of  the  acceptors. 
My  Lord's  obfervations  have  fatisfied  me  that  there  is  no  analogy 
wreen  this  cafe  and  the  proceedings  under  a  coinmiffion  of 
"ttkniptcy.  But  a  queftioti  has  been  made  whether  this  a6lion 
*31  lie  for  money  had  and  received  to  the  ufe  of  the  Plainti£fl 
''ow  what  is  a  bill  of  exchange  ?  It  is  nothing  but  an  order  on 
;  «e  drawee  to  pay  fo  much  out  of  the  effe£ls  of  the  drawer  in 
»i  hands,  and  the  acceptance  is  evidence  in  law  that  the  ac- 
*^r  has  fuch  effe^ls,  if  therefore  a  perfon  receives  any  tiling 
^of  thofe  effeAs,  he  receives  what  belongs  to  the  drawer  who 
Jnay  recover  it  in  this  form  of  a6lion. 
Rooks  J.  I  am  of  the  feme  opinion. 
[  PQftec^  to  the  PlauitiS: 

u  2 
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iSth. 


A  prtfooer  after 

i'udgmem  agiinft 
lim  may,  not- 
withftanding  the 
mUowance  of  a 
writ  qf  error,  be 
chargefl  in  exe- 
cution. 


Fisher  t;.  M^Namara. 

HThe  PlaintifF  in  this  cafe  was  proceeding  after  the  allowanc 
of  a  writ  of  error  to  charge  the  Defendant,  then  in  cuftodj 
on  mefhe  proceis,  in  execution. 

This  was  oppofed  by  Mar/hall  Sexjt. 

But  the  Court  faid  that  if  the  Defendant  were  not  charged  ii 
execution  file  would  be  fuperfedeable  (a),  and  that  the  Plaindi 
therefore  was  only  doing  that  which  for  his  o^n  fecurity  he  wai 
obliged  ^o  do. 


(tf)  But  a  Plaintiff  may  (hew  for  caufe 
againl)  a  fuperfedeat  ilTiiing,  that  the  De. 
fendant  has  fucd  out  a  writ  of  error  before 


rhe  end  tf  the  two  terms  Hn'ited  by  th 
pra£ticeof  the  Court.  2  Wilf.^Zo,  GMtrm 
V.  MtfituU,  C.  B.  R,  H.  26  Gto  3. 


Junt  18th. 

The  Court  wiU 
not  allgw  • 
Plaintiff  to  fign 
judgment  be* 
caufe  the  De- 
fendant refufes 
•to  pay  for  half 
the  paper  books 
delivered  to  the 
Judges;  thiicafe 
being  within  the 
rule. 

iiiLisGt9.Z' 


FULHAM  V.  BaGSHAW. 

li/piRSHALL  Seijt.  oppofed  the  arguing  a  demurrer  in  this  cafe 
on  the  ground  that  the  Defendant's  attorney  had  refiifed  li 
pay  for  two  of  the  paper  books  delivered  to  the  Judges  accordi])| 
to  the  rule  of  Court     Mich.  6  G.2.  Imp.  C  B.  352.  ed.  4. 

The  Court  at  firft  doubted,  but  upon  inquiry  finding  that  ihA 
Court  of  King's  Bench  (a)  had  confidered  a  fubfequent  rule(& 
(which  had  alfb  been  adopted  in  this  court)  ordering  that  XM 
judgment  fliould  be  iigned  for  non-payment  of  ifliie  moneyi  ai 
controlling  the  former  rule,  laid  they  ihould  follow  the  fium 
conftruftion,  and  held  the  money  to  be  paid  for  the  paper  hookl 
as  coming  within  that  rule,  and  therefore  re&fed  to  allow  jud^ 
ment  to  be  figned  without  argument. 

Shepherd  Seijt.  contra, 

(a)  Fuller  v.  Ofiorne^  6  7*.^.  477.  be  (igned  for  non-payment  of  ilfbe  nxiKff 

{Jt)  HiL  35  Of.  3.  It  ii  ordered,  that  after    but  that  the  iflue  money  ihall  remaiatoiia 
the  fidt  ^iiy  of  next  term  no  judgment  (hall    taxed  ai  part  of  the  co(U  in  the  du^N 
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Quick  &  Ux.  v.  Sir  W.  Staines  Knt.  Sheriff.  >"'  '^'^^ 

$51. 

•yiMS  was  an  a6lion  of  trover  for  houfehold  goods  brought  by  ^  ^'^  7""-  **'• 
the  hufband  and  wife  in  right  of  the  wife  as  executrix  of  ufe"hVgp«b  of 
her  former  hufband  M'Pherfon^  under  the  following  circum-  her  teftator  at 
ftances :  M^Pherfon  died  about  nine  months  previous  to  the  ac-  aftenrardt 
tion  being  brought,  having  made  his  widow  his  executrix,  who  marry,  and  then 
continued  in  pofTeiBon  of  his  goods,  and  about  three  months  after  g^Vhlr  hut 
Msdeath  married  the  Plaintiff  Quick.  During  thofe  three  months  *>and,  ihe  (hall 
fteufed  the  goods  as  her  own,  and  after  her  marriage  with  i"o  objc«  to'iheir 
Qfdck  the  goods  were  treated  by  them  both  as  his.     ITie  De-  l>eing  ukcn  in 
fendant  having  taken  thefe  goods  in. execution  at  the  fuitof  a  hdbMd»$debt.*' 
perfon  who  was  a  creditor  both  of  M^Pherfon  and  of  Qjuick^  but 
who  claimed  them  upon  the  prefent  occaiion  to  fatisfy  the  debt 
of  the  latter,  received  notice  from  tlie  Plaintiffs  that  the  efte6ls 
which  he  had  taken  were  the  unadminiftered  goods  oi  i/bPherfon. 
Eyre  Ch.  J.,  before  whom  the  caufe  was  tried  at  the  Wejiminfler 
fittings  after  Eajler  term,  being  of  opinion  that  a  devqjlavit  had 
been  committed  on  tlie  part  of  the  executrix,  by  putting  the  effe6ls 
of  WPherfon  into  the  hands  of  her  fecond  hufband,  dire6led  a 
nonfuit  againft  the  Plaintiffs,  with  liberty  to  move  to  fet  it  afide 
wd  enter  a  verdi6l  in  their  favour.     Accordingly  a  rule  niji  for 
that  purpose  having  been  obtained  on  a  former  day, 

Se/^A^^  Serjt.  now  (hewed  caufe.  It  cannot  be  denied  that  the 

eiecutrix  has  fuch  a  property  in  the  goods  of  her  teftator  as  to 

ttaUe  her  to  fell  and  make  a  good  title,  though  fhe  may  render 

berielf  liable  for  a  deoaJlaviU     Now  the  executrix  in  this  cafe 

kvmg  firft  treated  the  goods  as  her  own,  and  the  Plaintiff  Qw/Vi 

living  fince  her  marriage  with  him  treated  them  as  his,  is  fufH- 

Qentto  fhew  that  fhe  had  given  them  up  to  him,  which  muft  have 

defame  effe6l  as  if  fhe  had  fold  them.    If  by  her  condu6l  fhe  did 

Dot  make  thefe  goods  her  own,  what  period  of  time  can  be  ftated 

St  which  the  effeils  of  a  teflator  in  the  hands  of  an  executor  are  to 

wcohfidered  as  converted  to  the  ufe  of  the  executor  ?  In  /a;r  v. 

^f^oman^  4  T.  JB.  6ai.  the  Court  feemed  to  confider  that  if  any 

''^  had  been  done  by  the  executor  to  raife  fuch  a  prefumption 

^ goods  might  be  confidered  as  his  own:  and  Lord  Kenyan  was 

^  opinion,  that  till  the  contrary  be  fhewn  the  goods  muft  be 

^nfidered  as  the  property  of  him  ui  whofe  handst  hey  are  foand* 

'^^''Cte  perhi^s  it  may  be  contendedi  that  a  claim  is  made  by  the 

u  3  cxecutriX) 
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1798*        executrix,  but  it  muft  be  remembered  that  fhe  claims  again 
her  own  a6ls. 


Quick 

V.  Le  Blanc  and  Clayton  Seijts.  in  fupport  of  the  rule.    An  execi 

Staxnbi.      ^qj.  jogg  jjQi^  ^g  ^j^  abfolute  property  in  the  goods  of  his  teftato 

but  fuch  an  one  only  as  ^ill  enable  him  to  tiilfii  the  duties  of  h 
office.  In  this  cafe  M^Pherfon  died,  leaving  his  widow  in  po 
feflion  of  his  goods  in  that  houie  in  which  they  had  lived :  11 
never  removed  them,  but  they  continued  in  the  fame  houfe  unl 
and  after  her  intermarriage  with  another  pcrfon.  At  what  peric 
then  did  flie  tajce  pofleffion  of  the  goods  as  her  own?  An  executi 
may  convey  to  another  the  goods  of  his  tcllator  for  money,  ai 
inafimich  as  third  perfons  cannot  know  in  what  maimer  that  mon< 
is  applied,  creditors  cannot  follow  the  goods.  But  an  cxecuU 
cannot  devife  the  goods  of  his  teftator,  nor  are  they  forfeited  1 
his  attainder,  nor  are  they  liable  to  the  bankrupt  laws.  Hcfttai 
v.  Jemmet/2  Biirr.  ^3^9'  I^  *^  executor  pay  the  debts  of  1 
teftator  to  the  amount  of  the  value  of  the  goods,  he  contiiiiies^ 
pofleffion  rf  them  as  becoming  the  purchafer.  The  old  form 
^  the  a6lion  of  trefjiafe  by  an  executor  againft  a  perfon  who  takes  tJ 

goods  of  the  teftator,  ffiews  the  law ;  for  the  gravamen  is  •*  d 
"  delaying  of  the  execution  of  the  will,"  F.  N,  2?.  87.  E.  In  iZ£ 
ler  V.  Pirnter^  Cro.  Eliz.  29 1 .  a  term  in  the  hands  of  the  hufbti 
in  right  of  his  wife  as  adminiftratrix,  was  held  not  to  be  extendib 
for  his  debt,  though  it  had  continued  in  his  hands  and  had  nev) 
^  been  granted;  and  in  Fair  v.  Newman^  though  the  alteration 
property  was  as  great  as  in  this  cafe,  yet  it  was  held  that  the  goa 
were  not  liable  for  the  liufband's  debt.  Indeed  it  would  be  haj 
if  the  a6l  of  marriage  alone  were  to  make  the  executrix  liable  1 
a  devqflavit  It  was  iaid  by  the  Court  in  Farr  v.  Newman^  that 
the  ftieriff  had  any  doubt  to  whom  tlie  goods  belonged,  he  fhoul 
have  fummoned  a  jury  de  proprietate  probanda  ;  and  though 
has  been  contended  that  the  prefent  cafe  differs  from  that,  fin< 
that  was  an  a6lion  between  two  creditors,  whereas  this  is  an  a 
tempt  by  the  executrix  to  difaffirni  her  own  a6is,  yet  that  argt 
ment  is  anfwered  by  the  opinion  of  Lord  Kenyouy  4  71J3.  64 
viz.  that  it  is  too  late  to  fay  that  the  pofTeffion  of  goods  is  in  1 
cafes  conclufive  evidence  of  property. 

Eyre  Ch.  J.  I  was  not  aware  at  nifi  prius  that  the  cafe  of  Fm 
V.  Newman  had  been  decided  in  fo  folemn  a  manner,  though  if 
had,  it  would  have  made  no  other  difference  than  to  make  n 
wilh  that  this  cafe  ibould  be  put  upon  thereeord*    The  firftol 

jedic 


in  THZ  Thxstt-eiguth  Yeak  of  GEORGE  III.  295 

Jeftion  to  the  authority  of  that  cafe,  as  applying  to  this,  ariies  from        x  79  B. 
the  form  of  the  a6lion,  which  was  not  the  fame  as  here ;  and  the      ' 
fecondy  from  the  difference  of  the  parties.  It  is  one  thing  whether    •   ^"J*^* 
i  creditor  fhall  infift  that  an  executor  has  been  guilty  of  a  de^      Staimii. 
vafifivitf  and  another,  whether  the  executor  fhall  take  advantage 
flf  his  own  wrong,  and  juflify  his  own  mifcondu6l  by  faying  that 
the  goods  are  not  his  but  his  teftator's.     The  cafe  of  Whale  v, 
B(xAk  and  others,  cited  4  Zl  fi.  625.  is  dire6lly  in  the  teeth  of 
tarr  r.  Newman^    I  think  however  that  this  qucftion  may  be 
decided  on  a  principle  which  will  leave  the  latter  cafe  altogether 
vntoQched,  viz.  that  the  executrix  had  taken  the  goods  to  her 
ovrnafe.    On  that  ground  I  fhall  have  no  difficulty  in  deciding : 
bat  we  will  look  further  into  this  queflion* 

Cur.  adv^vuU* 

On  die  next  day  the  opinion  of  the  Court  was  delivered  by 
Eyre  Ch.  J.     We  have  looked  into  the  cafe  oi  Fair  v.  Nevo- 
*ian  and  the  authorities  there  cited,  and  the  Court  adheres  to  the 
opinion,  that  this  nonfuit  ought  not  to  be  fet  afide.    We  proceed 
on  a  ground  which  does  not  at  all  interfere  with  tlie  cafe  of  Farr 
▼•  teaman ;  as  to  which  I  fhall  fay  nothing  either  one  way  or  the 
other.    The  ground  of  our  decifion  is  that  originally  taken,  viz,. 
that  a  deoa/lavit  has  been  committed  by  the  executrix,  who  before 
her  marriage  had  converted  the  goods.     I  allow  that  it  would  be 
Wid  (as  it  was  argued)  if  the  mere  a£l  of  marriage  had  worked  a 
iiocfiaoit :  and  we  do  not  hold  that.    But  when  in  confequence 
tf  die  marriage  the  effe6is  were  permitted  to  come  into  the  hands 
tf  die  hufband  and  to  be  ufed  by  him,  then  at  leafl,  if  not  before, 
*dear  ietrnjlavit  was  committed,  fince  that  condu6l  amounted  to 
tconverfion  of  the  goods.     We  think  that  where  the  executrix 
herfelf  or  her  hufband  have  converted  the  goods,  it  does  not  lie  in 
die  mouth  of  either  of  them  to  fay  that  they  are  not  the  property 
<^die  hufband,  in  a  cafe  between  the  executrix  and  one  of  his 
*^tors.    We  do  not  fay  any  tiling  with  refpe6l  to  the  queftion, 
••  between  creditors  of  the  original  teflator  purfuing  the  aflcta 
^^  legal  diligence,  or  the  executrix  in  refpeft  of  thofe  aflets, 
•*rf  creditors  of  the  executrix  or  the  hufband  of  the  executrix, 
Aether  tliey  fhall  or  fhall  not  have  a  preference  againfl  a  cre- 
ditor of  the  executrix.     Tliat  queflion  will  be  fit  to  be  confi- 
^^st^  when  it  arifes,  and  then  we  fhall  decide  it,  with  a  proper 
'^^)e&  for  the  cafe  of  Farr  \.  Newman  contrafled  with  the  cafe  4  Ttrm^  Mt^ 
^  Whole  V.  Booths  4  Term  Rep.  61$  n.  before  Lord  Mansfield^  ^*'^'  *         ., 

u  4  with 
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1798.        with  the  other  cafes  to  be  found  in  the  books  upon  the  fubjefl, 

■        and  with  the  general  principles  of  law  relating  to  the  goods  of 

*7*        teftators  and  inteflates,  and  the  nature  of  a  claim  made  on  their 

Stain  El.      repreientatives  in  refpe^  of  thofe  goods.     It  may  be  a  difficult 

queftion,  but  it  is  not  now  to  be  touched. 

Per  Curiamj  Rule  difcbarged. 


JuMt  i9ch. 

8r\».576.  Farmer  v.  Russell  and  Another. 

If  A.  receive  A  ssuMPSifT  agaiuft  the  defendants,  who  were  common  carriers. 
Se"ufo  of  C.  ^  it  '^^  ^^  count  in  the  declaration  was  on  a  fpecial  agreement 

may  be  reco-  not  to  deliver  the  goods  in  queftion  without  receiving  the  money 
•aionformwiey  ^^^  them;  the  Other  counts  were  general,  among  which  was  one 
had  and  receiv-  for  money  had  and  received.  At  the  trial  it  was  proved  on  the 
confiderSon  on  P^rt  of  the  Plaintiff  that  he  had  agreed  to  carry  certain  goods 
which  B,  paid  it  called  medals,  and  to  deliver  them  to  a  perfon  at  Port/mouth ;  that 
(Jir^rr.  Whether  ^^^7  were  taken  by  the  carriers  on  delivery y  the  meaning  of  which 
the  cafe  would  term  is,  that  the  carriers  are  to  receive  2d.  in  the  pound  for  cem- 
were  a  pjrty  to  niiflion,  andare  not  todcliverthegoods  without  receiving  payment 
the  contraa  be-   fQ^  them.     It  appeared,  however,  that  thefe  medals  were  in  fiiA 

counterfeit  halfpence  fent  to  Portfrrumth  for  the  purpofe  of  being 
diilributed  among  the  failors :  but  no  other  knowledge  of  the 
contends  of  the  boxes  in  which  thefe  goods  were  packed  could  be 
brought  home  to  the  Defendants,  than  what  might  be  implied  from 
the  circumftance  of  one  of  the  boxes  having  been  accidentally 
opened  in  the  prefence  of  a  clerk  of  the  Defendants,  who  faw  the 
counterfeit  halfpence  [a).  The  Defendants  had  received  money 
from  the  peWpn  at  Portfmauthy  and  had  accounted  to  the  Plaintifil 
for  the  whole  of  it  except  13/.,  the  fubjeft  of  the  prefent  a£iion. 
Mooke  J.,  before  whom  the  caufe  was  tried  at  the  Guildhall  fittings 
afler  Eajler  term,  told  the  jury,  that  if  the  counterfeit  halfpence 
were  fent  as  an  impofition  on  the  public,  the  contraft  betwe«i 
thefe  parties  was  illegal,  and  no  a6lion  could  arife  out  of  it,  and 
that  the  carriers  did  not  feem  to  him  wholly  exempt  from  crimen 
as  they  appeared  to  be  acquainted  with  the  nature  of  the  goods. 
Accordingly  a  verdift  was  found  for  the  Defendants,  with  leave 
to  move  to  fet  it  afide,  and  enter  a  yerdifl  for  the  Plaintiffi,  i£ 
the  Court  fhould  be  of  that  opinion. 

(a)  This  hiX  was  ftated  in  the  report  of    afterwards  exprefled  by  him  with  reaped  M 
Uii,  Juftict  dfi#il#,  but  ibme  doubts  were    its  having  been  proved. 

'  AnC 
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A  rule  nifi  for  that  purpofe  having  been  obtamed  by  CockeU       1798. 
Serjt.  on  the  authority  of  Tenant  v.  EUiotiy  antCy  p.  3.  ■ 

Adair  and  Skepherd  Seijts.  now  fhewed  caufe.  Admitting  that  F^»>« «» 
there  was  no  dire6l  evidence  to  prove  that  the  Defendants  knew  Rvimlu 
the  nature  of  the  goods  committed  to  their  care,  ftill  in  legal  con- 
ilruAion  this  was  not  money  received  to  the  ufe  of  the  Plalntifi; 
This  cafe  may  be  diftinguifiied  from  that  of  Tenant  v.  EUiottj  as 
the  contrail  was  foimded  not  only  on  malum  prohibitum,  being 
contrary  to  a6l  of  parliament,  but  alfb  on  malum  inje,  being  con- 
trary to  common  honefty,  and  a  fraud  on  all  mankind ;  whereas 
the  contrail  in  Tenant  v.  Elliott  was  only  made  illegal  by  pofitive 
law.  A  Plaintiff  mufl  recover  on  his  own  ftrength,  not  on  the 
innocence  of  the  Defendant  If  ^.  pay  money  into  the  hands  oi 
^.  to  be  paid  to  C  for  the  afTaiBnation  of  a  particular  perfon,  or  as 
the  price  of  perjury,  it  will  never  be  contended  that  C  can  recover 
it :  it  is  not  fufficient  to  fhew  that  B.  ought  not  to  keep  the  money, 
but  it  mufl  alfo  be  fhewn  that  C.  is  entitled  to  receive  it.  It  is  to 
be  ofaferved  that  in  all  th  e  cafes  where  m  oney  paid  on  illegal  contra^ 
lias  beenrecovcred  back,  thea6lionshavebeenbroughtin  difaffirm- 
anceof  the  contrail,  as  in  Jaques  v.  Withy,  i  ff.BL6^,;  whereas 
bere  the  ailion  is  brought  in  fupport  of  the  illegal  tranfailion. 
l^either  were  the  Plaintiffs  in  thofe  cafes  in  pari  ddi6io,  whereas 
bere  the  Plaintiff  was  a  principal  in  the  fraud.  If  this  money  had 
been  paid  into  the  hands  of  a  banker  on  a  general  account,  itmight 
not  have  been  competent  to  him  to  objeil  to  the  grounds  on  which 
that  money  was  paid :  but  in  the  prefent  cafe  the  money  was  paid 
£>r  the  fpecific  purpofe  of  completing  the  illegal  contrail,  wd 
'was  received  in  the  courfe  of  carrjang  it  into  effeil. 

CockeU  Serjt  contra.  This  might  have  been  a  different  cafe  if 
the  contrail  had  been  executory,  for  there  the  Defendant  would 
bave  flood  in  the  fituation  of  a  flake-holder :  but  here  the  party 
irhohad  a  right  to  objeil  to  the  contra  A  has  affirmed  it  by  his  own 
m£L  Suppofe  money  to  be  paid  into  the  hands  of  the  Plaintiff's 
<derk,  for  the  Plaintiff's  ufe,  fhall  he  be  allowed  to  fay  ^<  this 
^^  money  was  paid  into  my  hands  for  your  ufe,  but  being  the 
*<  confideration  of  an  illegal  contrail,  I  fhall  put  it  into  my  own  *  . 
•*  pocket."  The  authority  of  Tenant  v.  Elliott  is  deciflve,  and 
cannot  be  diflinguiflied  in  principle  from  this  cafe. 

£yr£  Ch.  J.  If  I  could  be  fatisfied  that  the  Defendant  in  this 
cafe  ought  to  be  confidercd  as  infuring  the  performance  of  an 
illegal  contra^  I  fhould  be  of  opinion  that  a  demand  iieceflarily 
conneded  with  m  illegal  contrail^  and  tending  to  fiuulitate  the 

execution 
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1798.        execution  of  it,  would  be  vitiated  by  that  contrail;   but  my 
'  doubt  is,  whether  he  can  be  fo  coniidered.     The  queftion  there- 

Farmcr  £^^  -g^  whether  the  Defendant  is  competent  to  ftate  the  tranf' 
RuiMLL.  a6lion  with  the  party  at  Portfmouth^  ^and  make  any  ule  of  it? 
It  feems  to  me  that  the  Plaintifif  s  demand  arifes  fimply  out  of  the 
drcumftance  of  money  being  put  into  the  Defendant's  hands  to 
be  delivered  to  him.  This  creates  an  indebitatus^  from  which^n 
qffianj^  in  law  arifes,  and  on  that  an  aAion  on  the  cale  may  be 
maintained.  It  was  on  this  ground  that  the  Court  proceeded  ia 
Tenant  v.  Elliott j  and  I  find  myfelf  under  a  difficulty  in  making 
any  diflin£lion  between  that  cafe  and  the  prefcnt  The  illicit 
trading  there  was  as  much  malum  infe  as  the  tranfaflion  here. 
For  it  was  held  in  the  Exchequer-Chamber,  in  Camden  and  others 
V.  Anderfonr{a)y  that  violating  a  prohibition  of  a  fpecies  of  com- 
merce in  which  the  intereft  of  the  country  was  concerned,  was 
not  merely  malum  prohibitum  but  malum  inje^  and  I  am  well  fatif* 
fied  with  tl\at  decifion.  Now  Tenant  v.  Elliott  had  the  fame 
foundation  as  Camden  and  others  v.  Anderfon^  viz.  an  infurance 
on  trade  to  the  Ecifl  Indies  carried  on  by  a  fubje6l  of  this  country 
in  violation  of  the  Ect/l  India  Company's  charter.  In  Tenant  v. 
Elliott,  the  Court  were  of  opinion  that  though  the  infurance  waa 
clearly  void,  yet  that  the  broker  into  whofe  hands  the  money  wb 
paid  had  noUiing  to  do  with  the  illegality  of  the  contra6i.  The 
obligation  on  him  arofe  out  of  the  &£l  of  the  money  having  been 
received  by  him  for  the  ufe  of  a  third  perfon,  which  created  a 
Z  T.  Jt.  syi,        promife  in  law  to  pay;  and  it  was  well  fidd  by  my  Brother  BuUer^ 

that  even  the  man  who  had  paid  over  money  to  another's  ufe 
could  not  difpute  the  legality  of  the  original  confideration.  The 
cafe  therefore  is  brought  to  this,  that  the  money  is  got  into  the 
hands  of  a  perfon  who  was  not  a  party  to  the  contra6i,  who  has 
no  pretence  to  retain  it,  and  to  n^hom  the  law  could  not  give  it 
by  refcinding  the  contra£i.  Though  the  Court  will  not  fufier  a 
par^  to  demand  a  fum  of  money  in  order  to  fulfil  an  illegal 
contra£l,  yet  there  is  no  reafon  why  the  money  in  this  cafe 
fhould  not  be  recovered  notwithftanding  the  original  contraA 
was  void.  The  difficulty  with  me  is,  that  the  contraA  with 
the  carrier  cannot  be  conne£ied  with  the  contra6l  between  the 
Plaintiff  and  the  man  at  Port/mouth,  and  in  that  view  I  think 
the  verdi6l  is  not  to  be  fupported.  However,  I  incline  to  a  new 
trial  on  another  ground.  It  does  not  clearly  appear  that  the  De- 
fendant was  not  himfelf  a  party  to  the  original  contra^  £»r 

(«)  dntiy  177. 
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there  was  a  circumftance  in  the  report  which  gave  much  counte-        1 798. 
nance  to  the  idea  that  the  carrier  knew  what  he  was  doing,  viz.  ■  — 

that  he  was  lending  his  affiltance  to  an  infamous  traffic.     In  that       '^rmee 
cafe  the  rule  meliar  ejl  conditio  pqffidentisynW  apply;  for  if  the      Ruiixli. 
eontra6l  with  him  be  ftained  by  any  thing  illegal,  the  Plaintiff 
ihall  not  be  heard  in  a  court  of  law. 

BuLLER  J.  I  think  4he  knowledge  and  participation  of  the 
Defendant  is  not  made  out  by  the  evidence  reported;  nor  indeed 
if  it  had  been,  would  it  have  made  any  difference  in  the  cafe  of 
an  a£lion  for  money  had  and  received,  which  is  not  founded  on 
the  illegal  contra6l,  but  on  a  ground  totally  diflin6l  from  it; 
Walker  v.  Chapman^  cited  Doug.  4  7 1 .  ed.  3 .  It  feems  to  me  that  all 
the  confufioninthiscale  has  arifenfromthe  Plaintiff  havingproved 
too  much  at  the  trial.  He  Ihould  have  fhewn  that  the  Defendant 
had  received  fo  much  money  to  his  ufe,  and  it  was  immaterial 
whether  the  money  were  paid  on  a  legal  or  an  illegal  contra^ 
TTie  cafes  come  up  to  that  point;  Alcinbrook  v.  Hally  2  Wilf^og^f 
which  was  the  cafe  of  money  lent  to  pay  a  bet  at  a  horfe-rac^ 
and  Faikney  v.  Reynmis^  Bttrr.  2069.,  of  money  lent  to  pfy  dif- 
ferences in  a  flock-jobbing  bargain,  where  the  Defendant  was 
privy  to  tlie  tranfaftion.     And  it  has  been  faid  that  if  money  be  * 

lent  to  pay  diflFerences  in  the  Alley,  the  party  lending  it  with 
fidl  knowledge  of  the  purpofe  to  which  it  is  to  be  applied  may 
recover.  Here  the  money  having  been  paid  by  another  to  the 
Plaintiff's  ufe,  the  illegal  contrail  is  out  of  the  queftion.  I  am 
unable  to  diflinguifh  this  cafe  from  that  of  Tenant  v.  Elliott, 

Heath  J.  I  am  of  the  fame  opinion.  In  Tenant  v.  Elliott, 
the  Defendant  was  employed  as  agent  to  negociate  an  illegal  in- 
iorance,  and  was  privy  to  the  whole  tranfa6lion,  and  yet  the 
money  there  was  confidered  as  coming  into  his  hands,  to  the  ufe 
of  another  perfbn.  I  look  upon  the  matter  in  the  fame  light  as 
if  the  money  had  been  paid  into  the  hands  of  a  banker  who 
oonld  never  be  allowed  to  fay  tliat  it  was  paid  in  on  an  illegal 
confideration.  In  the  cafe  of  a  flake-holder,  the  Court  would 
inquire  into  the  tranfa6lion ;  but  the  diflin6lion  is,  that  whether 
the  confideration  be  good  or  bad,  a  man  may  recover  his  own 
money,  though  not  that  of  another  perfbn.  ITie  cafe  otBarjeau 
V.  Walmjley^  S^.  1249.,  ^ere  a  party  was  allowed  to  recover(a) 
money  lent  to  another  to  game  withal,  is  veiy  flrong. 

(«}  VU.  ttismt  WHttnball  r,  ffotJ,  ioram  Lord  Kf/tyM^  Ejpin,  Caf,  JST.  P. «». 

ROOKE  J, 
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1 798.  RooKE  J.     I  agree  with  my  Lord  and  my  Brothers,  that  thera* 

■  ■  '■  ought  to  be  a  new  trial  in  this  cafe,  though. I  cannot  agree  with 
^\*^'*  them  in  the  reaibns  on  which  they  are  inclined  to  direft  it. 
RufsiLk  The  Plaintiff  is  to  recover  on  his  own  merits,  not  on  the  de- 
merits of  the  Defendant.  If  he  has  no  merits,  or  if  he  difelofes 
a  cafe  of  foul  fraud  on  his  own  part,  I  think  he  ought  not  to  be 
heard,  however  great  the  demerits  of  the  Defendant  may  be. 
mie  Plaintiff  in  this  cafe  is  concerned  in  a  traffic  not  merely 
forbidden,  but  fraudulent  and  indi6lable;  viz,  die  uttering  coun- 
terfeit tokens,  and  counterfeit  halfpence.  He  endeavours  to  carry 
on  this  traffic  with  complete  fecurity  to  himfelf  as  to  payment. 
He  knows  he  cannot  recover  payment  as  for  goods  fold  and 
delivered,  and  therefore  contra^  with  the  Defendants  to  carry 
the  goods,  and  to  engage  to  receive  the  money  for  them  on  a 
commlfEon  of  2(L  in  the  pound.  By  thefe  means  he  fecures 
himfelf  as  to  the  pajrment,  and  the  Defendants  become  his 
agents  to  fell  for  ready  money ;  they  are  inftruments  of  fi^ud 
m  the  hands  of  the  Plaintiff,  and  being  fuch  inftruments^  they 
behave  diihoncftly  to  their  principal :  fhall  then  the  Court  affift 
filch  a  principal  to  recover  his  money  out  of  the  hands  of  his 
agents  ?  or  fliall  it  not  rather  fay>  if  you  will  employ  agents 
in  a  fraudulent  tranfa£lion,  you  muft  rely  on  the  fidelity  of 
your  agents,  for  the  Court  will  not  affift  you  ?  A  diftin^on 
has  been  taken  between  the  Defendant's  being  privy  to  the 
fraudulent  tranfa£lion,  and- not  being  privy  to  it  I  thought  at 
the  trial  that  there  was  evidence  of  the  Defendants'  knowledge, 
and  I  told  the  jury  fo.  In  that,  I  probably  made  fome  miftake; 
becaufe  neither  my  own  note,  nor  the  memory  of  counfel, 
fiipply  me  with  a  fa6l,  which  yet  makes  an  iropreflion  on  my 
memory;  viz.  that  fbme  of  the  goods  were  ill-packed,  and 
the  packages  broken,  fo  that  the  Defendants  muft  probably 
have  known  the  contents.  To  clear  up  this  matter,  if  the 
Court  think  the  point  of  law  in  the  Plaintiff's  &vour  (fuppofing 
the  Defendants  to  have  no  knowledge  of  the  contents  of  the 
packages),  it  may  be  right  to  fend  the  parties  to  a  new  trial. 
But  on  the  beft  confideration  I  can  give  this  cafe,  I  do  not 
think  that  this  fa£l,  found  one  way  or  the  other,  can  vary  the 
ground  on  which  the  caufe  fhould  be  decided.  The  ground  on 
which  I  form  my  opinion  is  this ;  that  the  Plaintiff  ought  not 
to  be  heard  to  make  a  claim  in  a  court  of  juftice,  founded  on  a 
tran&AioH  for  which  he  ought  to  be  indidled.     He  difdofed  die 
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whole  trania£lion  by  his  own  witnefles  in  eftabliihing  his  own        1798* 
cafe,  on  the  i  ft  count,  againft  the  Defendant  for  not  receiving 
ready  money ;  and  having  diiclofed  it,  I  think  the  Court  ought 
not  to  Ihut  its  eyes  againft  it,  but  to  notice  the  trania6lion  as      Rosibll, 
fully  as  if  difclofed  in  a  declaration  or  on  a  fpecial  verdi^ 
Thediftin£Uon  as  to  the  knowledgeorignoranceof  the  Defendant, 
if  allowed,  will  produce  this  ftrange  con&quence ;  that  if  he  be 
innocent,  he  fliall  be  anfwerable  in  this  a£Uon ;  but  if  guilty,  he 
fhall  be  free:  his  innocence  ihall  work  a  lofi  to  him,  his  guilt  Ihall 
be  his  indemnity.     This  is  fo  monftrous  a  do£lrine,  that  though 
it  may  be  technicxdly  accounted  for,  on  the  ground  of  mutual 
privity  in  a  foul  tranfadion,  I  cannot  aftent  to  it,  if  I  can  difcover 
a  principle,  by  which  it  may  be  reje&ed.     I  cannot  agree  that  a 
Plaintiff  Ihall  be  heard,  if  he  alone  is  party  to  a  foul  fraud :  and 
that  he  fhall  be  rejeAed,  only  when  the  Defendant  is  as  bad  as 
himfel^  and  when  both  are  mutually  concerned  in  the  fraud*     I 
think  that  a  man  who  has  been  guilty  of  an  indi£lable  o£fence 
ought  not  to  have  the  afliftance  of  the  law  to  recover  the  pro- 
fits of  his  crime ;  and  that  whether  his  agents  be  innocent  Or 
criminal,  privy  or  not  privy,  his  claim  againft  thofe  agents  is 
equally  inadmiiBble  in  a  court  of  law.     In  this  cafe  the  Plaintiff 
does  not  come  into  court  with  clean  hands ;  he  alleges  his  own 
turpitude,  and  is  indi£iable  for  his  fraud.     Suppofe  a  Plaintiff 
to  flate  in  his  declaration  ^^  I  have  beaten  A,  according  to  the 
^  terms  of  my  agreement  with  £.,  B.  has  lodged  the  monqr  he 
^  oontraAed  to  give  me,  in  the  hands  of  the  Defendant,  and  the 
**  Defendant  refufes  to  pay  it  over  to  me ;"  I  think  the  Court 
would  rejeA  his  Remand*     Tenant  v.  EUiotty  is  not  precifefyin 
point ;  it  proceeds  on  a  general  principle,  to  which  the  circum* 
ftances  of  that  cafe  may  be  applicable :  but  to  which  the  drcum* 
fUnces  of  the  prefent  cafe  form  an  exception.     It  is  not  there 
ftated  whether  the  circumftances  which  fupport  the  objeftioo 
were  proved  on  the  part  of  the  Plaintiff,  or  on  the  part  c£  the 
Defendant.     The  affured  did  not  by  that  contra6l  fectu*e  himielf 
at  all  events  againft  lofs,  though  he  broke  the  law  by  ordering 
theiniiirancein  queftion.  Neither  th^  broker  nor  he  could  enfiiro^ 
payment  from  the  underwriter :  whereas  here  is  a  contraA  to 
fecure  the  Plaintiff  againft  lofs  in  a  fraudulent  traffic,  and  the 
Defendants  (whether  privy  or  not  to  the  fraud)  are  the  agents  to 
iecure  him  by  dealing  for  ready  money  only.    If  the  Plidntiff  will 
eni{doy  an  agent  in  (iich  a  tranfa£lion,  he  muft  rely  on  the  ho-     r  ^^^  1 
ttefty  of  his  ageati  and  I  think  the  law  ought  pot  to  affift  him. 
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1 798^  Etre  Ch.  J.     If  it  be  poffible  to  mix  the  original  tranfa^on 

with  the  coDtra£l,*on  which  the  a6lion  is  brought,  I  agree  with 
my  Brother  Itooke  in  all  his  conciufions.  (a) 
RvisBLL.  Rule  abfolute  for  a  new  triaL  (6) 

(a)  VkJ.  SUer*  v.  Lajhlry,  6T.Ii.6l,     Booth  v.  Hodg forty  6  T.  H-AOS. 
(fi)  The  Defendants  afterwatds  paid  the  money  into  Court. 

Vid.  tiinen  Sullivan  v.  Oremves^  Park  JnJ.  8. 


Farmbe 


jun€\^\!R.  M*Master  V.  Kell. 

The  Court  hat  A  HAIR  Seijt.  on  a  former  day  obtained  a  rule,  calling  on  the 
no  poirer  to  dii^  AX  Plaintiff  to  fliew  caufe  why  the  Defendant  fhould  not  be 
dan^out  of  exe-  4ifcharged  out  of  the  cuftody  of  the  warden  of  the  Fleets  as  to 
cution,onthe  the  execution  wherewith  he  flood  charged  at  the  fiiit  of  the 
commiffion*  of  Plaintiff  in  this  a&ion,  on  the  ground  of  the  Plainti^having  fince 
bankruptcy  hatr-  fued  out  a  commiflion  of  bankruptcy  a^rainft  hira.     The  isJBu^ 

•  _  (jn^*  been  *      •'       o 

fued  out  egainft'  Were  thcfe.  The  Defendant  was  charged  in  execution  by  th» 
bimbythc         Plaintiff  in  TViiMiJy  term  1 797,  for  609^. ;  on  the  22dofJ[£ig^ 

laft  a  commiffion  of  bankruptcy  iffued  on  tlie  petition  of  the 
Plainti£^  under  which  the  Defendant  was  declared  a  bankrupt; 
the  Plaintiff  was  the  only  perfon  who  proved  under  the  com- 
miffion, and  was  choien  fole  affignee. 

Clayton  Serjt  ihewed  caufe,  and  contended  that  a  petition  to 
the  Great  Seal  had  never  yet  been  held  to  be  a  fatis&£iion  of  a. 
debt,  and  though  in  Burnaln/%  cafe,  i  Str.  653.  charging  a 
debtor  in  execution  was  held  fuch  a  fatisfa6lion  to  a  creditor,  as 
to  prevent  him  from  petitioning  on  that  debt  {a\  yet  that  the 
converfe  did  by  no  means  follow. 

Adair  Seijt  in  fupport  of  the  rule,  cited  Ex  parte  Ward, 
vAtk.  153.  and.  Ex  parte  Lewes^  i  Alk,  154. 

Eyre  Ch.  J.  Suppofe  the  Lord  Chancellor  fliould  tiiink  fit 
to  fuperfede  fhe  commiffion,  then  we  ihall  have  difcharged  the 
debtor,  becaufe  a  commiffion  has  iffued  againfl  him,  and  the  Lord 
Chancellor  will  have  fiiperfeded  the  conmiiffion  becaufe  the  party 
has  be^i  charged  in  execution.  There  is  no  inflance  of  fuch  an 
application  to  a  Court  of  law,  and  I  am  not  difpofed  to  make  a 
precedent*  Indeed  I  do  not  know  that  the  principle  has  ever  been 
recognized  as  one  upon  which  a  Court  of  law  can  a£l ;  it  [is  much 
fitter  for  the  Court  of  Chancery  to  interfere,  fince  that  Court 

(«)  Vid,  etia»|  C#5m  t.  CMmhibtmy  8  T.  R,  i%%* 

may 
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may  either  fuperiede  the  commiifion,  or  dire£l  the  bankrupt  to        ^798* 
be  diicharged  out  of  cuftody.     I  wilh  it  to  be  underftood  that 
this  rule  is  difcharged,  on  the  ground  of  a  want  of  jurildi^on 
in  this  Court.  HUia* 

Per  Curiam^  Rule  difcharged. 


M*MASTIft 


« 

SaNGSTER   V.    BiRKHEAD.  JuMe  aoth. 

10  £aft,  133. 
Ty  EPLEVIN  of  goods  and  chattels.  If  the  leflee  of  a 

-*^     Avowry  for  rent  in  arrear,  and  iffue  thereupon.  ^^^^  '^  *  "'V 

One  Woodward  and  his  wife  being  feifed  in  fee  of  a  houfe  in  at  an  advanced 
London^  by  leafe,  bearing  date  29th  oi  March  1777,  demifed  it  to  ""*»  *****  ^'"^^ 
the  Defendant  for  a  term  of  twenty-one  years,  which  expired  at  the  expences  of 
Lady-^Lay  1798,  at  the  yearly  rent  of  44/.  dedu6ling  the  land-  J  Pf'^yT*^. 
tax.     The  Defendant  demifed  the  houfe  for  eighteen  years  and  14  g,%.  t, 78. ; 
ten  months  from  the  ift  of  May  1779  to  one  Bjobert  Sugden  ^J*^^^^*" 
at  the  yearly  rent  of  60/.,  alio  dcdu6ling  the  land-tax.     In  this  ftatute  at  all 
leafe  amoni^ft  the  other  ufual  covenants  on  the  part  of  the  leflee>  **"^  ^^  f°^ 

o  ^  ^^  covenants  to  re- 

there  was  one  to  make  ^^  all  needful  and  neceflary  reparations  iMir  entered  mt« 

•*  and  amendments  whatfoever,"  in  which  no  exception  was  made  ^nJ^JJ  suad  hii 

as  to  accidents  by  fire,  nor  was  there  any  covenant  on  the  part  of  tenant.- 

the  leflee  to  infure.     The  leafe  was  afUgned  by  Sugden  for  a 

Taluable  confideration,  and  after  feveral  mefne  afligttments  came 

on  19th  of  May  1787  to  the  prefent  Plaintifl';  in  May  1795  * 

fire  having  happened  in  the  adjoining  houfe,  by  which  Uiat  houfe 

was  entirely  confumed,  and  the  roc^  of  the  Plaintiff's  injured^  % 

the  owners  of  the  fcite  of  the  adjoining  houfe  being  defirous  to 

rebuild,  had  the  party  wall  examined  by  four  furveyors,  and 

delivered  a  certificate  to  the  Plaintiff  according  to   14  Geo.^* 

c.  78.  yr  38.  that  the  wall  was,  by  the  opinion  of  the  faid  for*  \ 

teyors,  condemned  as  decayed  and  ruinous.     It  was  accord* 

ingly  rebuilt  and  the  Plaintiff  called  upon  for  a  lAoiety  of  the 

t]q>ence.    Tliis  he  paid,  and  dedu6led  out  of  the  rent  due  to  the 

Defendant,  who  diflrained  for  rent  in  arrear  to  that  amount. 

This  caufe  came  on  to  be  tried  before  Rooke  J.  at  the  Guildhall 

^ttings  after  Eq/ier  term,  when  the  furveyors  gave  in  evidence 

that  mey  had  condemned  the  wall  as  ruinous  and  decayed ;  that        * 

it  was  probably  built  foon  after  the  fire  of  London ;  that  they 

<^ald,  not  decide  whether  it  were  originally  ill-built,  or  had  re* 

^tived  feme  injury  fix)m  external  violeacey  but  Ihat  it  xdos  not 

iryured 


I 

\ 
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1 798.       injvred  by  fire.    A  verdiA  was  taken  for  the  Defendant  in  ord^ 
— —      to  aicertain  the  fum  due,  fubje^l  to  the  opinion  of  the  Court. 
Sanoitbe         Adair  Serjt  having  on  a  former  day  obtained  a  rule  ni^%\ 
BuKiitAo.     fetting  afide  that  yerm6i  and  entering  one  for  the  Piaintifl^ 

Shepherd  Serjt.  now  fhewed  caufc.  The  firft  queftion  is,  whe- 
ther the  Defendant  can  be  confidered  as  the  owner  of  the  im* 
proved  rent  within  the  14  Geo.  3.  c.  78.  yT  41.  (a)  ?  the  fecond] 
whether  under  the  tei:m8  of  the  leafe  the  Plaintiff  was  not  bound 
to  repair  the  wall  at  his  own  expence,  or  whether  he  is  relieved 
from  the  performance  of  his  covenant  by  146^^3.  f.  78.1 
Firft,  the  objeA  of  the  a£l  was  to  throw  the  burden  on  thofi 
perfbns  who  derive  a  benefiffrom  the  improved  rent ;  (uch  af 
the  lefiee  of  a  ground  rent  on  a  building  leafe :  it  was  never  in- 
tended to  apply  to  perfbns  who  having  taken  a  leafe  at  a  rack- 
rent,  afterwards  underlet  at  a  rent  fbmewhat  higher.  The 
Defendant  is  not  the  owner  of  the  improved  rent,  but  of  an  in- 
creafed  rent  only.  It  feems  to  have  been  the  opinion  of  Lord 
Kemfon  and  BuUer  J.  in  SouthaU  v.  Leadbetter^  3  21  jR.  4;8», 
that  perfbns  who  take  leafes  at  a  fmall  rent,  and  afterwards  im- 
prove them  fb  as  to  create  a  new  eftate,  fhould  be  liable.  But  a 
•  perfbn  who  takes  a  houfe-  in  the  city  of  London  at  a  rack-rent^ 
and  afterwards  underlets  to  one  who  wants  to  come  into  his 
bufinefs,  and  therefore  gives  a  better  rent  for  the  houfe,  is  Hot 
the  owner  of  the  improved  rent  within  the  meaning  of  the  aA ; 
if  he  were,  there  might  be  fix  difierent  owners  of  the  improved 
rent  of  the  fame  houfe.  In  Peck  v.  Wood,  5  T.B^  130.  liie  difl 
tin£tion  taken,  was  between  the  improved  rent  and  the  ground 
rent.  Secondly,  fuppofing  the  Defendant  to  be  the  owner  of 
the  improved  rent  within  14  Geo,  3.  c.78.  ftill  the  Plaintiff^  is 
bound  by  his  covenant  to  repair,  and  is  not  exempted  from  the 
performance  of  thofe  covenants  by  tlie  adL  [The  Court  fiiid  they 
could  not  meddle  with  that  queftion,  as  the  Legiflature  certainly 
never  meant^to  incumber  itfelf  with  the  covenants  which  partis 
might  make 'with  each  other.]  {b) 
Adair  contra  was  ftopped  by, 

• 

,  («}  By   14  Ge:  3.  c.jB./.  41.      It    is  it  (hill  be  lawful  for  *ht  tenant  or  occupier 

toiSttdf  that  the  perCon  at  whofe  expence  ^f  fuch  adjoining  building  to  pay  fuch  pro- 

any  party- wall  (hall  be  built,  agreeably  to  portiooable  part  of  the  expence  to  the  firft 

thediredtiont  of  that  a6l,(hall  bereimburfed  builder,  and  to  dedu^  the  lame  out  of  the 

by  the  owner  or  owners  who  (hall  be  enti.  rent  which  (hall  beconoe  due  from  him  to 

tied  to  the  improved  rent  of  the  adjoining  fuch  owner  or  owners  under  whom  he  hoUta 

building  in  the  proportion  therein  men-  until  he  be  reimburfed  tlie  (ame. 
tioned.    1  hat  the  firtt  builder  (hall  leave         (k)  Vid.  tarn.  Barrett  v.  Duke  of  Bed- 

at  the  adjoining  building  an  account  of  the  /$rd^  8  T.  R*  60. 
fum  to  be  piid  by  fuch  owner  \  wheieupoa 

Eybx 
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Eyre  Ch.  J.  I  dare  fay  that  the  leading  obje6i  of  the  Legiflap        ^798* 

toe  was  to  make  the  owner  of  the  improved  rent  liable,  as  oppofed      

toAe  ground  landlord.     But  though  that  may  have  been  the       anostir 

leading pbje^  yet  the  expreflions  of  the  a6i  being  fuch  as  they     riKKHCAs. 

aie,  we  muft  dealvwith  them  as  well  as  we  can,  and  find  an  owner 

of  the  improved  rent  in  all  cafes,  though  there  fliould  be  no 

ground  rent  referved.     Here  the  original  landlord  made  a  leale 

for  twenty-one  years  to  a  perfon  who  again  underlet  the  premifes. 

Who  then  is  the  peribn  to  be  confidered  as  the  owner  of  the 

improved  rent,  but  the  man  who  on  all  the  fubfifting  leafes  has 

the  beft  rent  ?  But,  whether  he  be  the  perfon  or  not,  I  have  much 

doubt,  as  the  queflion  now  ftands,  if  the  Defendant  can  avail 

him&If  c^the  obje£iion  which  he  has  taken.     I  think  that  it 

was  intended  by  the  Legiflature  that  the  tenant  fhould  pay  a 

moie^  of  the  expence  to  the  perfon  building  the  wall,  and  re* 

imbitffe  himielf  by  dedu6iing  the  amount  out  of  the  rent  of  his 

immediate  landlord,  leaving  it  to  him  to  make  his  claim  on  fuch 

other  perfbns  as  he  may  think  liable.     That  appears  to  me  the 

l)eftoonftru£lion  for  putting  the  bufinefs  in  a  prafiicable  fhape. 

I  fhould  incline  to  that  opinion,  even  if  it  were  made  out  that  the 

cdn&uit  on  the  part  of  the  tenant  to  repair,  included  this  cafe : 

Sar  though  the  condu  A  of  the  tenant  might  be  a  breach  of  co- 

nsmif  it  would  be  fitter  that  the  damages  fhould  be  fettled  in  an 

>Aian  of  covenant,  than  to  break  in  on  the  rules  eftabliflicd  by 

tbefiatote.    It  is  eafy  to  fee,  that  this  is  an  ill-<penned  law,  and 

i^moMung  is  lefl  uncertain;  but  in  the  prefent  cafe  I  do  not 

hwwliow  to  determine,  who  is  the  owner  of  the  improved  renV 

V  it  be  not  the  perfon  who  takes  the  beil  rent.     Poflibly  it  maj 

be&idthat  Woodward  and  the  Defendant  fhould  pay  in  certain 

proportions ;  let  them  however  fettle  that  in  fuch  a£iions  as  they 

o^y  think  fit  to  brings     I  know  no  way  of  executing  this  law, 

if  MQ>  enter  into  all  the  derivative  claims  of  different  landlords  (a). 

If  ^tenant  pays  the  money,  let  him  reimburfe  him^lf,  and 

we  the  other  parties  to  difjjute  among  themfelves. 

Buu^a  J.  I  agree  in  opinion  with  my  Lord,  and  think  his  • 
^wAruftion  of  the  aft  clear  and  intelligible.  There  are  three 
Pvties  in  this  bufinefs,  the  man  who  built  the  wall,  the  tenant, 
^  die  tenant's  immediate  landlord.  The  owner  of  the  adjoin- 
^lioale  purfued  the  directions  of  14  Geo,  3.  c.  7^.  which  gave 
*^  a  ri^t  to  call  on  the  Plaintiff  for  a  moiety  of  the  expence; 
^being  iettled,how  does  the  cafe  fland  between  the  tenant  and 

(«)  B§0rdm9rg  v.  Fox,  8  T.  M,  114* 

▼01. 1.  X  his 
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1798.       his  landlord?  I  agree  that  we  muft  confider  whether  the  Umd^ 
■■  lord  be  the  owner  of  an  improved  rent :  but  in  this  cafe  he  hai 

ANc  r  L II  ^^  improved  rent,  fince  he  receives  morethan  the  perioD  of  wlicni 
BxRKBBAo*  he  took  the  premifes.  And  if  the  landlord  has  the  improved 
rent  he  certainly  is  liable,  though  there  be  only  one  year  of  thi 
term  to  come.  As  to  the  queftion,  whether  the  expenee  can  be 
apportioned,  that  dbfcs  not  arife  here;  but  if  any  thing  oonld  bi 
found  to  warrant  an  opinion  thrown  out  by  Lord  MansfiM  io 
^tone  V.  Greenxjoell  (a),  that  theparties  might  be  liable  to  a  rate- 
able proportion  in  foifle  cafes,  it  would  tend  much  to  the  ad^ 
vancement  of  juftice.  The  building  a  party-wall  is  certunly  t 
great  improvement  to  the  premifes,  and  every  perfbn  interefted 
jn  the  fee  and  receiving  a  benefit  from  it  ought  to  contribute. 

Heath  J.  I  think  the  conftru6lion  which  has  been  put  iqpoo 
this  flatute  is  the  true  and  neceflary  conflruAion.  The  Legifr 
lature  feems  to  think  that  there  muft  be  an  owner  of  an  improved 
rent  in  refpe6t  of  every  houfc;  and  we  need  not  look  fartber  tbaa 
the  laiTdlord  inunediately  above  the  tenant  who  pay& 

RooKE  J.  I  do  not  know  how  any  other  conftruftioii  mi  be 
put  upon  this  a£);,  than  that  which  has  been  fuggefted.  TUt 
words  of  the  ftatute  are,  that  ^<  it  fhall  be  lawful  for  the  tenaiil 
"  or  occupier  of  fuch  adjoining  building  or  ground  to  pay 
*^  moiety,  &c. ; "  this  PlaintSF  was  the  tenant,  it  was 
lawful  for  him  to  pay,  and  he  was  to  reimburfe  himf^  bj  d^ 
du6ling  th^  rent  due  from  him  to  his  landlord,  if  that  landloic 
was  tlie  owner  of  the  improved  rent ;  but  not  if  he  was  only  the 
owner  of  the  ground  rent. 
,jT.';f  RuleaWblot* 

7  Aj/f,  505. 

13  Eaff    too. 

a  £c/.  i5f  PJl.  (*)   ^^''*-  ^'  **  ^'**  3.  A  Jf-  reforreU  to  5  T*R.  461.  ^ 

411  S.P. 

7  yex.Jun.ZAS- 

juM.  249.  Walker  v.  Constable. 

13  r<z.  Jvn,  30. 

\  ^ '  h  h^  ^'"^''    ^  This  was  an  a6lion  on  the  cafe.    The  firft  count  in  the  deckr- ^ 
tion,  is  within  :he  tiou  ftatcd  that  the  Plaintiff  had  contra£ied  with  the  Defen.^ 

flatute  of  frauds,  ^nt  for  the  purcliafc  of  an  eflate,  had  paid  a  depofit  of  %6ol^  vmr 

If  the  abandon-      -ij.  \  y>jri  •  .., 

ment  or  a  con-     "ad  mcurred  a  conliderable  expence  in  exammmg  the  title;  th» 
*"^i^*T***  *^*  in  confideration  of  the  premifes,  and  that  the  Plaintiff  and 
tion,  it  is  not      feiidont  Iiod  agreed  that  the  faid  contra^;  fhould  be  at  aa  end, 

coni]>etent  to  the 

PlaintifTto  (hew  t1;:*t  a  contrail  has  cxifted  and  been  abandoned,  writhotit  provinithefpecificcQamd. 

wA  (um  only,  without  ir.terell,can  be  zecovei«:d  in  an  t6ljon  for  money  bad  and  receired. 
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ttt  &id  intended  purchafe  be  abandoned,  and  that  the  RaintifT       1 798. 

would  receive  back  his  aforeikid  purchafe  money,  the  Defendant      

undertook  to  pay  mtereft  on  the  dcpoiit  money  from  tlie  time      ^^alker 
of  itsbeing  adv|uiced  to  the  time  of  its  being  repaid,  and  alfo  the    Constable. 
oofts  and  expences  of  examining  the  tide,     lliere  was  alfo  a 
tooot  fiur  money  had  and  received. 
'    Plea ;  general  iifue. 

At  the  trial  of  this  cafe  before  Eyre  Ch.  J.,  at  the  Guildhall 
-ftdngs  after  Eafier  term,  the  Plaintiff  not  having  produced  a 
written  contra6l  in  fupport  of  his  declaration  was  nonfuited,  on 
the  ground  of  its  being  a  contra6l  for  the  lale  of  lands  witliin 
Ae  ftatute  of  frauds,  {a) 

Adair  Seijt.  on  a  former  day  obtained  a  rule  to  lliewcaufe  why 
Ae  nonfuit  fhould  not  be  fet  afide,  and  a  verdifl  be  entered  for 
IfaeHaintiff,  contending,  firft,  that  faies  by  au6lions  were  not 
iMm  the  ftatute  [But  the  Court  {aid  that  the  cafes  {b)  on  that 
,  fiibjeA  only  applied  to  fales  of  chattels] ;  fecondly,  that  it  was 
competent  to  the  Plaintiff  to  prove  that  a  contra6l  had  exifted 
iadbecn  abandoned,  without  producing  the  Specific  contra6l  in 

•  ifiideiiDe. 

•  '2SeCbfir/,  however,  were  of  opinion  that  tlie  contra6l  itlelf 
wA  be  ihewn,  before  it  could  be  proved  to  have  been  abandoned : 

■ta gnnted  a  rule  to  (hew  caufe on  the  fuggeftion  of 
■  Bduler  J.,  that  the  Plaintiff  might  perhaps  be  entitled  to  re- 
'tojw  intereft  under  the  count  for  money  had  and  received. 
idnir  having  again  mentioned  the  cafe  this  day. 
The  (hurt  were  of  opinion,  on  the  audiority  of  Mq/l's  v.  Mac^ 
faitn,  2  Burr.  1005.  that  in  an  aflion  for  money  had  and  re- 
caved  the  Plaintiff  could  recover  nothing  but  the  net  fum 
iieoaved  without  intereft. 
Per  Curiam^  Rule  difcharged. 

■  1 

f«)  X9Ctfr.  a.  <.  3./4.  John/on^   coram    Eyt    Cli.  J.    Efp.    Caf, 

(*)  Vid.  Simom  V.  Meiwer  or  Motifs,     N.F.     ICI,  65 1. 
'  ^  599.   3  Burr»  1 9a l .  » nd  StansfeU  v. 

'  m      \ 


Steel  v.  Rorke  Adminiftratrix,  &c.  x6  rex.jun, 

425. 

AttVMPSiT  for  goods  fold  and  delivered  to  the  Defendant's  An  outftanding 
^  inteftate.  Plea :  Judgments  and  bonds  outftanding.    Repli-  i'fE^ 
ttdoa :  That  the  judgments  were  not  at  the  time  of  fuing  out  the  teftate,  not  dock. 

etted  acoordiqg 
li  tbt  diredkms  of  4  ft  5   IT.  ts*  ilf.  /.  20.  cannot  be  pleadtd  by  an  executor  or  adminiftntoc  U 
*i^  •dion  on  fimple  cenua^ 

X  2  wzit 


r 


3o8  CASES  TV  TRINITY  TERM 

1 798.       '^t  docketted  and  entered  according  to  the  provifions  of  4  fc  5 

W.  4"  M.  e.  20.     Rejoinder :  "  Protefting  that  the  laid  repli- 

^v.^^  <<  cation,  and  the  matters  therein  contained,  are  not  fbfficient  in 
RoRKi.  <<  law  for  the  Plaintiff  to  have  or  maintain  his  a£Uon  thereof 
*^  againft  the  Defendant,  neverthelefs  that  tlie  Defendant  befiire 
**  and  at  the  time  Ihe  fb  pleaded  her  faid  plea  as  afbrefidd,  had 
^^  notice  of  the  records  of  the  iaid  ieveral  judgments  fb  obtained 
<<  as  aforefaid,  and  each  and  every  of  them  in  the  faid  rqilicar 
"  tion  mentioned,  being  in  the  faid  court  of  our  faid  Lord  the 
**  King,  before  the  King  himfel^  in  manner  and  form  as  fhe  the 
'^  Defendant  hath  above  in  thofe  refpc^  in  pleading  allq^ed, 
'^  and  which  ftill  remain,  and  each  and  every  of  them  remains 
^^  in  the  faid  court  of  our  faid  Lord  the  King,  before  the  King 
^*  himfclf,  at  Wejlmiujler  aforefaid,  in  their  and  each  of  their  fiill 
^^  force  and  efie6l,  not  reverfed,  annulled,  fet  afide,  or  in  any- 
^^  wife  paid  off  or  fatisfied/'  To  this  there  was  a  general  demur- 
rer and  joinder  therein. 

Heywood  Scrjt.  in  fupport  of  the  demurrer.  The  cafe  oilSckq 
V.  Hayter^  adminiftratrix,  6  T.R.  384.  which  puts  judgmeots 
not  docketted  on  a  footing  with  fimple  contra£l  debts,  is  dedfive 
in  favour  of  the  Plaintiff.  The  only  argument  which  can  be  ad- 
vanced in  fupport  of  this  rejoinder  is,  that  the  objeA  of  the 
flatute  was  to  infure  notice  to  executors  and  adminiflrators  of 
judgments  in  force  againft  them ;  if  therefore  that  notice  be  ob- 
tained by  any  other  means  it  will  be  fufiicient.  The  words  of 
the  ftatutc  however  are  pofitive  ^^  that  no  judgment  not  dock- 
<<  etted  and  entered  fliall  have  any  preference  againft  heirs,  ex- 
<^  ecutoi's,  and  adminiftrators,  in  the  adminiftration  of  their  an- 
<<  ceftors',  teftators',  or  inteftates'  effects."  The  plea  ftates  that 
the  Defendant  is  bound  to  pay  debts  which  he  is  not  bound  to 
pay ;  for  there  is  no  lien  on  the  effe  As  created  by  the  judgments  > 
the  executor,  therefore,  cannot  take  advantage  of  them  as  if  there 
had  been.  Befides,  the  docketting  is  not  required  for  the  fake 
of  executors  and  adminiftrators  only,  but  of  all  perfbns,  iiich  as 
the  creditors  or  refiduary  le^fatee  who  may  be  interefted  in  know- 
ing what  judgments  there  may  be  outftanding  againft  the  eftale. 

Shepherd  Serjt.  contrd.  Before  the  ftatute^  executors  and 
adminiftrators  were  bound  to  retain  aflets  in  their  hands  for  the 
payment  of  all  outftanding  judgments,  though  they  had  received 
no  notice  of  any  being  figned ;  for  it  was  their  duty  to  fearch  foi 
them.    The  only  objeA  of  the  flatute,  as  appears  by  the  pr& 
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iinUe  (a)i  was  to  remedy  the  difficulty  which  they  lay  under  in       1 798. 
difeovering  fuch  judgments.    The  Leg^ature,  tiberefore,  after 
diiefting  die  form  in  which  the  docket  and  entry  Ihall  be  made^  ^ 

enafts  ^t  executors  and  adminiftrators  Ihall  not  be  bound  to  Rorki. 
tab  notice  of  any  judgments  unleis  docketted  and  entered  ac- 
coKfiogly.  But  in  this  cafe  the  only  queftion  is,  whether  the 
adminiftratrix  having  received  aftual  notice  of  the  judgments, 
»  not  bound  to  give  them  a  priority.  Lord  Kenyon^  in  Hickejf  ^ 
T.fioyfer,  fays,  that  if  the  Defendant  had  had  notice  of  the 
judgment  debt,  perhaps  ihe  would  have  been  warranted  in 
paying  it  before  the  bond  debts.  The  words  of  the  flatute  only 
fiy  that  fuch  judgments  fhall  not  have  any  preference  againfl 
cxecators  and  adminiftrators;  but  if  they  receive  aftual  notice^ 
fiinfy  they  may  be  at  liberty  to  fet  it  up.  At  any  rate  as  this  is 
dtefirfl  time  that  the  queftion  has  arifen,  and  the  Defendant,  in 
her  plea  has  ftated  more  outftanding  fpecialty  debts  than  the 
aflets  will  pay,  the  Court  will  allow  her  to  amend  by  ftriking  out 
tlie judgments  which  are  not  docketted. 

Etbe  Ch.  J.  I  think  on  principle  that  the  rgoinder  is  bad; 
but  I  have  no  objection  to  allowing  the  Defendant  to  amend. 
The  ftatute  declares  that  judgments  not  docketted  fhall  have  no 
preference  againft  heirs,  executors,  and  adminiftrators.  Why 
tre  executors  and  adminiftrators  allowed  to  plead  outftanding 
judgments  ?  becaufe  they  have  a  preference^  and  it  is  for  that 
reaTaa  that  they  are  allowed  to  plead  them,  in  order  to  prevent 
xinafiaviU  But  it  is  faid  that  an  executor  is  at  Uber^  to  fet 
^  judgments  not  docketted.  Certainly  he  may  pay  them,  and 
^im  he  has  paid  them,  they  are  like  other  fimple  contract 
debts,  which  when  paid  may  be  given  in  evidence  under  the  title 
^fkne  adminiftravit.  But  if  the  law  has  allowed  executors 
and  adminiftrators  to  plead  debts  of  a  fuperior  nature  to  debts 
of  an  inferior  nature,  only  becaufe  they  are  bound  to  pay  them; 
^vhen  the  law  has  faid  that  certain  d^ts  fhall  not  be  debts  of  a 
fiperior  nature,  unlefs  certain  ceremonies  are.  obferved,  they 
wfllno  kmger  ftand  in  that  dafs,  and  there  is  no  reafbn  why 
they  fhould  be  fet  up  againft  a  demand  on  fimple  contra£l« 
The  cafe  is  too  clear  to  admit  of  a  queftion. 

(tf)  WiMtreat  greit  mifchiefs  happen  and  cord  bTheir  Majefties  court!  at  Wefiminfitr 

^"m  veU  to perfons  in  their  life.timet,  againfl  the  peribns Defendantt, by  reafon of 

I  often  totheir  heirs,  executors,  and  the  difficulty  thtrt  U  Im  finding  out  fuch 

ators,  and  alfo  to  purcbafers  and  judgm9nU|  (#*#• 
f ,  by  judgipents  entered  upon  re- 

X  3  BULLER 
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1 798.  BUIJ.ER  J;     My  Brother  Heywood  fUted  the  fubftanoe  of  A 

— —  plea  of  outftaiidiiig  debts  very  accurately :  it  is  tWs,  "  I  the  De- 
""  «*  fendant  am  bound  to  pay  other  debts  befi3re  I  pay  you  the 
RotcB.  Plaintiff; ''  and  the  only  queftion  is,  whether  he  be  bouzid  to  pay 
or  not  ?  But  no  man  ever  heard  of  a  plea  in  an  a&ion  on  fimple 
contrail,  flating  that  tlie  teftator  owed  fb  much  more  on  fimple 
contra^  and  therefore  the  Defendant  meant  to  give  a  prefer- 
ence to  others  before  he  paid  the  Plaintiff.  If  then  the  De- 
fendant was  not  bound  to  prefer,  the  rejoinder  is  ba£  My 
Brother  Shepherd  feems  to  confidcr  the  fiatute  in  a  more  limited 
way  than  the  words  will  bear.  The  obje6l  of  the  L^iflatuxe 
was  more  general.  The  preamble  dates  that  mifchieft  happen 
as  well  to  perfons  in  their  lifetimes,  but  more  often  to  their 
heirs,  executors,  and  adminiftrators,  and  alfo  to  purchaiers  and 
mortgagees,  Tliis  cafe  is  clear  on  the  words  of  the  ftatute^  and 
the  decifion  in  the  King's  Bench  is  dire£ily  in  point«  Mr. 
J,  Grofe  and  Mr.  J.  Lawrence  were  there  of  opinion  that  th 
^  fituation  of  judgments  not  docketted  was  reduced  to  that 

fimple  contra6l  debts,  and  I  agree  with  Lord  Kenyan  that 
notice  is  fufficient  but  that  which  the  ftatute  has  required. 

Heath  J.     I  am  of  the  fame  opinion.     The  obje£l  of 
ftatute  was  not  only  to  protc6t  executors  and  admi 
but  alfo  creditors :  for  there  cannot  be  a  greater  inftroment 
fraud  than  a  judgment  not  docketted.     If  a  party  means  to 
honeflly  he  fhould  follow  the  dire6lions  of  the  a^. 
RooKE  J.     I  am  of  the  fame  opinion. 

Leave  given  to  flrike  out  fuch  part  of  the  plea  aa  relates 
the  judgment  in  queftion,  and  to  ftate  what  is  really 
on  die  bonds,  but  not  on  the  penalties. 


ywaift.  TiNGRET,  Widow,  t>.  Brown. 

The  adminiftri-   T^EBT  for  double  the  yearly  value  of  lands  held  over 

inxof  anexecu-  A>  to  4  G.  2.  r.  2S.  The  firft  count  of  the  declaration  flated 

for  the  double     demife  by  one  Juatth  Ttngrey  (who  was  poiiened  for  a  Icmg 

held  ovlr^fter    ^^J^^*)  ^^  the  Defendant,  of  the  premifes  in  queftion,  for  twentr     7* 

notice  to  quit      oucyears;  that  ihe  died,  having  by  her  will  m^AeFrancis  Tingrm   ^ 

SotJ th^tXtor  ^^  ^'®  executor,  who  proved  the  will,  and  took  execution  upc::::^^^ 

contrtry  to 

4  <?.  a. '.  aS.  without  taking  out  admintftration  dt  hn'u  non ;  even  though  the  tenant  has  attorned  to  her. 

himfe! 


IK  Tin  l^iimr-zieHTH  Year  or  GEOROE  til.  3 1 1 

}mS^  ^^  by  reafon  whereof  he  the  (aid  Francis  then  and  thereA       x  ypg. 
*^  became  entitled  to  the  fidd  demifed  premifesi  fubje£t  to  the  fiiid      -*— . 
"Ifiafe;"*  that  he  died  inteftate,  and  that  the  Plaintiff  took  out      Tikorif 
adiUDiftration  of  his  effc6ls,  ^^  by  virtue  whereof  fhe  became,  and       Browk. 
*wasi  and  is  entitled  to  the  faid  remainder  of  the  laid  demifed 
"^premiies  for  the  iaid  term,  which  is  yet  unexpired,  and  fo  de« 
Mjaifed  to  the  Defendant  as  is  aforeCiid;  of  all  which  premifes 
''the  Defendant  afterwards  (to  wit)  on,  4*^.  at,  ^c.  had  notice^ 
**  and  then  and  there  attorned  to  and  became  the  tenant  to  the 
•  Plaintiff  for  the  rcfidue  of  the  laid  term,"     It  then  ftated  that 
after  d&e  expiration  of  the  Defendant's  term,  and  notice  in  writing 
to  quit,  be  continued  to  keep  pofleflion,  whereby,  <^c. 
To  this  count  there  was  a  general  demurrer  and  joinder. 
ffUliams  Seijt  was  to  have  argued  in  fupport  of  the  demurrer, 
hat  Le  Blanc  Serjt,  being  called  upon  by  the  Ck)urt  to  begin  on 
the  part  of  the  Plaintiff,  contended  that  as  this  was  not  a  debt  due 
tothe  teftator,  it  was  not  neceflary  for  the  Plaintiff  to  clothe  herfelf 
with  the  chara6ler  of  adminiflratrix  de  bonis  non.  TTiat  itdid  not  "* 

S^wurbut  that  all  thedebts  had  been  fatisfiedbyi'Vam^^  Tingrey^ 
in  which  cafe  this  leafe  would  have  paffed  to  his  perfonal  repre- 
fiotative  the  Plaintiff.  He  obferved  alio  that  the  Defendant  ad- 
nitted  by  the  demurrer  that  he  had  attorned  to  the  Plaintiff,  and 
Ihenfore  as  this  ftatute  iays  that  the  landlord  ihall  bring  the 
ifiisDi  that  landlord  muft  be  the  peribn  to  whom  the  tenant  haa 
ittonied. 

Etbx  Ch.  J*     Is  not  every  thing  unadminiftercd  which  haa 

ttK  beeo  leduced  into  the  a6lual  poffeiSon  of  the  executor,  and 

teierted  hy  him?  Moft  certainly  in  any  caie  in  which  the  Plain- 

tf  means  to  make  title,  Ihe  muft  take  out  adminiftration  de  bonis 

*0K.    It  is  not  incumbent  on  thoie  who  refift,  to  fiiew  that  there 

^xe  dfkta  of  the  teftator  uniatisfied,  but  the  Plaintiff  muft  fhew 

^^  there  are  no  debts,  and  that  the  executor  pofleffed  himfelf  ^ 

^i^Gdntely  in  his  own  right 

/Vr  Curiamy  Judgment  foi"  the  Defendant 


Knowlts  and  Another  v.  Reading.  7»>f/a7tiL 

T^  to  Defendant  was  arrefted  by  original  in  the  King's  Bench ;  if  a  Defendant 
bat  before  declaration  was  removed  by  habeas  corpus  to  the  ''« ^^r^^Kn. 
^^^et,  and  a  declaration  in  the  Common  Pleas  was  delivered,  and  removed  by 

bttheas  ftrpu*  to 
C.B.,  he  miy  put  in  ind  juf^ify  bail  in  either  courct 

X  4  After 
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I  y pg^       After  wbich  the  PlaintiflTs  attorney  received  a  notice  dPbail  bein^ 

-  put  in,  and  of  their  intention  to  juftify  on  the  26tk  in  die 

Knowlti      Kjng^s  Bench;  but  on  the  25  th  he  received  another  notice  of  bail 

RiADiNo.      being  put  in  in  this  court,  and  of  an  intended  juftification  here 

on  this  day. 

RunningUm  Serjt  now  oppofed  the  juftification,  and  urged 
that  the  bail  ought  to  be  put  in  in  the  King^s  Bench,  as  there 
was  no  writ  in  this  court ;  and  contended  that  if  they  were  re- 
ceived here  and  an  a6lion  were  brought  on  the  bail-bond,  the 
Defendant  could  not  plead  compertdt  ad  diem. 

But  the  Court  were  of  opinion,  that  as  the  Plaintiff  was  at 
liberty  to  declare  in  either  court,  if  bail  were  ofiered  here  they^ 
ought  to  be  received. 

Bail  allowed. 


TRINITY  TERM,  38  Geo. 3. 

XI  £j/lfS9^'       Y ^  '*  Ordered,  that  upon  all  Writs  oi  Difttingcts 

^  on  the  laft  day  of  Term  the  Plaintifi*fhall  be  at  liberty,  at  the 

rifing  of  the  Court,  to  move  to  increafe  ifliies  on  the 

plurtes  Diflringas^  to  be  iflued  thereupon  on  the  following  day, 

in  caie  no  appearance  fhall  have  then  been  entered.     And 

that  in  like  Cafes  where  a  Diflringas  ihall  be  returnable  on'thi 

laft  day  of  Term  and  Iflues  thereupon  levied,  the  Plaintiff  ibal^El^^- 

be  at  liberty,  at  the  rifing  of  tlie  Court,  to  move  for  leave  to 

fuch  Iflues  to  pay  the  Cofts  of  fuch  Diftringas  or  Difbringait^ 

And  it  is  further  Ordered,  that  where  a  Rule  to  bring  in  the 

Body  (hall  expire  on  the  laft  day  of  Term,  the  Plaintiff  ihall  alic 

be  at  liberty,  at  the  rifing  of  the  Court  on  that  day,  to  move  foe- 

an  AHachment  for  not  bringing  into  Court  the  Body  of  the 

ftndant,  and  tliat  fuch  Attackment  mi^  be  accordingly  iflued  oi 

the  following  day,  provided  Bail  fhall  not  then  be  perfe&ed, 

the  Defendant  rendered  in  difcharge  thereof 

Jas.  Eyre. 

F.  Buluer 


GASES 


ARGUED  AND  DETERMINED 

IK 

THE  COURT  OF  COMMON  PLEAS, 

IK 

Michaelmas  Term^ 

In  the  Thirty-ninth  Year  of  the  Reign  of  Geokge  III. 
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DhISCOL  v.  BoVIL.  iNc^Xif. 

184.  SMteVM* 

HTHIS  was  an  action  on  a  policy  of  infiirance  on  three-fourtihs  infuranMoo  a 

of  the  fliip  Timandra,  from  Li/bon  to  Madeira,  from  Madeira  \^^^^^^^;^ 
to  Sqffiy  and  from  Sqffi  to  Lijbon ;  being  the  infiirance  on  the  Candfrom  c.to 
rowuf  Toyage  mentioned  in  die  cafe  oiDrifcol  v.  Pqffmore^  antet  ^^^*  to5?b 

pit  20 1  •  perfomed,  but 

At  the  trial  before  Eyre  Ch.  X  at  the  GmldhaU  fittings  aRer  ^^f  ^.f;^.^' 
TrinUy  tenn,  the  fame  &£ls  appeared  in  evidence  as  in  Dri/boly.  ably  prevented, 
Riffmarej  with  the  addition  of  a  letter  written  by  the  Haintiff  on  ^^^l'^"^ 
the  1 8th  6£  An^u/l  from  Li/bon^  (after  his  return  from  Madeira  whence  the  cap- 
to  that  place,)  to  his  broker  in  London ;  which  contained  the  fol-  blSc»  rnzTii- 
lowing  paflage :  ^^  Should  the  merchant  here,  who  chartered  the  ^".requeiUng 
^  veflel,  infift  on  her  proceeding  to  Sqffi  to  fiilfil  the  charter,  I  oplnbiTrf  the 
"  want  to  know  if  it  is  agreeable  to  the  underwriters  that  the  underwiitew  u 
^  veflel  may  proceed  to  complete  her  voyage,  as  by  recent  ao-  dtreafy 'to  c!^ 
**  counts  the  rifk  is  not  fo  great.     I  expe6l  your  immediate  an-  ^«  ^^IV^!*"^ 

^  r        ^  ihould  infift  upon 

it ;  and  ii  an* 
^red  by  him  that  be  thinks  the  policy  at  an  end.    At  the  inftance  of  the  charterer  the  captain  does  pro* 
ceed  to  C.,  and  on  his  return  from  thence  to  ^.  the  (hip  is  captured.    Held  that  the  voyage  infured  was  iie« 
▼er  abandoned. 

"  fwer 


\ 
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1 798,        **  iwer  refpefting  their  determination  on  this  bufincfs.     I  hope 
'  "  they  will  be  (atisficd  that  the  return  of  the  veffel  to  this  port  Ib 

Driscol       (c  much  more  in  favour  of  them,  than  of  me  or  any  other  perfbn 

BoviL.  **  concerned.  By  the  next  packet  that  fails  from  hence  I  iliall  be 
**  able  to  inform  you  whether  fhe  is  to  proceed  to  Sqffl  or  not ; 
•  **  bat  tlie  o])inion  of  the  underwriters  either  one  way  or  the  other 
"  is  ncceflary."  The  broker  in  his  anfwer  to  this  letter  gave  bit 
opinion  that  llie  policy  on  the  round  voyage  was  at  an  end,  and 
informed  the  Plaintifi'  that  he  had  efFc6led  a  new  pohcy  on  the 
voyage  from  Saffi.  to  Lijbon.  A  verdicl  was  found  for  the  Plaintiff 
Le  Blanc  Serjt.  on  this  day  moved  for  a  rule  to  Ibew  cauie 
why  a  new  trial  fhould  not  be  had,  and  contended  that  althou^ 
,  the  deviation  made  by  returm'ng  to  Lijbon  might  poflibly  be  jut 
tified  by  neceffity(a),  ftill  that  it  appeared  by  the  Plaintiff't 
letter  that  the  original  obje6l  of  the  voyage  had  not  been  kept 
conftantly  in  view:  for  it  long  depended  on  the  will  of  the 
charterer  whether  the  veflel  ihould  proceed  or  not ;  and  that 
the  Plaintiff  himfelf  was  pianifeftly  defirous  of  abandoning  the 
voyage.  • 

BuLLER  J.  This  certainly  is  not  a  verdi£l  againft  law.  The 
queftion  before  us  is  a  mere  queillon  of  fa£l.  This  motion  feeme 
to  have  been  made  on  two  grounds ;  firft,  that  the  deviation  wai 
not  juftified  by  neceffity,  though  little  reliance  had  been  placed  on 
that ;  fecondly,  that  the  voyage  inliired  was  abandoned.  No^ 
whether  the  deviation  were  juftified  by  neceffity  or  not,  refts  on 
one  plain  faft ;  namely,  that  on  receipt  of  the  intelligence  of 
ibme  Moori/h  cruifers  being  oSSqffi,  the  crew  refiifed  to  prooeed4 
What  then  could  the  captain  do  but  return  ?  As  to  the  abandon- 
ment of  the  voyage,  it  feems  to  me  that  the  Plaintiff  has  aAed 
with  great  prudence  and  circumfpe6lion,  but  that  he  has  never 
abandoned.  The  terms  of  his  letter  exprefsly  prove  that  he  had 
not  formed  any  concluiion  as  to  what  he  ihould  do,  and  diat  he 
did  not  think  himielf  at  liberty  to  form  one.  He  aiks  tibe  broker* 
what  the  underwriters  will  fay,  if  the  merchant  fliall  ftill  infift 
on  his  completing  the  voyage.  Does  he  then  determine  to  pro- 
ceed at  any  hazard  ?  On  the  contrary  he  wilhes  to  know  the  fen- 
timents  of  the  underwriters,  and  referves  to  himfelf  the  power 
of  determining  what  part  he  ihall  take.  I  think  the  vordid 
clearly  right 

(a)  Vid.  Lamahrg  t.  Wtlfwy  Dwg.  apo.     **  voyage  of  neceflSty  dire£)1y,  in  the  (horteft 
jd  ed  where  Lord  Mansfield  fays  **  that  it     **  tnd  moil  expeditious  manner.** 
**  it  incumbent  on  the  infured  to  purfue  a 

15  Heath 
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Heath  J.  I  am  of  the  fame  opinion.  As  to  the  neceifity  of  1 798. 
.the  deviation  there  can  be  no  doubt.  And  with'reipeci  to  the 
lafl  point,  if  the  Plaintiff  intended  to  abandon,  that  intention 
fliouid  have  appeared  in  clear  terms,  or  in  unambiguous  condufl.  Biy^fu 
He  feems  to  have  taken  all  neccflary  cautioD^  firft  by  confulting 
the  charterer  and  then  the  infurer,  but  it  does  not  appear  that 
he  ever  came  to  the  determination  of  abandoning  the  voyage. 

RooKE  J.  I  cannot  diftinguifh  between  this  cafe  and  that  of 
Drt/ixd  V.  Paffmore ;  and  though  I  at  firft  «itertained  fbme 
doubts  on  the  latter,  I  am  now  perfeAly  fatisfied  that  the  deci- 
fion  was  right.  TTie  letter  given  in  evidence  in  this  cafe  does 
not  prove  any  intention  in  the  Plaintiff  to  abandon ;  for  it 
appears  that  he  confidered  himfelf  liable  to  continue  the  voyage, 
provided  the  charterer  ihould  infift  upon  it*  , 

Ije  Blanc  took  nothing  by  his  motion. 

'■^^■*"— — -r  8  T.  R.  16. 17. 

at  to  inTurabU 

Hill  and  Another  v.  Secretan.  iT^/,5a9. 

593. 

/jL  cnoN  on  a  policy  of  infurance  on  goods  on  board  the  &an  ^-  being  inde^t- 
Bemardo  from  St.Andero  to  London.     The  declaration  anyoHerfroai 
Averred  that  the  Plaintiffs  were  interefted  to  the  amount  infured*  ^im  coafigns 

At  the  trial  before  Eyre  Ch.  J.  at  the  Guildhall  fittings  after  hetd'fo^  B.  and 
^rtnify  term,  it  was  proved  that  the  houfe  oi  De  la  Torre  in  i"dorf«thabiil 
Spain  configned  29  bags  of  wool  to  the  houfe  of  Dubois  and  Son  reCbived  that  i.  ^ 
in  Zjondon^  and  indorfed  the  bilji  of  lading  to  them ;  but  that  with  jwdan  infurahlc 
tlie  bill  of  lading  came  a  letter  annexed,  directing  Dubois  and  Son  ^oods  fo  con-    ' 
^o  hold  15  bags  for  a  houfe  at  Halifax  and  the  remainder  for  ^^ 
tlie  Plaintiflfs  at  Exeter^  which  was  the  fubjeA  of  the  prefent  in- 
liiraiice.     It  appeared  alio  that  De  la  Tbrr^  was  indebted  to  the 
I>]aintifi&  in  the  fiun  of  500/.,  bi^i;  that  they  had  given  no  orders 
'Sox  thde  goods.     The  fhip  was  captured  by  the  French^  but  after- 
'Wards  r^aken.     The  jury  found  a  verdi6l  for  the  Plaintiff. 

Shepherd  Serjt.  now  moved  for  a  rule  to  dew  caufe  why  the 
vcrdi£t  Ihould  not  be  fet  afide  and  a  newjtrial  be  had,  infifting 
that  the  Plaintifls  had  no  infurable  intereft  in  the  goods  as  the 
l>ill  of  lading  was  not  indorfed  to  them,  and  as  De  la  Torre 
^ould  ftill  be  liable  for  his  debt  to  the  Plaintiffi,  if  the  goods 
Ihould  not  reach  them. 

But  the  Court  were  clearly  of  opinion  that  as  the  goods  were 
eonfigned  to  Dubois  and  Son  to  hold  for  the  Plaintifis,  thefbrmer 

were 
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1798.       were  to  be  coniidered  as  truftees  for  the  latter  from  the  thne  th^ 

"  goods  were  put  oi|  board  the  ihip ;  that  the  circumftance  of  the 

l'^^        Plaintiffi  being  creditors  o{  De  la  Torre  raifed  a  good  confidera^ 

Sbcbbtan.     tion  for  the  configiunent,and  therefore  no  doubt  could  be  enter* 

tained  of  the  Plaintiffs  having  an  infurable  intereft.  (a) 

Shepherd  took  nothing  by  his  motion. 

•    («)  Lord  KtmyMi  in  the  cafe  of  Andtrf^n  the  life  of  his  debtor,  finct  the  meiof  hj.^ 

V.  Edity   Guildhall  fittings,   TrtnitN   term  which  'he  is  to  be  fatis6ed  may  materiaitv 

35GM.3.  Park,InJur.  431.  a,  was  of  opinion  de(>end  upon  it,  ;tnd  at  )ll  crents  the  deata 

that  a  creditor  haa  an  infurable  intereft  in  muft  in  fome  degree  leiTeu  the  lecuricj. 

jVrv.  X4th« 

10  Eafi,  547.  ^"'  ~ 

IX  Eafi^dio. 

-^2(f;346-  Wolff  and  Others  v.  Horncastle. 

A.  having  con-    HT^his  was  an  a6tion  upon  the  cafe  on  a  policy  of  infurance^ 

^^d^lmn^  ^^^  ^**^  9*  of  Jamw/y  1797,  and  made  by  the  Plaintifis 

biib  00  him  to     by  their  names  and  firm  of  Meflrs.  Wolffs  and  DorvUkj   as  well 

te  ftvourrf  c  "'  ^  ^^^  ^^^  names  as  for  and  in  the  name  and  names  of  aU  and 
hia  general  agent,  every  Other  perfon  or  perfons  to  whom  the  fame  did,  might,  or 
S^t.h  "*  £l«"ld  appertain  in  part  or  in  all.  upon  goods  on  board  the  fldp 
tb«  biUt  cf Udlng  TneFokr/umTs  Wfuirfi  Peter  Nicolay  Mohr^  mafter,  at  and  fix>m 
Wm^tt)  uanfinit  -'^S»*t/^*^  ^  London^  at  a  premium  of  fix  guineas  per  cent.  TTie 
them  to  B.  Defendant  underwrote  the  policy  for  200/.,  there  was  a  total  lols 
ha^anoppoJ-  ^  perils  of  the  fea.  Th/e  firft  coimt  of  the  declaration  averred 
tuaity  of  in-  that  the  infurauce  was  made  by  the  Plaintiff  as  the  agents  of  one 
Sifw  a  biiifor**  Jochum  Brink  iMndj  and  for  his  ufe  and  benefit,,  and  that  the 
300/.  cm  C,  Flaintifis  at  the  time  of  making  thereof  were  perfons  refiding  in 
2*' ^^!r rfuf^r'  Gr^^  Britain^  and  did  effe^  the  policy  as  fuch  agents,  and  that 
CO  take  to  the  the  ftyle  and  firm  of  Meffrs.  Wolffs  and  DorviUe  inferted  in  the 
S?biSdra*'n  P^^^cy  was  at  the  time  of  making  thereof  the  ufual  flyle  and  finn 
on  him:  c.  then  (^dealinx;  of  them  the  Plaintiflfs,  and  that  Jochum  Brink  Ijund 
hi  hit  ownname,  ^''•^  interefled  in  the  goods  to  the  amount  inf  iired.  The  feoond 
and  informt  A,  Count  averred  the  intereft  in  the  goods  to  be  in  the  Plaintiffi,  and 
app!rovesVhis  ^^^  ^^y  made  the  faid  infurance  for  and  on  their  own  account 
condua.  In  an  The  Defendant  paid  the  premium,  viz.  i2L  12^^  into  court 
ftatbghimrelf  in  upon  a  plea  of  tender,  which  was  admitted, 
the  till!  count  to  fhe  caufe  Uras  tried  at  the  GuildhaU  fittings  after  Michadmas 
A.  and  averring  term  lafl,  before  JBi^ej  Ch.  J.  when  a  verdi£t  was  found  for  the 
intereft  in  him ;  J^aintiffi  with  1 87/.  85.  damages,  and  405.  cofls,  fubje&  to  the 

mthefecond  #  -o  -r  w 

averring  intereft 

in  himfelf :  held,  firft,  that  the  policy  was  gntd  within  ftS  G.  3   r.  76  ;  fecondly,  that  C,  had  an  laftirable 

intenft  to  tht  amoost  of  ^oof, 

qpinion 
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cpixiion  of  the  Court  on  a  ca^  ftating.  That  Jochum  Brink  Ijund       1 798. 

was  a  merchant  refident  at  IlArfund  in  Norvxn/j  and  had  con-  "■ 

trailed  with  certain  persons  in  London^  carrying  on  trade  und^  ^^" 

the  £rm  of  the  Cudbear  Company,  to  fupply  them  with  a  quan-  Hormcastli. 

dty  of  mois :  that  the  Plaintiff  were  the  general  agents  of  the 

iaicl  Jochum  Brink  Ijund  in  London :  that  the  faid  Jochum  Brink 

Lund  having,  on  the  12th  of  November  1796,  fhipped  574  facks 

of  mois  at  Fahr/imd  in  Norway,  on  board  the  faid  fhip  called  the 

tahrfimd^s  Wharf,  coniigned  to  the  (aid  Cudbear  Company  in 

London^  and  upon  their  account  and  rifk  tranfmitted  to  the 

Pl£iinti£Ps  the  invoice  and  bill  of  lading  of  the  fame,  in  a  letter 

M  follows  :  "  The  fliip  Fahrfimd^s  Wharf  is  now  loading  with  a 

"  cargo  of  mofs ;  flie  will  be  ready  to  fail  in  the  courfe  of  eight 

^  or  fourteen  days,  and  ufually  takes  in  fifty-fix  tons ;  pleaie  to 

'  **  hand  the  inclofed  to  the  Cudbear  Company,  that  thefe  firiends 

^  may  have  an  opportunity  to  fecure  themfelves  by  infuring  the 

^  mofi  cargo,  the  feafi^n  being  fb  far  advanced :"  that  the  goods 

were  by  the  faid  bill  9f  lading  to  be  delivered  to  the  faid  Cudbear 

Coiz^any  or  order  ;  that  on  the  loth  oi December  1 796  the  faid 

Jochum  Brink  Lund  drew  a  bill  of  exchange  on  the  faid  Cudbear 

Company   for  the  amount  of  the  faid  cargo,  11 12/.  85.  2£f.,  at 

^ee  months  fight,  in  fiivour  of  the  Plaintifis,  and  remitted  the 

ftntie  to  the  Plainti£&  to  procure  acceptance  thereof,  and  to  place 

to  his  credit ;.  and  at  the  fame  time  advifed  the  Plaintiffi  of  hia 

living  drawn  on  them  for  300/.,  which  bill  for  300I.  was  by  the 

Pfaintifft  accepted  and  afterwards  paid :  that  the  Cudbear  Com* 

P^^y^  aft^i^  having  received  through  the  handsof  thePlaintif&the 

°U  €if  lading  and  invoice  of  the  faid  cargo,  and  having  the  faid 

^  for  1 1 1 2/.  85.  2d.  prefented  to  them  by  the  Plaintiffs  for  ac- 

^tifltnce  on  the  9th  of  January  1 797,  refiifed  to  accept  the  faid 

*^  cv  take  to  the  cargo,  or  infure  the  fame,  and  returned  the  bill 

^I^^j^iiig  32|d  invoice  to  the  Plaintifis :  that  the  Plaintiflfs  there* 

^'^^ft^  caufed  the  above  infurance  to  be  made  on  the  faid  9th  of 

•^''^•^tfy  1797  without  any  order  fb  to  do,  and  on  the  next  day 

^  l^itter  informed  their  correfpondent  Jochum  Brink  Lundj  that 

^^    'Cudbear  Company  had  rdfiifed  to  accept  the  bill  or  take  to 

the  ^^argo,  or  make  any  infurance,  aodthat  thqr  the  Plaintiffs  had 

fiich  infurance  as  aforefaid    On  receipt  of  which  letter  the 

Jbekum  Brink  Lund^  on  the  28thday  cf  January  1 797,  wrote 

a  tester  to  the  Plaintiff,  containing,  among  other  things,  asfoUows: 

^1%.  is  very  well  you  have  taken  the  precaution  to  indfure  the  mofi 
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1798.        <^  cargo,  hoping  the  Cudbear  ConM«ny*  at  the  arrival  of  the  fliip 
^^  will  repay  the  premixim ;  in  th^naean  time  I  have  credited  yoa 
'^  the  amount  of  it  in  yournxcomit.  On  the  loit.inftant  Captain 
JfoancAtTLE.   "  P.  N.  Mokr  failed  again,  but  on  account  of  ftormy  and  con- 
trary winds  was  obliged  to  lake  harbour  on  the  weft  coaft  of 
Nancay  in  Rqfvogy  without  any  damage,  intending  with  die 
^  firft  fair  wind  to  proceed  on  his  voyage ;  not  doubting  at  hk 
•*  fafe  arrival  you  wiU  fettle  it  with  the  Cudbear  Company  in  fiich 
**  a  manner  that  they,  withoutany  further  obje6iion,>nlltakeand 
"  pay  the  cargo  as  per  invoice.     In  want  of  complying  with  the 
^  above  Ifhall  be  neceflitated  to  commence  a  law-fuit  againft  the 
^^  iaid  company,  to  which  I  will  fumifh  you  with  the  neceflary 
**  doaiments."  ThatthefaidJockum  Brink  Lund  wa»at  the  tixae 
of  the  faid  infurance  being  efie6ied  indebted  to  the  I^aintiflEs  in 
1400^  and  upit-ards :  that  the  faid  fhip  the  TahrJunSs  Wharfs 
with  the  faid  cargo  on  board,  was  afterwards   Ic^  by  perila  of 
thefea  in  the  voyageinfuredfrom  Fakrfimd  in  Norway  toLomUm. 
The  quellion  referved  for  the  opinion  of  the  Court  wm, 
whether  the  Plaintifis  were  entitled  to  recover  ?  if  not^  a  ¥erdi& 
to  be  entered  for  the  Defendant. 

Le  Blanc  Serjt  for  the  Plaintiffs.     Two  objc£tion8  axe  made 
to  the  Plaintiffs'  recovery*     To  the  firft  count  which  avers  die 
intereft  to  be  in  Lundy  and  that  the  Plaintiffi  made  the  inr 
forance  as  his  agents  and  for  his  ufe  and  benefit,  and  that  at 
the  time  of  making  it  they  refided  in  Great  Britain  and  e£fe^ed 
the  policy  as  fuch  agents,  the  Defendant  objeAs  that   the  po> 
licy  was  not  made  by  the  order  ^f  Lund,  nor  by  the  Haintiflk 
as  his  agents,  and  theref<H*e  is  void  under  a8  Geo.  3*  c.  56.. 
To  the  fecond  count,  which  avers  the  intereft  to  be  in  the  IHain- 
tifis,  he  objed^s  that  they  had  no  infurable  interefl,  or,  what » 
ftronger,  that  tlicy  made  the  infurance  on  Lund^s  account,  and 
tiot  on  their  own.     ift.  It  appears  that  the  Piaintift  were  the 
general  agents  of  Lund  in  this  country,  it  was  therefore  their 
duty  to  take  f!are  of  his  interefL     No  exprefs  order  was  given  tc^ 
die  Plaintiffs  by  Lund  to  infure  on  his  account,  becauiehe  thoughts 
that  the  coniignecs,  the  Cudbear  Company,  would  take  to  th^ 
eargo  and  infure.     This  appears  by  his  letter,,  in  which  hediieA^ 
the  bill  of  lading  to  be  handed  to  the  Cudbear  Company,  that  they" 
may  have  an  opportunity  of  fecuring  themielvcs  by  infuranoe-^ 
-On the  Cudbear  Company  refofingto  take  to  the  cargo,  thePlait^^ 
-IiIIb  infured  for  LundHi&T  principal,  and  immediately  wrote  faiHL 
<woid  of  their  having  fo  done :  Lund  direAly  approved  of  their 

condttAr 
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coDda&^  and  adq[>ted  their  a£b«    Previous  to  25  Geo.  3.  r.  44.  it       1 798. 

was  complained  of  as  a  great  inconvenience  that  policies  being 

made  in  bkmk<  no  name  appeared  by  which  any  judgment  could 

be  formed  of  Ae  chara6ler  of  the  perlbns  intereited  in  the  ri(k«  Hoincaitia 

3y  that  ftatute  it  was  therefore  enabled,  that  no  policy  (hould  be 

SMlde  without  infertingthe  name  or  namesof  the  peHbn  or  perfbns 

iaterefted  therein,  or  the  name  or  names  of  the  peribn  or  perfona 

wlio  fhould  effe€i  the  fame  as  agent  or  agents  of  the  perfbn  or  per- 

fi»is  interefted,  4'^.     After  this  a£i,  many  policies  were  efie6led 

in  the  names  of  agents,  without  its  being  ftatcd  that  they  a£led  as 

agents,  and  gi^eat  inconvenience  having  arifen  from  this  circum* 

ftance,  it  was  found  expedient  to  repeal  that  ftatute  by  28  Geo.  3. 

c  5  6.  the  obje6l  of  which  is,  that  the  name  of  fohie  peiibn  refiding 

fa  Great  Britain  Ihall  appear  on  the  policy,  without  requiring 

tha&  he  fhall  be  deicril>ed  as  agent.     Then  do  not  the  Plaintifls 

come  within  the  meaning  of  this  a&?  They  are  perfbns  refiding 

in  Great  Britain ;  they  are  the  g6ieral  agents  of  the  perfon  in- 

tere^ed ;  they  are  the  perfons  to  whom  the  confignees  returned 

4e  bill  of  lading;  they  are  the  perfbns  to  whom  the  owner  of 

4e  cargo  intimated  the  propriety  of  making  an  infurance,  and 

^•iioie  afts  in  having  infured  he  afterwards  approved.     The 

^8  Geo.  3,  having  been  made  in  order  to  remove  the  inconve^ 

wei^oes  occafioncd  by  25  Geo.  3,  the  Court  will  not  put  a  ftriA 

co«rflru6kion  on  it,  fo  as  to  defeat  the  Plaintiffe*  title  to  recover. 

wly,  If  it  were  necefTary  for  the  Plaintiffs  to  have  recourfe  to 

™©  Aoond  count,  their  right  to  infure  on  their  own  account 

™gflit  eafily  be  eftablifhed,  fince,  on  receiving  the  bill  of  lading 

™*Xi  the  owners,  they  accepted  a  bill  for  300/,  which  created  a 

l^^tt   on  Ae  goods  to  that  amount. 

S^qjferrfSeijt.  for  the  Defendant:  ift.  The  material  queftion  is, 

]'^^?ther  the  Plaintiffs  have  efie6led  a  policy  within  28  Geo.  3.  ?  It 

tt  cl^ar  that  this  caffe  is  not  witliin  the  words  of  that  ftatute.   The 

P^^^^CMis  whofe  names  are  to  be  inferted  are,  the  perfbn  interefted, 

the  csonfignor,  or  the  confignee  (none  of  which  charafters  apply  to 

™^  X^aintifis);  the  perfon  refiding  in  Great  Britain  who  fhall  re- 

^^^^^  the  order,  or  the  perfon  who  fhall  give  the  order  for  effe6iing 

the  i^urance.    Now  this  cafe  flates  that  the  Plaintifis  had  not  re- 

®**^^^  any  order  at  the  time  when  the  policy  was  efie^led ;  the 

qo^ftion  therefore  is  brought  to  this,  whether  the  fubfequent  ap- 

fOK^OatiQn  otLundhe  equivalent  to  ^'previous  order?  But  whether 

th^  policy  were  weU  or  iU  efie6led  muft  depend  on  the  feAs  exifL 

IPS  «t  the  time  when  the  policy  was  made;  and  aa  the  FlaintiA 

had 
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1 798.       had  then  received  no  order  they  made  an  unauthorized  infiirance 

•      Ijmd  miifht  have  refolved  to  litigate  the  queftion  with  the  Cud- 

--  bear  Co^-js  and  have  difoZl  the  1  of  the  Plaintiffi,  k 
HoBNCAfTLE.  which  cafc  they  would  have  been  entitled  to  a  return  of  premium, 
no  rifk  having  been  run.  If  a  fubfequent  acquiefcence  be  hdd 
tantamount  to  a  previous  order,  it  will  be  in  the  power  of  anj 
perfbn  redding  in  England  to  efFe6l  a  policy  without  order,  and 
afterwards  to  fet  up  an  acquiefcence,  or  demand  a  return  of  pre- 
mium, according  as  the  rifk  may  turn  out.  I  contend  that  the 
agent  mufi;  have  fuch  an  order  at  the  time  of  infurance  as  will 
bind  his  principal.  Now  in  tliis  cafe,  if  the  Plaintiflfe  had  aver- 
red that  they  effected  the  policy  by  order,  they  could  not  have 
fupported  the  averment.  There  is  no  doubt  that  fubfequent  ac- 
quiefcence in  the  cafe  of  a  general  agent  may  be  evidence  of  a 
previous  order,  but  the  faA  of  a  pfrevious  order  is  abfidutefy  ne- 
gatived by  this  cafe.  2dly,  It  is  exprefsly  flated  in  the  cale  that 
the  Plaintiffs  did  not  infure  on  their  own  account,  but  that  thej 
wrote  to  Lund  to  inform  him  that  they  had  effe6led  a  poli^  on 
his  account,  and  he  agreed  to  credit  them  for  the  premium. 
However,  had  this  not  been  the  cafe,  they  could  have  had  no 
infiirable  intcreft,  for  Lund  defired  them  to  hand  over  the  bill 
of  lading  to  the  Cudbear  Company,  and  drew  on  the  Company 
in  favour  of  the  Plaintiffe  to  the  amount  of  the  goods.  The  Plain- 
tiffs therefore  accepted  the  bill  for  300/.  drawn  by  Lund  upon 
them  on  the  faith  of  the  confignees  accepting  the  bill  drawn  fiur 
the  value  of  tlie  goods,  not  on  the  faith  of  the  goods  arriving. 

BuLLER  J.  This  is  an  a6lion  on  a  policy  of  infurance  made  on 
goods  on  board  the  Fahrfund^s  Wharf  2X  and  from  Fakr/imd  to 
London.  The  policy  is  made  in  the  names  of  JVolff'aiid  DcrviUej  as 
well  in  their  own  names  as  for  and  in  the  name  and  names  of  all 
and  every  other  perfon  or  perfons  to  whom  the  fame  did,  might, 
or  fliould  appertain  in  part  or  in  all.  This  policy  in  its  frame  is 
very  much  like  thofe  which  we  ufed  to  fee  fbme  years  before  the 
legiflature  intei-pofed  in  the  25  th  Geo,  3.,  only  I  remembfer  that  the 
words  "  as  intcreft  may  appear"  were  then  ufually  added.  The  fliip 
failed  on  her  voyage  with  the  goods  on  board;  the  premium  was 
paid;  it  was  a  real  honajide  tranfa£lion ;  ahd  no  fraud  has  beoi 
fuggefled ;  a  lofs  has  happened,  and  the  underwriter  now  chooies 
to  fay,  that  for  want  of  a  flri6l  compliance  with  the  28  Geo.  3.  h^ 
fhall  be  excufed  from  paying  the  money.  Time  was,  when  no 
underwriter  would  have  dreamed  of  making  fuch  an  objedion :  if 
his  folicitor  had  fu^efted  a  loop-hole  by  which  he  might  efcape^ 
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lie  would  have  fpumed  at  the  idea.    He  would  have  faid  is  it  not        1 798. 
a  fiur  policy  ?  have  I  not  received  the  premium  ?  and  fliall  I  not      ' 
now,  when  the  lofs  has  happened,  pay  the  money  ?    This  would  '^" 

have  been  his  anfwer,  and  he  would  have  immediately  ordered  his  Horncai  rif: 
broker  to  fettle  the  lofs.  If  however  the  Defendant  can  bring  his 
caie  within  the  ftatute,  he  has  a  ri^ht  to  do  fb,  and  we  are  bound 
to  give  him  judgment.  But  has  the  Defendant  brought  his  cafe 
within  the  meaning  of  the  ftatutc?  has  he  even  brought  it  within 
the  words  of  the  ilatute  ?  And  even  if  he  had  brought  it  within 
the  words  and  not  within  die  meaning,  I  Ihould  be  clearly  of 
opiaion  for  deciding  againft  him;  and  in  fo  doing  I  ihould  follow 
the  directions  of  the  ftatute,  which  in  the  laft  claufe  fays,  "  every 
♦*  policy  and  policies  of  infurance  made  and  wrote  contrary  to 
"  the  true  intent  and  meaning  of  this  a£l,  fliall  be  null  and  void.'* 
TheobjeAion  is  that  the  ftatute  requires  the  names  or  ilyle  and 
finn  of  dealing  of  the  perfons  intereftcd,  or  the  names  or  ftyle 
wd  firm  of  the  confignors  or  confignecs  of  the  goods  infured,  or 
the  names  or  ilyle  and  firm  of  the  perfons  refiding  in  Great  Bri-' 
tdm^  who  fhall  receive  the  order  for  and  eflPe6l  the  policy,  or  of 
Ae  perfons  who  fliall  give  the  order  or  dire6lions  to  the  agents 
homediately  employed  to  negotiate  or  effe6l  the  policy  to  be  in- 
fated  in  the  policy.  Now  it  is  material  to  go  back  to  a  time 
previoas  to  .the  palling  of  this  flatute,  in  order  to  fee  what  was 
Aereal  meaning  of  the  Legifl^ture.  My  Brother  Le  Blajic  very 
properly  went  into  a  review  of  the  25  Geo.  3.  though  that  a6l  has 
Ijeen  fince  repealed.  By  putting  the  two  a6ls  together  we  may 
'cttn  the  true  fpirit  and  meaning  of  the  lafl ;  what  it  was  thofb 
who  introduced  it  wifhed  to  be  effefled ;  and  I  might  add  from 
recoDeftion  what  it  was  they  profefled.  The  inconvenience  re- 
^^  by  25  Geo.  3.  was  the  making  policies  in  blank,  and 
^wfinre  it  was  enabled,  that  where  they  were  made  by  perfons 
'^Ming  in  Great  Britain^  the  names  of  the  perfons  interefled 
^'^ould  be  inferted  therein,  or  the  names  of  the  perfbii  who 
^ould  efie6l  the  fame  as  agents  for  the  perfons  interefled, 
and  in  cafe  of  perfons  refiding  out  of  Great  Britain^  the  name 
of  the  agent.  Under  this  a6l  it  happened  that  many  perfons 
^  onderflanding  the  meaning  of  thefe  provifions,  and  not  com- 
plying literally  with  them,  loft  the  benefit  of  their  policies  (a). 
TheLegiflature  therefore  thinking  that  they  had  drawn  the  ftring 
too  ti^t,  recited  in  28  Geo.  3,  *'  that  it  had  been  found  by  ex- 


(a)  Pr»y  and  Othtrs  v.  £dtt,    X  Ttrm,  JR^f,  313. 

VOL.  I.  y  "  perieilce 


r 
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1 798.  <<  perience  that  great  mifchie&  and  inconTenioices  had  arifSm  to 

"■■  **  peribnsinterefted  in  ihips  and  to  peifonsufing  commerce,  finom 

^1*"  <<  the  25  Geo.  3.  r.  44.  and  that  it  was  expedient  that  other  and 


H0RNCA8TLB.  <<  more  conyenient  provifions  fhouldbe  made  for  the 

^^  infurances  on  fhips,  Sfc.  than  thofe  contained  in  the  faid  aft," 
Spc.  Now  we  are  bowid  to  fay  that  this  fecond  ftatute  muft  receive 
the  moft  liberal  conftru£lion  that  the  words  will  bear.  From 
the  language  of  the  two  ftatutes,  as  well  as  the  confideration  that 
we  are  conftruing  a'contraft  tdberrimajldei ;  xnsu  a  policy  of  in- 
furance,  we  muft  avoid^bearing  harder  upon  the  Plaintiflb  than 
is  abfolutoly  neceilary.  Let  us  fee  then  whether  the  Haintifi 
clo  or  do  not  come  within  any  of  the  defcriptions  of  perfims  in 
the  laft  ftatute.  Thefe  defcriptions  are  four :  the  confignor 
and  the  confignee,  the  perfon  receiving  and  the  peribn  giving 
the  order.  It  is  perfe6);ly  clear  that  the  Plainti£&  are  not 
the  coniignors :  but  I  am  by  no  means  prepared  to  iky  that 
they  are  not  the  coniignees.  It  is  true  that  the  goods  were 
originally  configned  to  another  perfon,  but  the  cafe  muft  be 
coniidered  as  it  ftood  at  difierent  periods:  Aough  the  Cud* 
bear  Company  were  clearly  the  confignees  at  firftj  it  does  not 

aJV>tt*J?f/.39i.  follow  that  they  continued  to  be  fo.     What  is  a  confignee? 

A  coniignee  is  a  perfon  refiding  at  the  port  of  delivery,  to 
ii^hom  the  goods  are  to  be  delivered  when  they  arrive  there. 
'  Lund  does  not  truft  the  Cudbear  Company  without  iecuring 
himfelf :  he  therefore  fends  the  bill  of  lading  to  the  Plaindffi, 
who  are  his  general  agents,  in  order  that  he  may  be  fecure  of 
being  paid  for  his  goods.  Certainly  if  the  Cudbear  Company 
had  received  the  goods,  they  would  have  been  the  confignees, 
but  they  refufed  to  receive  them ;  then  who  was  entitled  to  re- 
ceive them?  It  cannot  be  pretended  that  nobody  had  the  right, 
and  the  captain  could  not  keep  them :  then  to  whom  could  the 
right  belong  but  to  the  perfoiis  who  had  the  bill  of  lading  and 
were  the  general  agents  of  the  confignor?  From  the  moment 
that  the  Cudbear  Company  refufed  to  have  any  thing  to  do  with 
the  goods,  the  Plaintiffs  became  the  confignees.  If  this  be  (o,  there 
is  no  obje6ii(»i  to  the  policy,  and  I  am  fatisfied  that  I  do  not  cany 
this  conftru6lion  too  far  when  the  juftice  of  the  cafe  is  with  the 
Plaintiffs.  But  there  are  two  other  chara6lers  mentioned  in  the 
ftatute.  The  next  is  the  perfon  who  receives  the  order  to  infiire. 
Let  us  fee  therefore  whether  thefe  Plaintiffs  had  not  an  order  to 
make  infurance.  The  goods  were  originally  intended  for  the 
Cudbear  Company  i  but  they  were  fent,  accompanied  with  a  letter 

which 
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•i 

yifbich  ftated  in  the  cleareft  texxns  that  Lund  intended  .that  they        1 798. 

fliouldbeinfured.  The  Ctatt^^r  Company  haying  refiifed  to  take      -• 

the  goods,  could  tlie  Plaintiffs,  who  were  the  general  agents  of  ^^^^ 

Lund,  could  any  man  of  fenfe  read  his  letter,  and  doubt  of  his  Horncastlc. 

intuitions  ?     In  giving  his  reafons  he  fays  that  the  feaibn  is  fi>  - 

far  lulvanced,  that  he  does  not  thiiik  it  fafe  to  fend  the  goods 

without  their  being  infured.  The  Plaintifis  muft  therefore  have  13  ^^JK^^o. 

been  blind  if  they  had  not  feen  that  it  was  his  intention  to 

have  them  infured.    TRen  what  was  his  interefl?     Why  that 

the^.  ihould   be  infured.      It  is  agreed  that  a  general  ^gei^t 

ha9  a  right  to  exercife  his  difcretion  for  the  benefit  of  his 

principal:  he  mufl  a6l  on  the  fpur  of  the  occafion,  and  if  nothing 

dfe  had  pafled,  I  have  doubts  whether  the  confignor  would  not 

have  been  liable  to  pay  the  premium.  But  the  Plaintiffs  take  the 

oiqportunity  to  inform  the  confignor  of  their  having  made  the  in- 

fiironce,  and  he  highly  approves  of  their  aSts  (a),  which  brings  the 

Cife  within  the  maxim  tliat  omnis  ratihabitio  retrotrahitur  Sf  man^ 

iaio  priori  ceqtiiparatur.  I  am  clear  therefore  that*  the  Haintiffi 

were  the  perfbns  who  received  the  order  to  make  this  infurance 

nithin  the  defcription  of  the  a£i  of  parliament  But  there  is  flili 

another  character  to  be  confidered ;  the  flatute  mentions,  in  the 

kft  places,  the  perfon  who  gives  the  order  to  make  infurancei 

Now,  HI  my  ofMnion  it  is  impoffible  to  flate  a  cafe  that  comet 

mor^  dire^y  within  the  a6i  of  Parliament  than  this.     Who 

ware  die  peribns  immediately  concerned,  who  immediately  em-  »  ^tv  Rip* 

{doyed  th«  broker,  who  gave  the  immediate  order  for  infiirance^  ^^^' 

but  the  Plaintiffs  ?  It  appearing  therefore  that  they  come  within 

the,  words  of  the  a^  of  Parliament,  the  cafe  ftands  clear  of  all 

obfedions,  and  is  in  law,  confcience,  and  juflice  with  the  Plaintiffs. 

\l^Cfa  TeQ>eA  to  the  fecond  count,  I  hold  that  the  Plaintiffi  had  a 

ctear  fight  to  infure  to  the  amount  of  300/.,  for  which  they  were  3  B^f,  VfPu/l, 

interefted  in  the  goods.  My  Brother  Shepherd  coniiders  them  as  ^'* 

ftmding  without  intereil  in  the  goods,  becaufe  they  had  only  a 

debt  ngainft  LmtuL  I  agree  that  a  debt  which  has  no  reference  to 

the  aitidd  infured,  and  which  cannot  make  a  lien  on  it,  will  not 

give  an  infiirable  intereft.  Butadebt  which  arifes  in  confequence 

of  the  article  infured,  and  which  would  have  given  a  lien  on  it, 

does  give  an  infurable  intereil.  The  cafe  is  not  at  all  altered  by 

dw  goods  not  having  arrived.  There  is  no  more  common  tranf* 

(a)  Vid.  Frtntb  V.  Basiboufi,  and  Frfuch  v.FwIJIom^  5  Bwrr,  1717. 

T  2  a£lion 
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1 798.        action  in  the  city  of  London  than  to  raife  money  on  the  fecuri^ 

~  of  a  bill  of  lading  and  policy :  thefe  Plaintiffi,  having  advaoced 

V.  their  money  on  that  fecurity,  muft,  if  the  goods  had  arrived,  have 

HoRNCAfTLt.   received  300/.  out  of  them ;  the  goods  being  loft,  the  policy  ol 

infurance  ftands  in  the  place  of  them,  and  the  Plaintiff  is  entitled 
to  receive  that  ium  under  the  policy.  By  my  note  it  appears 
that  the  Chief  Juftice,  when  this  cafe  was  firft  moved,  delivered 
a  clear  opinion  in  &vour  of  the  Plainti£& :  on  the  whole  there- 
fore I  think  the  cafe  is  moft  decidedly  with  them. 

Heath,  J.  I  am  of  the  fame  opinion.  But  as  my  Bfothei 
BuUer  has  entered  fo  fully  into  the  cafe,  I  fhall  fpeak  more 
fhortly  than  I  fhould  otherwi^  have  done.  This  ftatutewas  made 
to  prevent  unlawful  gaming.  It  is  therefore  enabled  that  no 
perfons  fhall  recover  under  policies  of  infurance,  but  thole  who 
have  either  an  intereft  as  principals,  or  have  a6ied  as  agents.  In 
the  firft  place  then  I  think  that  the  Plaintiffs  were  clearly  the  con- 
fignees  of  the  goods:  for  the  bills  of  lading  were  fent  to  them,  and 
th^  had  a  right  to  take  pofTeffion.  The  ftatute  alfb  fays,  that  il 
the  names  of  the  confignor  or  configuees  be  not  inferted,  that  d 
the  perfbn  giving  or  receiving  the  order  for  the  infurance  fhall  be 
inferted.  While  the  fhip  is,  in  fafety,  where  is  the  diffisrence 
whether  the  agent  infure  without  order,  and  the  principal  after- 
wards approve  of  the  infurance,  or  firft  receive  the  order  and 
then  infure  ?  On  the  fecond  count  it  is  equally  clear,  that  the 
Plaintiffs  had  an  infurable  intereft.  It  is  true  that  if  the  Cudbeat 
Company  had  altered  their  minds  and  taken  to  the  cargo,  that 
the  Plaintiffs  would  have  had  no  intereft,  but  if  they  had  a  con- 
tingent and  reafonable  expe6lation  of  intereft,  it  was  fufiicient 
to  entitle  them  to  infure,  according  to  what  was  held  in  Le  Cra^ 
V,  Ilug/ies  (a)y  VIZ.  that  a  certain  expediation  of  receiving  pro- 
perty captured  for  the  emolument  of  the  captors,  fi'om  the 
Crown,  would  give  an  infurable  intereft. 

RooKE  J.  I  agree  in  opinion  with  my  Brothers.  I  think 
that  tlie  Plaintiffs  maybe  confidered  as  configneea  of  thefe  goods, 
and  I  alfo  tliink  that  they  may  be  confidered  as  having  received 
orders  from  the  principal  to  infure,  what  they  did  having  been 
fubfequentlyadopted  by  him.  But  there  is  one  ground  on  which 
I  have  no  doubt,  namely  that  the  Plaintiffi  come  within  the  laft 
defcription  of  perfons  mentioned  in  the  ftatute.  They  are  tlie 
perfons  who  gave  the  immediate  order,  in  confequence  of  which 

(s)  £.  2%  Gn,  3.  B*  R.  Pari  §n  Imfmr.  169. 

the 
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the  policy  was  efFefted.     The  aft  of  28  G.  3.  was  made  to  re-         1798. 
ixiedy  the  inconveniences  which  were  experienced  under  the 
25  G.  3,  and  therefore  we  are  bound  to  give  it  a  liberal  con- 
iim6Uon.    I  think  the  Plaintiffs  clearly  entitled.  HoRNCAiXLt. 

Poftea  to  the  Plaintiffs,  (a) 

(«)  See  Craufurd  v.  Hunter ,  ^  T.  R,  1^. 


Wolff 


Weddall  r.  Berger. 


M».  17th. 


£  Blanc  SerjU  moved  to  juftify  bail,  hut  Runnington  Serjt.  Bail  were  al- 

oppofed  thejuftification,  on  the  ground  of  the  rule  to  bring  after  the  nlie  on 
the  body  having  expired  yefterday,  and  that  the  flieriff^  was  'h^^e'iffhad 

^»  /•         •        *    .  expired,  on  pay- 

^«ierefore  m  contempt.  ment  of  the  Vriu 

But  the  Court  overruled  the  objeAion  and  allowed  the  bail  oJ«heoppofi»ion. 

♦-        •    ,A-/»  ii-voT  ii»  1  A        f    -n^      J«  aman  carry 

^o  jintify  on  the  Defendant  undertaking  to  pay  the  coits  of  the  on  his  bufineft 
oppofition.  (a)  •^ » *?*'°8  ^ 

"*^*^  ^    '  one  place,  and 

Hunnington  then  objc6led  to  the  notice,  becaufe  one  of  the  keep  a  houfe  at 
«ail  was  defcribed  therein  as  oi>Coppice  Raw,  whereas  it  ap-  Jf^a^j^rfai? 
"ed  that  he  had  only  a  lodging  in  that  place  where  he  carried  him  as  of  the 
his  bufinefs,  but  that  his  houfe  was  in  Southampton  Raw.        fSfiden^*^*  ** 
The  Court  however  held  the  deferipdon  fufficient,  faying  he 
mofl:  likely  to  be  found  at  the  place  where  he  carried  on 
%^is  bufinefs ;  that  he  had  been  found  accordingly  and  was  a 
I^ouie-keeper. 

Bail  allowed. 

(m)  But  the  Court  will  fet  afide  nn  it-      rule  to  hr'<ng  in  the  body  has  expired  before 
%9ichmeat  obtained  againfl  the  Iheriff  after     the  juAification.      TborUdw,  Fijher^  1  If. 
bail  has  juftified,  with  cofts ,  though  the     £i.  9. 


N^v,  18th. 

Maddocks  and  Another  v.  Bullcock.  i  £^,329. 

10  £aj,  100. 

'"W^HE  Defendant  in  this  cafe  having  been  arretted,  a  bail-bond  if  a  Defendant 
-*-    was  taken  by  the  flieriff ;  bail  above  were  not  put  in,  but  J!"^°?^  Jl*"" 
before  the  return  of  the  writ  the  Defendant  furrendered  himielf ;  cient  perform- 
no  notice  however  having  been  given  to  the  Plaintiff  of  the  fur^  d?^"^f  Uie*uu 
render,  he  took  an  affignment  of  the  bail-bond  and  proceeded  bond,withont 

againft  the  bail.  C^i^Jj"" 

A  rule  ni/l  having  been  obtained  by  Cockell  Seijt  on  a  former  give  notice  of 
day  for  cancelling  the  bail-bond  and  ftay ing  proceedings  thereon;   "    w««n*^» 
Williams  Serjt  was  now  proceeding  to  fhew  caufe  againft  the  rule, 


32<S 


I79«. 


Maddocks 
bullcocx. 
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on  the  authority  of  Harrifon  v.  Davies^  5  Burr.  2683.  where  it 
was  held  that  the  Defendant's  furrender  was  no  performance  of 
the  condition  of  the  bail-bond,  but  that  he  muft  put  in  bail : 
however,  on  a  qucftion  from  the  Court,  he  admitted  that  theaboVe 
cafehad  been  overruled  mjonesx.  Lander^6  T.  R.  753.,  andStew- 
pery.Milbaurne,  7  T.i?.  1 22.  (a),  but  added,  that  there  was  a  dif- 
ference in  this  cafe,  no  notice  having  been  given  of  the  furrender. 

TTie  Court  faid  that  a&  no  notice  had  been  given,  the  cofts  of* 
the  proceeding  muil  be  paid  up  to  the  prefent  time,  and  witH 
that  term  made  the 

Rule  abfblnte* 

(«)^ec  however  Ilanilfen  v.  Ifil/i/t^     tional  in  the  ftieriff  to  accept  t  furrendear 
I  iajl  383,  where  it  was  held  that  it  is  op-     before  the  return  of  the  writ. 


**3v,  X9th. 


ir  A.  tenant  for 
l.e  fabjea  to 
forfeiture,  re- 
vMtnder  over 
ii  i?.,  leafe  to  C. 
r  r  a  term,  and 
.  iterwardsap* 
;  rohending  that 

•J  has  forfeited, 
n  cjiueTce  in  £*s 
'  .uimingand  re- 
reiving  the  rent 
t .'  m  C,  his 
«.  \  .'cutor  may, 
•  ..  (hewing  that 
1.0  icquieiced 
i.i-.der  a  fah'e  ap- 
;  nhenfion,  re^ 
r  ver  from  C. 

-le  amount  of 
t  ^c  rent  erro- 
:>  'oufly  paidto 


Williams,  Executor  of  Elizabeth  Breedok,  v.  Bab.--    — 

THOLOMEW. 


/Covenant  for  rent.  The  d«idaration  ftated  that  by  indentn: 
^^  dated  the  2d  February  1789,  £.  Breedon  demiied  csertaivm 
premifes  to  the  Defendant,  to  hold  from  the  29th  of  SepUmber' 
1788,  for  the  term  of  twenty-one  years,  determinable  at  thede— 
ceafe  of  E,  Breedon^  at  the  yearly  rent  of  130/.;  that  JS.  Breedowt 
died  on  the  30th  Oiiober  1 793,  having  made  the  Plaintiffher  exe— 
cutor;  and  that  on  the  29th  oi  September  1793,  five  years  rent 
amounting  to  65  o/.  became  due  from  the  Defendant  to  E.  Breedi 
in  her  lifetime.  Breach,  that  Defendant  had  not  paid  this  fu 
to  E.  Breedon  in  her  lifetime,  or  to  the  Plaintiff  fince  her  deatH. 

Pleas.     I  ft,  That  the  Defendant  in  the  lifetime  of  the  fai 
E.  Breedon^  to  wit,  on  the  29th  of  September  1 793,  paid  to  the  fiti- 
E.  Breedon  the  fum  of  650/.  being  the  amount  of  five  yea 
rent  of  the  faid  term  in  the  faid  declaration  mentioned,  endi 
on  that  day  according  to  the  form  and  effeft  of  the  laid  indc 
ture,  and  tlie  Defendant's  covenant  therein ;  concluding  to 
country.     2d,  That  the  premifes  in  queftion  were  lettled 
jB.  Breedon  by  way  of  jointure,  at  the  time  of  her  marriage 
S.  Breedon^  as  to  the  ufe  of  the  faid  E.  Breedon^  for  her  life, 
lb  long  as  (he  (liould  continue  fole  and  unmarried,  from  and  f 
the  death  of  the  faid  S.  Breedon j  remainder  to  his  right  he^P'iTS*, 
that  on  the  24th  of  November  1776,  S.  Breedon  died,  and  i^rihft^ 
on  the  5th  of  November  1786,  E.  Breedon  intermarried  1^^^^ 
W.  Williams  the  father  of  the  prelent  Plaintiff,  whereupon  hei — =■"  ^ 
tereft  in  the  premifes  determined;  And  this,  4^.  wherefore,  ^^  4^' 
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Replication,  taking  ifTue  upon  the  firft  plea,  and  traverfing      <  1798. 
the  marriage  with  fV.  WiUiam^  ftated  in  the  fecond  plea;  and 
on  thif  alio  iiTue  was  joined. 

This  cafe  came  on  to  be  tried  before  Heath  J.,  at  the  Berk^  Bartho- 
Jkin  Summer  affizes  at  Abingdon^  when  it  appeared  that  the  pre-  ******  ' 
mifes  were  fettled  on  E,  Breedon  as  ilated  in  the  fecond  plea ; 
that  after  the  death  of  &  Breedon  fhe  clandeftmely  married 
W.  Willicans  at  the  chapel  of  the  Savoy:  but  continued  to  re- 
ceive the  rent  for  fbme  years,  until  Dr.  Breedon  the  remainder- 
man being  informed  of  the  marriage,  and  that  fhe  had  forfeited 
her  eftate  thereby,  claimed  the  rent  of  the  Defendant,  who  ac- 
cordingly paid  it  to  him  for  the  five  years  in  queflion,  with  the 
icnowledge  and  acquiefccnce  of  E.  Breedon,  It  was  proved  in 
anfwer  to  the  fecond  plea,  that  at  the  time  of  the  intermarriage 
of  £  Breedon  with  W,  WiUiamsj  he  had  another  wife  Uvingr 
A  queftion  being  raifed,  whether  thefe  &6ls  would  fupport  the 
frft  iffiie,  Heath  J.  was  of  opinion  that  they  would  not,  and  ac- 
cordingly under  his  dire6lion  a  verdi6i  was  taken  for  the  Plain- 
^  but  if  the  Court  fhould  be  of  opinion  that  pajrment  by  the 
Defendant  to  Dr,  Breedon  under  the  above  circumftances  proved 
^  firfl  ifllie,  then  a  verdid  on  that  ifTue  to  be  entered  for  the 
Defendant 

A  rule  nifi  having  been  obtained  for  this  purpofe  on  a  former 

Le  Blanc  and  Shepherd  Seijts.  now  fliewed  caufe.     The  only 

queftion  here  arifes  on  the  firfl  ifTue,  it  having  been  clearly 

proved  under  the  fecond,  that  the  marriage  ofE.  Breedon  with 

^  Williams  was  void.     The  payment  in  this  cafe  was  made  to 

^•Breedon  under  a  miftake;  not  as  agent  to  E.  Breedon,  nor 

tUHier  the  idea  of  her  having  directed  it.  Had  Dr.  Breedon  been 

fteward  to  E.  Breedon^  the  payment  might  then  have  been  con- 

fidered  as  made  to  her :  but,  this  was  an  adverfe  payment  to  a 

perfim  who  claimed  tlie  rent  as  his  own  upon  falfe  grounds.    If 

tenant  in  fee  make  a  leafe  and  die,  and  A.  B.  enter  and  receive 

die  rents  before  the  heir  at  law  is  aware  of  his  title,  the  tenant 

ihall  not  defend  himfelf  in  an  a6iion  for  rent  brought  by  the 

heir  at  law,  by  faying  that  he  has  already  paid  the  rent  to  A.  B. 

WiUiam  Seijt  for  the  Defendant.    It  is  true  that  payment  of 

'^t  by  ^^  tenant  to  a  perfon  who  claims  adverfely^  without  the 

^^^ledge  of  the  party  having  the  right  to  it  cannot  be  fupported. 

^Ut  J  contend  that  the  circumftances  of  this  cafe  amount  to  eyi- 

V  4'  dence 
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dence  to  be  left  to  a  jury,  that  the  rent  was  paid  by  the  direction 
ofE.  BreedoHj  which  would  make  it  a  payment  to  heriel£  The 
payment  to  Dr.  Breedon  under  an  idea  on  all  fides  that  he  was 
entided  to  the  rent,  amounts  to  an  agreement  on  the  part  cS 
JE.  BreedoHj  that  it  ihould  be  paid  to  him.  Where  a  mortgagee 
or  obligee  agrees  that  the  mortgagor  or  obligor  fhall  pay  the 
intereft  to  a  fcrivener,  it  is  a  good  payment,  thou^  he  has 
neither  the  cuftody  of  the  mortgage,  nor  the  bond.  Whitlock 
v.  Walthaniy  i  5a/^.  157.  Suppofe  E.  Breedon  had  faid  to  the 
Defendant,  ^^  I  have  forfeited  the  eftate,  and  you  muft  pay  the 
**  rent  to  Dr.  Breedon  /*  the  payment  would  have  been  prtf- 
te£ied :  now  if  her  condu6l  amount  to  a  confirmation  of  the 
payment,  it  muft  have  the  fame  efie6l,  according  to  the  maxim 
that  omnis  rati^habitio  retro-traJiitur  et  mandato  priori  aquiparti- 
tttr.  This  cannot  be  called  a  voluntary  payment  by  the  tenant, 
for  if  Dr.  Breedon  had  diftrained  and  avowed  m  replevin  for 
rent  in  arrear,  what  plea  in  bar  could  the  tenant  have  (et  up? 
Nor  was  it  a  payment  by  miftake,  having  been  made  with  the 
knowledge  of  the  leflbr,  to  whom  all  the  fault  and  laches  muft 
be  imputed. 

BuJLLER  J.     If  money  be  paid  to  A.  by  the  direAion  o(B^  it 
is  a  good  payment  to  B*\  but  I  can  never  agree  that  if  money  be 
paid  to  A.  fimply  with  the  knowledge  of  2?.,  it  will  be  a  payment 
to  B,     Suppofe  that  one  diffeifes  another  of  an  eftate  and  con- 
tinues in  poffellion  of  the  rents  and  profits  with  the  knowledge 
of  the  difleilee,  will  any  body  fay  that  the  diffeifee  fhaU  not  re- 
cover againft  the  tenant  ?     Knowledge  will  not  do,  there  muft 
be  confcnt,  direflion,  and  authority.     Here  there  clearly  was 
no  order.     This  poor  woman  thought  that  fhe  was  not  entitled 
to  the  rent :  Dr.  Breedon  therefore  obtained  it  in  fjjite  of  her,  in 
confequence  of  her  perfuafion,  that  fhe  was  not  entitled.     If  fhe 
allows  Dt.  Breedon  to  receive  the  rent  under  the  idea  that  fhe  has 
no  right,  how  can  we  conclude  from  that  circumftance,  that  fhe 
would  have  done  the  fame  if  flie  hail  been  appriled  of  her  right  ?     • 
It  has  been  argued,  that  if  Dr.  Breedon  had  diftrained  and  avowed^ 
in  replevin,  the  tenant  could  have  made  no  anfwer;  but  I  fee 
difficuky  in  that.    Every  tenant  is  bound  by  his  attornment; 
Defendant  might  have  pleaded  tliat  he. did  not  hold  as  tenant 
Dr.  Breedon  ;  and  if  Dr,  Breedrnt  had  faid  "  You  have  attons^  e 
•*  to  me;"  the  Defendant  might  have  anfwered  "  I  did  that        c 
*^  your  mifreprefentation,  who  claimed  as  remainder-man;' 
m^ht  have  fhewn,  that  Mis.  Breedon  was  fUll  alive  and  entitl 
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a  Mrs.  Breedon  had  ordered  the  Defendant  to  pay  the  money        1 798. 

to  Dr.  Breedon^  the  payment  could  never  afterwards  have  been      — 

i]oeftioned.     The  tenant  m  that  cafe  would  have  had  nothing  to         illiami 

do  with  any  tranfa6lion  between  Mrs.  Breedon  and  Dr.  Breedon^      Earths- 

be  the  title  what  it  might :  if  he  had  obeyed  the  order  of  Mrs. 

Breedon^  it  would  have  been  a  payment  to  her  agent.     The 

next  queftion  then  is,  whether  there  be  any  thing  in  Mrs.  Bree^ 

don's  condu6l  which  amounts  to  a  confirmation  of  the  payment  ? 

Now,  to  conftitute  that,  fome  a6l  muft  appear  to  have  been 

done  by  her  with  knowledge  of  her  own  fituadon.     Here  a  right 

to  the  rent  was  iniifted  upon  by  Dr.  Breedon ;  and  Mrs.  Breedonj 

hAog  deceived  both  in  point  of  law  and  &61,  acquiefced  in  the 

payment  of  that  rent  to  another  to  which  fhe  was  entitled.     Her 

^ht,  therefore,  ftands  as  it  did  before  jyv.  Breedon^  whole 

claim  was  clearly  adverfe,  received  any  rent  at  all. 

Heath  J.  I  continue  of  the  opinion  which  I  held  at  the 
trial.  It  does  not  ieem  to  me  that  the  Defendant  was  under 
any  peculiar  difficulty.  He  might  have  had  recourfe  to  a  bill 
ia  equity  to  be  indemnified.  What  was  faid  by  my  Brother 
Shepherd  ftruck  me  very  much.  Suppofe  a  leafe  made,  and  a 
perfen  claim  as  heir  at  laW,  to  whom  the  rent  is  paid ;  and 
afterwards  the  true  heir  at  law  is  difcovered,  will  it  be  laid  that 
he  fhall  not  recover  ? 

RooKE  J.  The  tenant  having  taken  a  leaie  from  Mrs.  Brec' 
don^  mull  anfwer  for  the  defe£l  •f  rent.  She  made  a  miftake, 
And  thought  her  title  at  an  end  when  it  was  not ;  the  miftake 
^as  afterwards  difcovered,  and  her  executor  is  therefore  now 
Warranted  in  recovering  the  rent  from  the  tenant. 

Rule  discharged* 


W'lLLiAMs,  Executor  of  Elizabj^th  Breedon,  v.     N^.i9tiL 

Breedon. 

T^^ISPASS.  The  firft  count  was  for  cutting  dawn^  felling,  throw-  where  agenenl 
iag  down,  grubbing  up,  proftrating,  and  deftroying  the  tim-  ^•f***^  hubcen 
'*^tree8  and  other  trees,  and  the  underwood  and  coppices  of  countt,one  of 
^*»^erwood  oi  Elizabeth  Breedon  deceafed,  in  her  life-tune,  of  the  .^**'^**  ^  **?*'!?* 
^^Uc  of  300^,  and  the  bufliesand  boughs  thereof  coming,  taking,  Judge's  notei 
^^^  carrying  away,  and  converting  to  the  ufe  of  the  Defendant  ^fcubte^^Se 

»_^  damages  on  evi- 

^^«  applicable  to  the  good  count  only,  the  Court  wiU  amend  the  v«nG^  hf  emering  it  oo  thtt  count, 
^^^^^  cTJdence  was  giTen  applicable  to  the  bad  count  idfo. 

The 
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1 798.        The  fecond  count  was  for  ieiziog,  taking,  and  carrying  away  tlie- 
■  goods  and  chattels,  viz,  wood,  timber,  underwood,  bufhesy'aad 

^'^"^*"     boughs  of  the  faid  Elizabeth  deceafed,  in  her  life-time,  of  the 
Brebdok.     value  of  other  300/.  ^ 

Plea.     Not  GuUty. 

At  the  trial  before  Heath  J.,  at  tlie  Berkpiire  Summer  affixes 
at  Abingdon^  it  was  proved  that  the  Defendant  (the  remainder- 
man mentioned  in  the  laft  caie,  and  who  had  a6ied  on  an  idea 
that  Elizabeth  Breedon  had  forfeited  her  intcrcft  in  the  premifes 
by  a  fuppqfed  marriage  with  one  William  Williams)  ad  doom  the 
^  wood  in  queftion :  and  the  ieveral  fums  of  money  for  whidi  he 
fold  the  different  parcels  being  afcertained ;  the  jury  found  a  ver- 
^  di6l  for  the  Plaintiff  with  general  damages  to  that  amount,  but 
if  the  Court  fhould  be  of  opinion  that  the  a6lion  was  not  main- 
tainable, then  a  verdiA  to  be  entered  for  the  Defendant. 

However,  Williams  Seijt,  on  a  former  day  having  obtained  a 
rule  to  fhew  caufe  why  the  judgment  fhould  not  be  arrefted  : 

Le  Blanc  now  fhewed  caufe  againft  that  rule.  Admitting 
that  an  executor  cannot  maintain  this  a£lion  for  trees  cut  down 
in  the  life-time  of  his  teflator  (a),  under  the  firfl  cobnt  of  this 
declaration,  yet  as  it  appears  by  the  report  that  the  evidence  cm 
which  the  verdift  of  the  jury  was  founded  applies  to  the  fecond 
count  only,  the  Court  may  reAily  any  miftake  by  entering  a 
verdift  on  that  count 

Williams  Serjt.  in  fupport  of  the  rule,  contended  that  as  evi- 
dence was  produced  at  the  trial  of  the  fa6l  of  citttiiig  dawn  the 
trees,  and  the  jury  had  given  general  damages,  the  Court  could 
not  apply  thofe  damages  to  the  fecond  count  only,  and  that  if 
therefore  the  firfl  count  was  bad,  the  judgment  mufl  be  arrefled. 

BuLLER  J.  As  evidence  was  given  at  the  trial  of  the  fail  of  cut- 
ting down,  if  there  had  been  no  other  evidence  to  fhew  on  what 
ground  the  damages  were  given  by  the  jury,  it  certainly  would 
not  be  competent  to  the  Court  to  alter  the  verdi6l.  But  in  this 
cafe  there  was  evidence  to  fhew  that  the  damages  given  by  the 
jury  were  compounded  of  the  different  fums  for  which  the  parcels 
of  wood  cut  down  by  the  Defendant  were  fold.  This  circum- 
ftance^  therefore,  does  entitle  the  Judge  to  alter  the  j^o^eo,  and  the 

{a)  VIA  Emerfrn  v.  Emerfta^   I  Veni.  trefpafs  to  an  executor  for  a  tlaufum  frept 

18/.  and  alfo  De  Mafon  v.    Dixon,  Sir  or  trees  cut  in  the  life  time  of  his  teltator. 

IVilUam  Jones  1 74,  where  Hy(fe  zndjwnes  Vid.  etiam  wliat  was  fiid  by  Lord  Kenj§m, 

Js.  heM  that  the  4  Ed,  3.  c*  7.  did  not  give  3  T,  R,  549. 

Court 
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C^urt  mull  coniider  the  cafe  in  the  fame  light  as  if  a  verdiA        1798* 
bad  been  found  for  the  Defendant  on  the  firft  count,  and  for  the      ■ 

-Plaintiff  on  the  fecond.  Williams 

V. 

Fer  Curiam^  Rule  difcharged.  (a)     Bruoon. 

<<»)  EdJows  and  Aii§tber  v.  Hopkins  and     73c    alfo  Spencer  v.  Coter^  I  H.  BL  ^%^ 
j^mttbery  Doyg,  376.  Grants,  jjile,  Doug', 


Bell  v.  Stone.  •   ^^'  ^9^- 

a  Eaft,  430- 
/\  CTiON  on  the  cafe  for  defamation.     The  firft  count  of  the  A  letter  writtea 
"^^^    declaration,  aRer  ftating  that  the  Plaintiff  was  a  land-fur-  ctinn^Piah^" 
veyor,  averred  that  the  Defendant,  intending  to  injure  him  in  "  a  ^uLin/' held 
Ills  reputation  and  hurt  him  in  his  profellion,  wrongfully  and  "^  p^f ofiLl 
maliciouily  wrote  and  publiihed  a  certain  fcandalous,  malicious,  ciai  damage. 
Axid  defamatory  libel,  in  the  form  of  and  as  a  letter  addrefled  to 
ono  2f.B.  to  whom  the  Defendant  was  indebted  in  a  large  fum 
^rf*  money,  in  which  letter  was  contained,  of  and  concerning  the 
I^laintifl^  the  following  matter :  "  After  the  communication  I 
li^d  with  your  fbn  in  your  abfence,  I  but  little  thought  you 
^w-ould  have  been  made  the  dupe  of  one  of  the  moft  infernal 
villains  that  ever  diigraced  human  nature ;  but  I  fuppofe  you 
"^v-cre  deceived  by  thofe  whom  you  thought  well  of,  and  whom 
he  will  deceive  if  they  will  give  him  an  opportunity;  I  am 
tiold  they  are  refpe6lable,  and  how  they  can  be  comie£ied 
'^^th  him  is  the  moft  aftonifliing  thing  to  me ;  Mr.  H.  writes 
uie  you  called  upon  him  (meaning  the  Plaintiff)  on  thefubjeft 
of  your  account,  for  which  the  villain  gave  you  his  note  at 
five  months ;''  that  the  Defendant  in  further  profecution  of 
laid  malice  fent  the  faid  letter  to  the  faid  ^.£.,  to  the  great 
"***^  prejudice,  and  injury  of  the  Plaintiff,  and  to  his  great  dit 
f  ^■'^dit  and  di^race.     There  were  other  counts  on  words  ipoken 
derogation  of  the  PlaintifTs  profeffional  chara£ler,  and  of  his 
*'"ty  to  pay  his  debts.     The  concluiion,  referring  to  all  the 
ftated  that  the  Plaintiff  fuffcred  fpecial  damage  in  conie- 
ce  of  publifhing  the  faid  libel  and  fpeaking  the  faid  word% 
•  that  he  was  arrefted  by  the  faid  N.B,  for  the  fum  which  he 

to  him,  and  that  he  loft  his  bufinefs,  Sfc. 
I^lea.     The  general  iffue. 

iTiis  came  on  to  be  tried  at  the  Bedford  Summer  aftizes,  when, 
^^  Plaintiff  having  &iled  in  proving  the  fpecial  damage  laid, 
^^^^^donald  Ch«B.  was  of  opinion  that  the  letter  on  whidi  the  firfl 
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count  proceeded,   unfupported  by  proof  of  ipecial  damag^c::?-? 
was  not  a6lionabIe,  and  dire6led  a  verdi6l  for  the  Defendam. 
The  counfel  for  the  Plaintiff,  however,  contending  that 
letter  itfelf  was  a6lionabIe,  the  Chief  Baron  alked  the  jury  wt 
damages  they  would  give  uippofing  the  Plamtiif  entitl^  to 
verdi6l  in  point  of  law.     The  jury  anfwered  is. 

Sellon  Seijt.  on  a  former  day  obtained  a  rule  to  fliew  caufe  w 
the  verdi6l  for  the  Defendant  ihould  not  be  fet  aiide^  ani 
verdift  be  entered  on  the  firft  count  for  the  Plaintiff  for  15., 
the  ground  that  though  the  words  in  the  firft  count  might 
be  ajlionable,  if  only  fpoken,   yet  that  being  committed 
writing,  they  were  to, 

Le  Blanc  Seijt,  was  this  day  to  have  (hewn  caufe, 
But  the  Court  exprefling  themfeh  es  clearly  of  opinion  that 
words  written  and  publifhed,  throwing  contumely  («)  on  the 
were  aftionable,  Le  Blanc  declined  arguing  the  point,  and  th^ 

Rule  was  made  abfblute.  ^ 

(*)  5  C».  125.  h,  if<y,  a  Str.  899.  Fttzgih.  153, 4.  F'ille^'^ 

(i)  Sir  Jtfbm  Aufin  y,  CoL  Culpef^per^      Mtmelfj,  2  fVilf,  40^.  Xing  v, Sit  £J% 
SlyM,  X24.  2  Sboxv.^lS.  Harmon  v.  DiU-      Lah,  Hardrgs,  470. 
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If  Defendant 
bring  money  into 
Court  on  a  plea 
of  tender,  Plain- 
tiff may  take  it 
out,  though  he 
reply  that  the 
tender  was  not 
made  before 
a£Uon  brought. 
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Le  Grew  v.  Cooke. 

A  SSUMPSIT.     The  Defendant  pleaded  as  to  all  but  30^ 
affumpfit,  and  as  to  that  fum  a  tender,  and  brought 
money  into  court.    The  Plaintiff  replied  an  original  fued  out 
a  particular  day,  and  that  the  money  was  not  tendered 
that  day,  but  took  the  money  out  of  court. 

A  rule  having  been  obtained  on  a  former  day,  calling  on 
Plaintiff  to  fhew  caufe  why  the  replication  to  the  plea  of  tend 
Ihould  not  be  flruck  out,  on  the  ground  of  the  PlaintifPs  hsLviX^^S 
admitted  the  tender  by  taking  the  money  out  of  court. 

Le  Blanc  Seijt.  now  fhewed  caufe.  In  an  aftion  on  the 
where  the  caufe  of  aftion  does  not  arife  from  the  non-paymen't  '^^^ 
a  particular  fum  at  a  particular  day,  the  plea  of  tender  admits 
lum  tendered  to  be  due  to  the  Plaintiff,  and  only  denies  his  rr 
to  damages  beyond  that  fum.  But  to  the  fum  tendered  the  Plai 
tiff  will  be  entitled,  even  though  he  fhould  be  nonfuited 
▼erdift  pafs  againfl  him,  becaufe  the  Defendant  has  admit^t:^^ 
to  much  to  be  due  to  him :  nor  will  the  Court  retain  that  moT^^^ 
in  their  hands  wliich  muft  belong  to  the  Plaintiff,  in  ordef 
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^cure  the  Defendant's  cofts.      Cox  v.  Robinforiy  2  Sir,  I027«        ^19^*     * 
C^qf  temp*  Hard.  206.  S.  C.  •  ■ 

Cockell  and  Shepherd  Serjts.  contra.   It  is  faid  in  i  CromptovUs     ^*  Grsw 
J^rac.p.  150.  that  "  If  a  tender  be  pleaded  with  a  toujour  prijl^       Cooks. 
**    and  the  money  brought  into  court,  if  the  PlaintiflF  would  go 
<^    for  iurther  damages  he  muft  not  take  the  money  out  of 
**    court,  but  take  iffiie  on  the  tender,  or  reply  a  requeft  and 
«^    refiifal;  and  if  fuch  ifTue  is  found  againft  him  he  will  be  barred 
**    of  his  a£lion :  but  if  he  take  the  money  tendered  out  of  tourt^ 
«*  judgment  is  given  for  the  Defendant  to  go  quit;"  and  a  cafe  in 
tliis  court  of  Cliff  v.  Jones^   T.  5  Geo.  i.  C.  B.  is  there  cited* 
This  do£lrine  is  perfe6lly  ^^eeable  to  the  opinion  of  Lord  HoU^ 
in  the  cafes  of  Horn  v.  Lewin^  i  Lord  Raym.  643.  and  Burton 
V.  Souter,  2  Lord  Raym.  774.      And  the  reafbn  why  a  party 
fhould  not  take  money  out  of  court   when  he  traverfes  the 
tender,  is  given  in  HiU  v.  Williams^  Barnes  358.  3d  ed.,  namely, 
tha£   the  replication  to  the  tender  is  a  refufal  to  accept  the 
money. 

BuLLER  J.  This  is  a  point  of  pra6lice  which  I  had  thought  as 
clearly  fettled  as  any  point  ever  was ;  and  I  am  much  deceived  if 
it  has  not  been  more  than  once  before  the  Court  of  King's  Bench. 
It  is  perfe6lly  certain,  that  whatever  may  become  of  this  a6liony 
the  Plaintiff  will  be  entitled  to  the  money  tendered:  and  if  that  be 
the  cafe,  by  what  right  can  the  Court  retain  it,  as  a  fecurity  for 
the  Defendant's  cofts,  on  the  chance  of  a  verdift  being  given  in 
Ws  favour  ?  I  agree  that  if  the  Plaintiff  be  negligent  and  do  not 
^e  the  money  out  of  court  until  after  a  verdiA  has  pafled  for 
"^^  Defendant,  that  the  Court  will  lay  hold  of  it  to  fecure  the 
Defendant's  cofts  (a):  and  if  it  could  be  fliewn  that  the  Plaintiff 
^^^  How  in  that  fituation,  the  Court  would  not  let  him  take  out 
*^  money  without  doing  juftice  to  the  Defendant.  It  being 
^Uce  admitted  that  the  Plaintiff  will  be  entitled  to  the  money 
^'^dered  at  all  events,  the  application  muft  fall  to  the  ground. 
^*^e  reafbn  given  in  Barnes  againft  allowing  the  Plaintiff  to  take 
^^  money  out  of  court  is  abfurd;  that  cafe  is  therefore^^/o  deje^ 
^*^d  the  prefent  application  refts  upon  no  other  foundation  than 
^^  opinion  of  a  writer,  who  has  indeed  in  general  reported  the 

^^  («)  Vid.  JUiUMi  V.  Stedmrnn,  Cooke  t  court  on  the  common  rule  and  verdi^ 
• .  "^  frme.  C.B.S4»  and  Maddote  v.  Paftoit ,  found  for  the  Defendants,  they  were  allowed 
'^^  117,  where  money  having  been  p^iid  into     to  take  it  out  of  court  in  part  of  their  cofts. 

prafUce 
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pnSdce  of  the  Court  with  accuracy,  but  whofe  aflertion  ia  ihii 
cafe  is  unfupported  by  authority,  and  contradicted  by  reafon. 
Per  Curiam^  Rule  dii<^rged.(a 


(«)  In  an  anonymous  cafe,  JIf.  ix  Amn, 
Co^kt**  Caf,  Prac,  C.  B.  $.  an  executor  De- 
fendant liaving  paid  money  into  court  on 
tlM  common  rule,  was  allowed  to  take  it 
out  again  nfcer  a  nonfuit ;  but  it  was  Caid 
that  if  Defendant  had  not  been  executor  or 
admimAratojr,  the  Plaintiff  fhould  have  had 
the  money :  and  accordingly  a  (imilar  ap- 
pBcatiOh  in  Lane  and  others  t.  Wilkinfon,  /. 
13  Gm.1.  f^.36.,  where  the  Defendant  was 
neither  executor  nor  adminiflrjtor,  wa::  re- 
fufed.    And  in  EUiot  v.  Cailowy  Saii.sffj* 


1 


the  Plaintiff,  after  a  nonfuit,  was 
to  take    money  out  of  court  which 
been  ^aid  in  on  the  common  rule.     But 
was  there  faid  that  if  monejf  be  paid 
court  on  a  plea  of  tender,   and   Plainti 
takes  ifTue  on  the  tender  which  is  foui. 
againd  him,  the  Defendant  (hall  have  t 
money.      f^ui.  alfo    21  Ed.  4.  25.  //.  1 
Co,  Lift.  207,  a,   Harrtild  v.    ' 
Cro.  Jac.l26,t  and  Benjkin  y^^Htrick^ 
388.  where  that  was  held  to  be  the  la^v 


^=td 


Ntv,  aotb. 


Williams  v.  Water>ield. 


The  Court 
allowed  the  De- 
fendant to  juftiiy 
bail  after  an  at- 
tachment iflued 
againilthe  (hcriff, 
but  gave  leave  to 
the  Plabitiff  to 
oppofe  them 
without  preju- 
dice* 


OHEPHERD  Serjt.  having  moved  to  juftify  bail ;  2>  Blanc 

obje6led,  that  an  attachment  had  already  ifiued  againft 
Iheriff  becaufe  bail  were  not  put  in  in  time^  and  that  iJP  he  n 
oppoied  the  bail  without  fuccefs,  it  would  not  be  competent  ( 
to  him  afterwards  to  opp6fe  fetting  aiide  the  attachment 
tihe  flierifi^  whereas  if  he  did  not  oppofe  the  bail,  and  the 
fendant  fhould  afterwards  flicceed  in  a  motion  to  (et  afide 
attachment,  the  Plaintiff  might  have  bad  bail. 

Buller  J.     It  was  the  pra6Uce  in  the  King's  Bench  in  th 
cafes,  and  it  feems  to  mc  to  be  the  moft  convenient  mode,  for 
Defendant  to  move  for  a  nde  to  fhew  caufe,  why  on  putting 
bail^  the  proceedings  againft  the  fheriff  fhould  not  be  ftayed, 
to  have  the  bail  ready  to  juftify  wKen  that  rule  fhould  be 
of.    But  though  that  may  be  the  better  courfe  in  future,  it  m 
not  nlSe&.  this  cafe. 

Per  Curiam^  Leave  given  tp  the  Defendant  to  juftify 

bail,  and  to  the  Plaintiff  to  oppofe  di 
without  prejudice. 


t 

e 


HD 


(tf)  But  in  Botdero  v.  Gray,  Co%vfi,  769.  that  he  will  put  in  and  perfe^  bail  bc^**=^" 

whore  the  fame  objedion  was  flarted  to  the  he  can  difcharge  hhnfelf,  fo  a  fimilar  iicrc  ^^t 

pra3ice  then  prevailing,  of  an  exception  to  (liould  be  given  in  order  to  ftay  procee<4«^^^ 

bail  being  a  waver  cf  the  bail-bond,  the  on  the  bail-bon.',  and  then  Plaintiff  sr^-^J 

Court  of  K.  B.  refolved*  that  as  the  (heriff  oppofe  the  bail  in  court,  without  its  b«^*  ■'^ 

after  he  has  been  ruled  mull  give  notice  any  waver. 
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Dickenson,  Executor,  S^c.  v.  Boyne.  j^ov,  %i(t. 

^fSEPHMJtD  Seijt.  moved  to  make  a  rule  abfblute  for  fettiiig  The  Court  Ctt 

^^  afide  a  judgment  and  warrant  of  attorney,  given  to  iecure  an  tnaVirnJarf* 

tfKiiiiui^  on  the  ground  that  a  clauie  of  redemption  contained  in  »ttonie7  given  to 

tJie  deed  was  not  inferted  in  the  memoriaL  ^  fcfTde^kf^ 

Blanc  Serjt.  on  the  part  of  the  Plaintiff,  admitted  the  law(a)  t^ie  memorial, 

againft  him,  but  obferved  that  as  this  was  the  cafe  of  an  beciufe  k^ 

cecotor  who  could  not  be  aware  of  the  nature  of  the  deeds,  it  ^*»«  "^«  ^  ■■ 
^onld  be  hard  to  oblige  him  to  pay  cofts. 
And  the  Court  being  of  that  opinion  made  the 

Rule  abfolute  without  cofts. 

* 

{a)  Vid.  Ex  pat  te  Anfelly  anie,  62.  and  the  authorities  there  cited. 

\ 

England  v.  Kerwan.  ^••.sio. 

X^AIL  having  been  regularly  put  in  and  excepted  to,  the  De-  Where  hda  are 
•"  fendant's  attorney  gave  a  notice  of  jiiftification  to  the  Plain-  Ji^d  ezcepled  to, 
tiff's  attorney  to  the  following  effeA :  **  Take  notice  that  J.  JR.  *•  IMendaot 
^  o5  ^c.  will  be  added  to  the  bail  already  put  in,  and  that  the  Siem  in  hit 
**  fiud  J.  IL  and  John  Binfbrd  of  whom  you  have  already  had  n<^"  of  juftifi- 
^  Qodce^  will  on,  8fc.  juftify,  Sfc.^     John  Binford  was  ifiilly 
dcfiaribed  when  originally  put  in,  though  no  deicription  was 
8dded  to  his  name  in  this  notice. 

Shepherd  Seijt.  oppofed  the  juftification,  infifting  that  a  de-' 
feripdon  cijohn  Binford  fhould  have  been  inferted  in  the  notice. 
Le  Blanc  Seijt.  contra ,  contended,  that  when  bail  are  r^ularly 
pot  m,  no  defcription  need  be  inferted  in  the  notice,  and  that  the 
IMendant  therefore  had  done  all  that  was  requifite  in  describing 
tlie  added  bail. 

The  Court  finding  on  application  to  the  officer,  that  where  bail 
^  i^^ularly  put  in  and  excepted  to,  it  is  not  the  pra£lice(a)  for 

^  DeSeodant  to  infert  any  defcription  in  his  notice  of  juftifi- 
dtion, 

Admitted  the  baiL 

{a)  lCr9mfton\Pr.6l.  Tidd,Pr.l%%, 


cation. 
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^^'  »»<>•  The  King  v.  Davis,  One,  S^c. 

It  is  Qoobjcaion  rnpus  Defendant  having  been  imprifoned  under  an  attachmenl 

int*<Uftha4ed  '  ^'^^  non-pa3rment  of  money  to  the  Plaintiff^  in  a  caufe  d 

under  the  Lords*  M*IrUq/h  Y.  Munday^  whioh  he  had  received  as  attorney,  was  thii 

dltorisddd.^  ^^7  brought  up  to  be  difcharged  under  the  Lords'  aA. 

attorney  in  Runnington  Seijt.  in  oppcrfition  to  his  difcharge,'  i  ft,  produced 

attachment  for  <^  affidavit  that  by  accounts  of  the  ftate  of  M^lntqflCs  health, 

not  paying  over  very  lately  received  from  Bathj  there  was  every  reafbn  to  believe 

by'htm'in  the  ^^at  he  was  no  longer  alive ;  and  urged  that  if  he  were  dead, 

courfe  of  a  fuit,  there  was  no  one  to  whom  notice  could  be  given  according,  to 

diarj^ed  under  the  provifions  of  the  a6l;  2dly,  he  contended,  that  as  the  De- 

the  Lords'  aa.  fendant  was  imprifoned  by  attachment,  he  was  not  diicharfse- 

The  Court  can.       ui    /    \        ^       ♦U     A  *   * 

not  under  the      able  (a)  under  the  ttatute. 

word$of37G#o.3.       gyt  ^h^  Court  over-ruled  both  obie6lions,  faying  as  to  the  laft, 

f.8./.4.  mode-       ,  ,  r  ''    r  -  •         /» 

rate  the  fum  to  that  an  attachment  tor  non-payment  ot  money  is  an  execution,  [o] 
he  paid  to  a  on-  Runtiington  then  applied  to  the  Court  to  remand  the  prifbnei 
ing  remandad,  on  payment  of  a  lefs  fum  than  35.  6d.  per  week,  infifting  that 
b^  V*  "2  f  ""h  ^®  Court  was  authorized  fo  to  do,  both  by  the  words  of  3  2  Geo:  % 
fun  fum  direded  ^•28.^^13.,  which  direAs  the  Court  to  difcharge  the  prifbner, 
by  that  ad.        uiilefs  the  Creditor  will  fign  a  note  "  to  pay  and  allow  weekly  « 

Such  note  can.  ^  ,».iii/'n    r-r-n  m     » 

not  be  figned  by  *^  lum  not  exceeding  ^$.  4a*,  and  by  the  caie  01  ttiU  v.  WaA' 
*!!*  "*1f  ?'*  *^  morf,  Bamesy  387.  ed.3.,  where  the  Court  faid  that  they  had 
client  be  dead,     powcr  to  moderate  the  allowance,  and  remanded  the  Defendant 

upon  the  Plaintiff's  allowing  him  6d.  "per  week ;  he  added,  that 
there  was  ftrong  reafbn  for  the  Court  to  exercife  their  power  in 
this  cafe,  where  the  ground  of  imprifonment  was,  that  tlxe  De- 
fendant had  received  money  as  attorney  in  a  caufe,  and  retained 
it  in  his  own  hands  when  he  ought  to  have  paid  it  over. 

The  Court  rejected  the  application,  being  of  opinion  that  the 
words  of  the  laft  a£l(c)  wliich  extend  the  allowance  to  35.  6d.pei' 
week,  do  not  leave  any  difcretionary  power  in  the  Court, 

(a)  Sed  vid.  Rex  v.  Stokes^  Coivp,  156.,  ftrators,  or  affigns,  infill  upon  fuch  prifooex 

where  it  was  held  that  a  party  in  cullody  being  detained  in  prlfon,  and  (hall  *^  agree 

upon  an  attachment  for  non-payment  of  colls  *<  in  the  manner  mantioned  in  the  bfl  w6t 

may  be  dilcharged  under  the  Lords*  a6t.  "  with  refpedt  to  the  allowance  not  exceed*] 

Vid.  etiam  Rex  v.  Pickerill^  4  T.  R.  809.  **  ing  is*  4</.  fer  week,  to  pay  and  allow 

^  and  Rem  v.  IVilkinfon,  7  T.R,  156.  "  weekly  a  fum  not  exceeding  3/.  td,  as 

(Jt)  Rex  V.  Myertf  I  T,R,  165.  Bonafous  «*  any  fuch  Court  (hall  think  fit  unto  fuch 

\,ScbooUt  4  7*.  J?.  316.  >  **  prifoner,"  to  be  paid  at  the  times,  and 

(')  37  Ge:^,  c.85.  /2.  makes  it  hw-  fubje^l  to  the  regulations  mentioned  in  the 

ful  for  the  Court  to  difcharge  the  prifoner,  bil  a^. 
unlefs  the  creditcr,  his  executorSi  admini- 

12  When 
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When  the  difcharge  was  about  to  take  place,  the  attorney  con-        1 798. 
cemed  for  M^Into/h  gave  a  note  for  the  weekly  allowance  of     ■■ 
3s.  6d.  figned  by  himfelf.  '^'^  ^^'^^ 

Sedper  Duller  J,     TTie  note  mull  be  given  by  the  party       Path,  . 
ia  the  fiiit,  though  in  fome  cafes  it  may  be  figned  by  his  attorney; 
here  it  has  been  ilated  that  the  party  himfelf  is  dead. 

-Per  Curiam,  Let  the  prifbner  be  difchargcd. . 


HoGAN  t\  Page.  Nov.  a3<!. 

y  E  Blanc  Serjt.  moved  for  a  rule  nifi  to  flay  proceedings  on  Proceccfinptoii  t 
^  a  fingle  bond  on  payment  of  105/.,  togetlier  with  the  cofls  GngleiwrKHUyed 

» ^1        c\.  ^  <*  ^  by  the  Court  on 

of  the  a6ilOn.  payment  by  the 

CockeU  Serjt  for  the  Plaintiff,  flated,  that  the  only  queflion  ^'^^^^J^^JJ^"^" 
was,  whether  tKe  Plaintiff  was  entitled  to  intereft  on  which  they  without  iatereft. 
wiihed  to  take  the  opinion  of  the  Court. 

He  bond  was  in  this  form : 

Know  all  men  by  thefe  prefents,  that  I  22.  Page  am  held  and 
finnly  bound  unto  M  Hogan,  maflcr  of  the  fhip  CamwalliSf  in 
1051,  of  good  and  lawful  money  of  Great  Britain,  to  be  paid  to 
tbefkid  3f.  Hogan,  his  executors,  adminiflrators,  and  aiSgns,  in 
^»nfideration  of  being  found  in  a  paflage  by  the  faid  M.  Hogan, 
vid  on  the  fame  ration  as  the  feamen  of  the  faid  fhip,  with  all 
Budical  affiflance  during  the  faid  voyage  to  England,  for  which 
payment  to  be  well  and  truly  paid,  I  bind  myielf,  my  executors, 
umI  adminiflrators,  firmly  by  thefe  prefents.  Sealed,  Sfc.  and 
4Ued  13th  May,  'i6Geo.i. 

The  Court  were  clearly  of  opinion,  that  no  interefl  ought  to  be 
gi^D^  and  made,  the 

Rule  abfblute.(a) 

.  W  Sicust  in  the  cafe  of  a  bond  condi-  terms,  nor  any  day  certain  for  payment  ex- 

*^^  for  the  p-iytrent  of  a  lelf^T  fum ;  on  prefTed.  Farqubar,  Bart.  r.  Morrh,  J  T.  It. 

•bkh  iiittrtft  miill  be  paid  from  the  day  of  x  14. 

^  *iti;  thowgh  no  iniereft  be  referved  in  .. 


Roberts  v.  Giddins,  Ntv.tzi.    ,  ] 

PUrroN  Seijt  before  fhewing  caufe  againfl  a  rule  for  flaying  An  affidavit  to 
^  proceedings  on  the  bail-bond,  objeaed  to  the  affidavit  on  S^g  j^^jj^. 
whidi  the  rule  nifi  had  been  obtained,  becaufe  it  was  intitled  in  ingti  on  a  biO- 
Ae  a^on  againft  the  bail,  whereas  it  is  the  ufual  practice  for  thefe  ^^^^  gn  the 

a^ion  ig^ft  the  ba^ 

VOL.  I.**  z  -  ''    motions 

0 
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motions  to  be  made  in  the  original  a&ion;  which  pra^Uoe^heiaid, 
had  been  adopted  in  order  to  (ave  expence  to  the  parties. 

Sedper  Buller  J.  The  a£tion  on  die  bail-bond  is  depending: 
thenwhyfhouldnotthisaffidavitberead?  Whereindced,  noaAion 
againft  the  bail  is  commenced,  as  if  a  motion  be  made  to  cancel  the 
bail-bond,  the  affidavit  muft  be  intided  in  the  original  aftion;  fiar 
unle(sitbeintidedinfomea6lion,  noperjurycanbeaiSgneduponit 

Per  Curiam f  Let  the  affidavit  be  read. 


Nov,  S4tb. 

"Wlurenopobt 
hm  been  faved 
at  tbt  trial,  the 
CouR  wUluQt 
fet  a6d«  a  ver- 
di£konaqueftioii 
of  law,  if  the 
jufttce  and  con- 
icieoce  of  the 
cafe  be  with  it« 
It  (eema  that  a 
womao  living 
apart  from  her 
huihand  in  a 
Hate  of  adultery, 
ia  liable  on  her 
own  contrads, 
though  (he  haa 
no  feperate 
maintenance. 


C  339  3 


%RMm.N,P. 


Cox  V.  KlTCHIN. 

T  KDEBiTATUS  aflUmpfit,  for  goods  fold  and  delivered,  and  work 
**•  and  labour  done. 

Plea,  General  iffiie. 

The  caufe  was  tried  before  Booke  J.  at  the  JVeJlmin/ier  fittings 
in  this  term,  when  it  appeared,  that  the  Defendant  was  the  wife- 
of  one  WeUs  who  was  then  living,  but  that  for  the  laft  four 
five  years  fhe  had  gone  by  the  name  of  A7/r/ii;i,  having 
during  that  dme  as  miftrefs  with  a  perfon  of  that  name  (a)  s^ 
that  fhe  kept  an  hotel,  and  that  the  a6lion  was  brou^t  ~ 
Plaintiff  as  a  carpenter,  for  materials  found,  and  work  done^ 
fitting  up  the  hotel.  The  learned  Judge  direfi;ed  die  juiy, 
cafe  they  fhould  be  of  opinion  that  the  Defendant  was  living  in 
flate  of  open  adultery  at  the  time  of  the  contra£i  made,  to  find 
verdi£l  for  the  Plaintiff,  for  as  die  hufband  under  thofe  circum- 
ftances  would  not  then  be  liable,  he  thought  that  the  wi&  mufl^^^^ 
be  liable  herfelf  (6).  A  verdi6l  was  accordingly  found  for  th^^-*^ 
Plaintiff.     No  point  was  faved  for  the  opinion  of  the  Court. 

WlUiamsSerjU  on  this  day  moved  for  a  rule  to  fhew  caufe  wh; 
die  verdi£t  fhould  not  be  fet  afide,  and  a  new  trial  be  had  on  th< 
authority  of  Gilchri/i  v.  Brcnxm^  4T.R.'j66.j  where  it  was  d 
cided  on  demurrer,  that  a  replication  to  a  plea  of  coverture 
bad,  becaufe  it  was  deflitute  of  the  principle  on  which  all  th^^ 
modem  cafes  had  proceeded,  where  femes  coverts  had  been  hel 
liable ;  viz.  a  feparate  maintenance.  ' 


e 


(a)  In  NorvfooJ  v.  SUvenfotiy  T.iifc 
XftG^.l.  S,X,  BmIL  ^.P.136.,  and  in 
Hudfm  V.  Brents  fittings  after  Nil.  T, 
ft6  Gf.%.  coram  Lord  MansfiMiE/^,N,P. 
II4.1  it  was  held  that  if  a  man  cohabits  with 
a  woman,  allows  her  to  aflume  his  name  and 
nafl^  her  to  the  world  as  hit  wife,  though 
m  f^  he  it  not  married  to  her,  ^et  be  is 
liaUe  to  her  contracts  for  neccf&net. 

U)  It  wu  taken  for  granted  by  the 
lud||t«Oil  boCh  fidei  in  MMyMdAnoiber 

13 


V.  Seottf  t  Lev*  4.)  that  the  wife  could  never 
be  charged  \  though  they  differed  as  to  the 
liability  of  the  hufband.  And  in  HaUbeh 
V.  BadJeley,  %  BL  Rep.  lOSl.,  BUei^lvee  I. 
I)eld,  that  although  the  hu(hand  were  not 
bound  to  pay  the  debt,  it  did  not  follow  at 
a  legal  consequence  that  the  wife  (hould  be 
compelled  alone :  and  he  was  of  ombioo  in 
that  cafe,  ihat  the  debt  could  not  be  rcco. 
vered  of  cither. 

BuuuJ. 
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BuLLER  J.     This  cafe  comes  before  the  Court  under  very  dit        1 798. 

ferent  circuinftances  from  thofe  of  the  cafe  cited.     The  queftion      ■■ 

therearofe  on  demurrer,  whereas  this  is  a  motion  to  fet  afide  aver-  ^**' 

di£l.  Motions  for  new  trials  are  governed  by  the  dilcrction  of  the      Kitchik. 

Court    Where  the  Judge  at  Nifi  Prius  has  thought  fit  to  iave  a 

point;  the  Court  has  been  in  the  habit  of  confidering  itfelf  in  tlie 

fituation  of  a  judge,  at  the  time  of  the  obje£lion  raifcd.    But  this 

cafe  comes  before  us  without  any  point  faved,  and  therefore  we 

muft  look  to  the  general  juftice  of  the  cafe  before  wc  interpofe  by 

granting  a  new  trial ;  nor  is  it  neceflary  that  we  fliould  nicely 

examine  whether  the  Defendant  be  ftri6lly  liable  in  point  of  law. 

The  leading  reported  decifion  on  the  fubje£l  of  granting  new  trials 

is  that  of  the  Dutchefs  of  Mazariiie{a).     There  can  l>e  no  doubt 

but  that  was  the  cafe  of  a  verdi6l  againft  law :  yet  the  Court  faid, 

that  as  the  juftice  and  confcience  of  the  cafe  were  clearly  with 

the  verdi6l,  they  would  not  interpofe  (i).  Here  it  is  perfe6lly  clear, 

that  the  hulband  was  not  liable:  that  point  was  fblemnly  decided 

in  the  Court  of  King's  Bench  in  a  cafe  which  was  tried  before  me 

at  Taunton {c);  there  it  appeared  that  the  wife  had  been  turned 

oiit  of  doors  by  her  hufband,  and  afterguards  committed  adultery, 

but,  before  the  caufe  of  aftion  accrued,  had  ceafcd  to  live  in  a  ftate 

of  adultery,  and  had  offered  to  return;  and  the  Court  held,  that 

in  confequence  of  the  woman  having  once  gone  off  with  an 

adulterer,  the  hufband  was  difchargcd  for  ever.     Here  therefore 

the  hdband  is  not  liable;  and  if  the  wife  be  not,  flie  ftands  in  a 

nwft  miferable  condition.     How  is  flie  to  find  the  means  of  fup- 

pwtiiig  herfelf  ?    How  is  ftie  to  procure  even  a  joint  of  meat  for 

berdailyfubfiftence?  She  can  obtain  no  credit,  unlefs  flie  be  liable 

fcrher  debt :  her  fituation  would  be  melancholy  in  the  extreme. 

But  whether  flie  be  ftri6lly  liable  or  not,  it  appears  that  flie  has 

W  1  Sali.  116.     a  Salt.  646.  p.cfcnt  cafe  to  be  clearly  wrong  in  jwnt  of 

^')  Vid.eciain  Smith  v.\Bramflo/$:  Smith  ia.v  :'    Qn.  wli'ethcr  a  new  trial  would  not 

»•  framfhn  :  Anonymous,  Paf.  8  W^HL  3 .  have  been  granted  ?  For  in  Wilfi^  v  Raftatt^ 

^J^'Vai  Smith  V,  Pagey%Salk.(>^^. Sparks  4  T.  R.  75  ^.,  ii  was  liid  by  the  Court,  that 

'•  ^ieer,  a  Salt.  648.    Dunily  v.  IVnde,  there  was  noinflance  in  which  a  new  trial 

*^' 6j3.  G»Jlin  V .  JVilletiek,  C,B.  2 IVilf.  had  been  rcfufcd,  where  the  venlirt  had  pro- 

306.  SMMtfim  V.  AppUyard^  C.  B.  3  PVilf.  ceeded  upiu  the  mlRake  or  mifdire^ion  of 

*7»»  AUn  and  Another  hS\x  JohnPeJhall  the  Judge.  Alfo  CaUraft  v.  Gfhhs,sT.R.2(X 

^«   XBiack,  117 7.     Doe  V.  IVllliamtt  where  i««.rd  Kenyan  faid,  Where  there  is 

^^•■5^«6ia.  Farewells.  Cboffcy  and  Others^  any  ground  of  objefiion  to  the  law  delivered 

Jf*''''53.  I^.  Burton  V.  TLompfcM^  jBdrr.  by  the  Jiildge,  on  which  the  vcrdtdt  has  pro- 

^fintroftv,  Duke  of  DevonJhirey%Burr.  ceeded,  if  luch  objediou  be  well  fouaded, 

936*  ^dmondfoH  v.  MatheUf  1 T.  R.  a.,  it  is  imnuterial  what  the  nature  of  the 

'p^f^v.Fayne,  4  T. -«.  468.— But  if  caufe  is. 
<«•  C«n  had  confidered  the  verdia  in  the         {t)  Cmtr  v.  Hatu«ck^  6  T.JEt.  603. 

z  2  lived 
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1 79811       lived  as  a  feme  folc,  that  ihe  has  reprefentcd  herfelf  as  fuch,  and 
has  obtained  credit  under  that  charaAcr.     The  defence  therefore 
is  diflioneft  and  unconfcientious,  and  on  that  ground  I  think  that 
KiTQum.      the  Court  ought  not  to  intcrpofe. 

Heath  J.     On  the  laft  point  I  agree  with  my  Brother  Butter, 
viz.  that  as  the  Defendant  has  lived  and  contra^ed  as  a  feme  ible 
ihe  ought  to  be  liable  for  her  debts. 
RooKE  J.     I  am  of  the  fame  opinion. 
Williams  took  nothing  by  his  motion,  (a) 

(«)  Vid.  2)#  GaUUm  v.  VAlihypofy  Nov.  %yih,  and  the  cafes  there  cite<?,  357. 


N0V.  44111.  ^  Lloyd  t\  Johnson. 

Plaintiff  was  em-  TNDEBiTATUS  aflumpfit  for  work  and  labour  done,  and  on  the 
^hL^Jol  common  money  counts.  Plea,  Non  affumpfit 
HMdant  wiH>wat  At  the  trial  befdte  Rooke  J.  at  the  Weflminjler  fittings  m  this 
kiSi^ber  to  ^^"^  ^^  appeared  by  the  evidence  of  a  fervant  maid  of  the  De- 
be  fuch;  and  fendant,  (who  was  alfb  a  daughter  of  the  Plaifitiff,)  that  the  De- 
to!llhthtt?"^*  fendaijt  was  a  prc^itute,  and  that  this  aftion  was  brought  to 
clothei  might  be  recover  the  amount  of  a  bill  delivered  for  waihing  done  by  the 
ff  PUi^iff  of**  Kaintirs  wife.  By  the  bill  of  particulars  it  was  fliewn  that  the 
an  aaion  for  articles waflied,  conililed  principally  of  expenfive  drefles^  and  that 
work  and  labour,  ^gyg  'VfetQ  alfo  fome  gentlemen's  night-caps;  the  witnefi  (wore 

that  the  former  were  for  the  purpofe  of  enabling  the  Defendant 
V    -  to  appear  at  public  places,  and  that  the  latter  were  worn  by  thofe 

perfbns  who  flept  with  her  miftrefc.  She  alfb  proved  that  the 
Plaintiff  and  Ids  wife  had  full  knowledge  of  the  Defendant's 
iituationj  and  of  the  purpofes  to  which  the  articles  in  queftion 
were  applied.  The  learned  Judge,  on  an  obje£iion  taken  to  the 
Plaintiff's  recovery  under  thefe  circiunilances,  was  of  opinion, 
that  no  fuch  immorality  in  the  contra6l  on  the  part  of  the 
Plaintiff  had  been  proved,  as  ought  to  defeat  the  a6lion.  VerdiA 
for  the  Plamtiff. 

Cockett  Seijt.  now  moved  for  a  rule  to  fliew  caufe  why  the  ver- 
dift  ihould  not  be  fet  afideandanonfuitbeentered,  and  cited  Cr|)^ 
▼.  Churchill,  E.  34  Geo.  3.  coram  Eyre  Ch.  J.,  where  in  an  a£iion 
for  ufe  and  occupation  of  a  lodging,  it  being  fet  up  that  the  De» 
fendant  was  an  infant  and  a  proftitute,  the  Chief  Juftice  was  of 
opinion  that  thofe  circumftances  were  no  bar  to  the  a£iion,  as 
both  an  m&nt  and  a  proftitute  muft  have  a  lodging ;  but  it  being 

ihewa 
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ffiewn  that  the  lodging  was  let  to  the  Defendant  for  purpofes        *798. 
of  proftitutlon,  and  with  a  knowledge  on  the  part  of  the  Plain-  " 

tiflF  of  that  fa6l,  he  held  that  the  a6lion  was  not  maintainable,  (a)        ^"^"^ 
BuLLER  J.     What  do  you  mean  by  the  expreflion  of  clothes      JouNtoir. 
ufed  for  the  purpofes  of  proftitution  ?  This  unfortunate  woman 
muft  have  clean  linen,  and  it  is  impoilible  for  the  Court  to  take 
into  confideration  which  of  thefe  articles  were  ufed  by  the  De- 
fendant to  an  improper  purpofe,  and  which  were  not.   As  to  the 
cafe  before  my  Lord  Chief  Juftice,  I  fuppofe  the  lodgings  were 
hired  for  the  exprefs  purpofe  of  enabling  two  perfons  to  meet 
there,  which  would  certainly  be  unlawful.     Here  the  PlaintiflT^ 
wife  was  employed  generally  to  wafli  the  Defendant's  linen,  and 
the  ufe  which  the  Defendant  made  of  it  cannot  affe6l  the  contraA. 
Heath  and  Rooke,  Juflices,  being  of  the  fame  opinion, 
Cockcll  took  nothing  by  his  motion.  ^ 

# 

(tf)  Vid.  etiim  G'irarday  v.  R'ehatdf'tn\     w^j  ruled  by  Lord  Kfny./t^  at  the  Wejlmln^ 
Sfpim,  Caf,  N.  P.  1 3.,  where  the  Cme  |K>ii)t    Jler  fittings  after  EJiir  teiHi,  33  G«.  3 . 

Mv.  14th. 

White  v.  Dent.  ^Brf.i^^Puu. 

fti8. 
r\  he  Plaintiff  having  filed  his  declaration,  the  Defendant  ap-  puintiffonnoc 
-*-    peared,  tut  never  took  tlie  declaration  out  of  the  office :  J«"  judgment 
■when  the  time  for  pleading  was  out,  the  Plaintiff  fignedjudg-  plea,  without  de- 
Jnent  without  having  demanded  a  plea.  T^^^iTn^ir* ' 

A  rule  ni/i  having  been  obtained  to  fet  aiide  this  judgment  for  dant  hat  not  ti- 
irrqnilarity,  V°  ^  ^^^ 

^^  "^  tion  out  of  the 

Clayton  Seijt.  now  (hewed  caufe,  and  contended  that  if  the  office. 
^Defendant  does  not  take  the  declaration  out  of  the  office  no 
^demand  of  a  plea  need  be  made,  for  if  the  Defendant  pleads 
^thout  having  taken  the  decla|:ation  out  of  the  office,  his  plea 
is  a  nullity,  {a) 

Shepherd  Seijt  contra  urged,  that  the  Defendant  is  not  bound 
to  take  the  declaration  out  of  the  office  till  he  a6lually  pleads. 

The  Courts  on  inquiry  of  the  officers  as  to  the  practice,  having 
^und  a  difference  of  opinion,  faid,  that  although  the  Defendant 
:inufl  take  the  declaration  out  of  the  office  before  he  pleads,  yet 
that  as  he  may  take  it  out  the  very  hour  before  he  pleads,  the 
l^laintiff  ought  not  to  fign  judgment  without  demanding  a  plea. 

Rule  abiblute  without  cofb.  (fi) 

{») R.  T.  11 W,  3. B.R.   IL  M,  xo  G.a.        {h)  Vid.  Ntti ▼.  OUfM^  B.R.    i  IVilf, 
MM,  Kttlmi  V.  Nevfttn^  BJt.  i  WdJ.  1 73.     134. 

^i  3  Davia^ 
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1798. 

p^48«.i«.       Davis,  one,  &c.  Affignee  of  the  Sheriff,  v.  Owen  and 
5136.  Ihomas. 

Though  there  A  ^  attachment  of  privilege  at  the  fuit  of  the  Plaintiffy  return- 
be  not  '5  <J-yt  J^  3^jjjg  Qjj  ^Q  Mc/rraoo  of  All  Soulsy  having  iifued  againft  the 
and  return  of  a  Pefendant  Ckven  and  one.  Michael  Hughes^  Owen  on  the  8th  N(k 
eapids,  yet  it  is  ffembtT  put  in  bail  with  the  Filazer,  and  immediately  gave  the 
tLeap'mttfreo^"  Plaintiff  notice  thereof.  Hughes  left  the  kingdom.  The  Plaintiff 
*invam€c\>etefle'i  finding  that  the  Defendant  Owen  had  by  miftak^  put  in  his  bail 
as  the  original  with  the  Filazer  inftead  of  the  Prothonotary  (witli  whom  in  at- 
cafias,%  new  t^hmeuts  of  privilege  bail  fliould  be  put  in)  waited  till  the  expi- 
may  be  fued  out  ration  of  the  time  for  perfe£ling  bail,  then  took  an  ailignment 
to  warrant  It,      ^f  ^g  bail-bond,  and  fued  out  a  capias  ad-  reCpondendum  upon  it 

though  fuch  new  '  ■*  *'•'  ^ 

original  bear /(/?r  againft  the  prefcnt  Defendants,  teJle'A  the  6th  Naoember^  return- 

^!??^^*""*^  able  the  i8th  Navembery  with  a  copy  of  which  the  Defendant 

crued.  Taking  Thomas  was  fervcd :  but  Ois)en  not  having  been  ferved  with  it, 

brfole^a'j'ud^  the  Plaintiff  fued  out  a  capias  per  continuance,  alfo  teJl^dL  6th 

to  ftiy  proct  ed-  Novembd'y  with  a  copy  of  which  Oa)en  was  ferved.     A  notice 
in^  00  the  bail-  delivered  to  the  Defendant  Thomas  of  a  declaration  againft 

bond,  It  a  waver  ^^  ^ 

of  an  irregularity  him  Only.     On  the  2oth  November  bail  in  the  original  aoion 

d"  ^I«^*  "^   ^^^  P^^  ^^  ^^^  ^^^  Defendant  Ouoen  with  the  Prothonotary. 

A  rule  nifi  was  obtained  on  a  former  day  to  fet  aiide  the  pro- 
iceedings  on  the  bail-bond  for  irregularity,  on  three  grounds : 
ifl,  Becaufe  there  were  not  fifteen  days  between  the  tejle  and 
return  of  the  original  capias :  2dly,  Becaufe  the  capias  per  conti^ 
nuance  was  tejled  on  the  fame  day  as  the  original  capias,  whereas 
it  ihould  have  been  tefte^A  on  the  returti-day  of  fuch  capias  • 
3dly,  Becaufe  the  writ  was  joint  againft  On^n  and  Thomas,  and 
the  notice  of  declaration  feveral  againft  Thomas  only. 

Mar/hall  Seijt.  this  day  fhewed  caufe,  and  contended,  ifl,  that 
the  capias  was  amendable  (a),  Carty  v.  A/hley,  C.  B.  3  Wil/1 4^4. 
2BLgiS.  S.C.  Bourchier  v.  Wittle,  i  H.)BL  291.  2dly,  That  a 
capias  per  continuance  may  bear  te/le  on  any  day ;  or  that  if  necef^ 
fiuy  a  new  original  capias  may  be  fued  out,  bearing  teJle  fuch  a' 
day  as  will  warrant  the  capias  per  continuance,  in  the  fame  maimer 
as  an  original  capias  adjatisfaciendum  may  be  fued  out,  where  a 
Defendant  has  been  tak^i  on  a  capias  adjatisfaciendum  ifliied  into 

(«)  Vide  tamen  Williams  v.  Faulkner^      Hatvkes^  Barnes ,  4ia  ed.3.  and  fVbeU  ¥. 
BatHtSt  409.  ed.  3.      Atkinfan  v.  Taylor^     Fuller^  I  H*  BU  %%%• 
%  /r^.117.    Barnes^  417.  S,  C.  H9U  v. 

adifier> 


Davis 
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a  different  county  from  that  in  which  the  a6iion  is  brought  (a).  1798* 
3dly,  That  if  there  were  any  irregularity  in  the  notice  of  declara- 
tion, the  Defendant  had  waived  it  by  taking  out  aiummons  before 
a  Judge  to  flay  proceedings  on  the  bail-bond,  on  the  ufual  terms.  Owxn. 
He  flated  that  the  Plaintiff  would  not  have  taken  an  alignment 
of  the  bail-bond  for  the  Defendant's  miflake  in  putting  in  bail^ 
but  to  prevent  the  expence  of  being  obliged  to  proceed  to  out- 
lawry againft  Hughes^  who  had  fled  the  kingdom. 

ZjC  Blanc  Seijt  contra^  infifled,  ifl,  that  the  power  of  amend- 
ment being  difcretionary  in  the  Court,  they  would  not  exercife 
that  power  in  favour  of  the  Plaintiff  in  a  cafe  of  fuch  fharp  prac- 
tice as  the  prefent  2dly,  That  it  is  abfurd  for  the  capias  per 
continuance  to  bear  tejle  on  the  fame  day  as  the  original  com- 
mand, and  that  if  fuch  a  new  original  capias  as  was  fuggefled  by 
the  other  fide  were  fued  out,  it  would  bear  teJle  before  the  caufe 
of  a£lion  accrued,  sdly,  That  no  irregularities,  which  could* 
be  taken  advanU**ge  of  when  the  parties  went  before  the  Judge, 
were  waved  by  that  application,  the  obje6l  of  which  was  the 
fame  as  that  now  before  the  Court. 

BuLLER  J.  The  firfl  obje6lion  is  of  no  weight,  for  it  clearly 
appears  by  authorities  that  the  Court  will  alter  a  capias  fb  as  to 
make  fifteen  days  between  the  tejle  and  return.  Here  a  miflake 
was  committed  by  the  Defendant  in  putting  in  his  bail ;  and  in 
flri6lnefs  1  cannot  fay  that  the  affignment  of  the  bail-bond  was 
irregular,  but  as  the  Plaintiff  had  notice  that  the  bail  were  put  in, 
I  think  it  was  fuch  fharp  praflice  on  his  part,  as  to  juflify  the 
Court  in  finding  fome  means  to  prevent  him  from  getting  his  cofls 
by  it.  The  fccond  obje£lion  is  to  the  capias  per  contintutnce^  but 
an  original  capias  may  be  fued  out  to  warrant  that;  and  it  will  be 
no  obje6lion  to  fuch  original  capias  that  it  will  bear  teJle  before  the 
catife  of  aclion  accrued  (6).  I  have  oflen  talked  with  the  late  Mr. 
Juflice  Gould  on  this  fubje6l,  who  went  great  lengths  in  amending 
writs  oi  capias^  and  his  reafbn  was,  that  as  a  writ  of  capias  never 
appears  on  the  record,  it  is  of  no  confequence  whether  it  heavte/le 
before  or  afler  the  caufe  of  a6lion  accrued;  and  if  a  latitat  may  be 
fued  out  (as  it  certainly  (c)  may)  before  the  caufe  of  aftion  accrues, 
and  a  capias  may  not,  the  courts  of  King's  Bench  and  Common 
Pleas  are  not  on  an  equal  footing.  As  to  the  third  obje£lion,  it 

{a)  Shaxo  v.  Maxwell^  6  T,R.  450.  («}  J^bnfon  tindAmtiber  t.  Smitby  2 Burr. 

li)  X  Crom/>to/i*j  Pr,  25.  Imp,  PM..  C,B,  962, 7.     Fofier  V.  Bonner^  C&wp,  454.  and 

154.  e(L4.      Sed  vide  l  Sclhnt  Pr.Zs.  B^v.mUing,  JT.JL4. 
ed.a. 

z  4  has 
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1 798*       hfts  been  held  that  taking  any  ftep  in  a  caufe,  as  appearing  (ii), 
—"^"^      is  a  waver  of  any  irregularity.    Now  it  does  feem  that  the  taking 
^J["         out  a  fununons  in  this  cafe  was  a  ftep ;  for  unlefs  the  Defendant 
Owen.        was  ferved  with  a  writ  in  confequence  of  which  he  was  obliged 
to  appear,  why  ihould  he  go  before  a  Judge  to  be  relieved  ?  By 
£6  doing  he  allows  that  he  has  been  ferved  with  procefs  to  which 
he  ought  to  be  onfwerable.     The  only  thing  to  be  confidered  is, 
on  what  terms  the  Court  fliould  ftay  proceedings  on  the  bail- 
bond.     Now  as  the  pra£lice  on  the  part  of  the  Plaintiff*  has  been 
fo  exceedingly  fharp^  I  think  the  order  (liould  be  to  ftay  pro- 
ceedings on  the  bail-bond  without  cofts,  the  Defendant  Owen 
undertaking  not  to  plead  in  abatement  that  Hughes,  who  has 
fled  the  kingdom,  is  not  joined  in  the  declaration. 
And  in  this  way  the  Court  made 

The  rule  abfolutc* 

(«)  Fos  and  Anctler  v.  Money,  widow,  tf/i,V,  250.  and  pcf^  383. 


M*.a4.  Dyer,  Demandant,  v.  Bullock  and  Others,  Tenants* 

"^^  V^ '  ^  h  \^^^^^^^  Seijt.  having  obtained  a  rule  to  Ihew  caufe  why  pro- 
<Ureai  the  form  ceedmgs  on  a  writ  of  partition  ihould  not  be  ftayed,  on  the 
to  be  ^rfued  in  ground  of  a  notice  of  the  writ,  with  a  copy  thereof,  not  having, 
tion,appUetonly  according  to  the  directions  of  the  84-9  fVilL^*  c.^^i.  f.i.  been 
to  cifef  where     ferved  forty  days  before  tlie  return : 

the  ten&bC  does  .  J  J  n  ^   \  ^  •       -nr'ir 

pot  appear.  Le  Blanc  Seijt,  fliewed  caufe,  and  obferved  that  the  8  ij-p  WtIL  3. 

c.  3  i.^/l  I .  only  applies  to  cafes  of  figning judgment  (a)  by  default 
^  for  want  of  appearance,  whereas  here  the  tenants  had  appeared. 

Shepherd  admitted  the  conftruftion  of  the  ftatute  to  be  againft 
him, 

And  the  Court  being  of  the  lame  opinion, 

Difcharged  the  rule. 

(a)  Vid.  Halton  v.  The  Earl  of  Tkanety  2  Bl.  1 134. 


2ft^,%/^  Wyatt  and  Others  v.  Smee. 

An  affidavit  to  T^  Blanc  Sjt  moved  foraruleto  ihew  caufe  why  the  Defendant 
J^*?^']J*j{»  -^  fliould  not  be  difcharged  out  of  cuftody  on  filing  common  bail, 
»  j,'s,  ha&  made  on  an  obje6iion  to  the  affidavit  to  hold  to  bail,  in  which  it  was 

**  no  '.'rder  to 

■*  pay  i/)  not  &  of  r  he  Baok  of  Emglandt*  excludes  the  pollibility  of  any  other  jterTon  haTiog  tendered  for 

him,  and fufficitfidy  compUet  with  37  Ct9, (•AS*f*9* 

fwom 
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{Worn  that  ^^  no  tender  was  made  by  the/aid «/.  Smee  to  pay  in        I79'B. 
^  notes  of  the  Bank  (a)  of  England^**  whereas  it  fliould  have  been     — — 
(worn  generally  that  no  tender  was  made;  for  though  c7.  iSm^^       Wyatt 
night  have  made  no  fuch  tender,  yet  it  might  have  been  made       Smei.    , 
t)y  ibme  other  perfon  for  him,  confiftently  with  the  affidavit 

BuLLER  J.     If  any  other  perfon  had  made  an  offer  yb^*  the 
Defendant,  it  would  have  been  an  offer  by  the  Defendant. 

jLe  Blanc  took  notliing  by  his  motion. 

{a)  Vid.  3 7  Gee,  3.  t.  45. /.  9.  ^"^^  I^iIl        , 

8  Term  lief, 

4  75  •  SS  a-  whert 

^■^^^■■^  this  ju4smeDt  if 

rererfed  by  BJl. 

Bell  and  Others  v.  Gilson.  aoo. ' 

15  Ea/l,  6. 

pHis  was  an  a£lion  on  a  policy  of  affurance  underwritten  ifthenameof 
^    by  the  Defendant  on  the  8th  December  1797,  for  200/.,  on  feain'^^Jidf" 
pods  fliipped  on  board  the  Elizabeth,   Captain  Spewce,  from  ofinfuiuicebe 
Rotterdam  to  HuU,  at  a  premium  of  two  guineas  and  a  half  jt?^'  "jj?^^  "  ^^^  „ 
'^nt.     The  firft  count  of  the  declaration  ftated  that  the  Plain-  » isa  fuffident' 
i£&  caufed  to  be  made  the  policy  of  affurance,  purporting  there-  Jh^ 28*^*^3^^ 
ry  and  containing  therein  that  Barrett  and  Co.  agents^  the  names  ^-  $(*•  Ocods, 
i[  Barrett  and  Co.  being  the  ufual  ftyle  and  firm  of  dealing  of  W!/w"J^ 
he  perfbns  refiding  in  Great  Britain,  who  receivjed  the  opder  chafed  in  that 
or  and  effe6led  the  faid  policy  of  affurance,  as  well  in  their  hoft^UtLhi!!^ 
iwn  names,  as  for  and  in  the  name  and  names  of  all  and  every  tw««n  HMomJ 
ither  perfon  or  perfons  to  whom  the  fame  did,  might,  or  (hould  ^i„^  h^B^uh 
ppertain,  in  part  or  in  all,  did  make  affurance,  ^-c;  and  the  agent  refident 
aid  firft  count  averred  the  intereft  to  be  in  the  Plaintiffs,  and  for  "^wz/a  JuET 
hat  the  infurance  was  made  on  their  account,  and  for  their  ufe  i^^*.  wert  in- 
nd  l)enefit ;  that  the  fliip  failed  on  the  voyage  infured  with  the  in  th«  coum^; 
;oods  on  board,  and  tliat  in  the  courfe  of  that  voyage  fhe  was  Add,  that  this 
aptured  by  the  French,  and  the  goods  and  the  voyage  loft.  „nce.  ^ 
rhere  were  alfb  counts  for  money  had  and  received,  and  money 
aid.     The  Defendant  pleaded  the  general  iffue  non  (iffwnpjit, 
n  which  iffue  was  joined ;  and  paid  the  premium  into  court  on 
de  count  for  money  had  and  received. 

This  caufe  came  on  to  be  tried  by  a  fpecial  jury  at  the  laft  fit- 
ing  in  Trinity  term  at  Guildhall,  before  Eyre  Ch.  J.,  when  a 
erdi£l  was  found  for  the  Plaintiffs  for  194/.  155.,  fubjeA  to  the 
pinion  of  the  Court  on  the  following  cafe : 

The  Plaintiffs,  being  Britifti  merchants  refident  in  London,  gave 
irders  to  Meflrs.  Barrett  and  Co.  iniiirance-brdLers  (alio  refident 

in 
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1798.  in  London)  to  efie£i  the  policy  in  queftion,  who  as  brokera 
effe6led  the  fame  in  their  own  name  and  ufual  firm  of  Barrett 
and  Co.,  defcribing  tliemfelves  therein  agents.     The  Ihip  EUssa- 


Oiitoir.  betA  was  a  neutral  veflel  belonging  to  H.  Bauerman  and  Son^  of 
Greetfyl  and  Ernbden  in  Pniffia^  boimd  on  the  voyage  infured 
from  Motterdam  to  Hull,  on  which  flie  failed,  and  was  captured 
as  ftated  in  the  declaration ;  and  the  Plaintiff  had  goods  on 
board  her  for  the  voyage  infured  of  greater  value  than  the 
amount  infured.  The  faid  goods,  confifling  of  fixty  cafks  of 
madders,  were  purchased  for  the  Plaintiffs,  and  on  their  ac- 
count, at  Rotterdam^  by  Robert  Tivi/s  their  agent  refident  there. 
When  the  goods  were  purchafed  on  the  Plaintiff's  account,  and 
alio  at  the  time  of  the  fliipping  and  capture  thereof  and  when 
the  faid  infurance  was  made,  open  hoflilities  had  commenced 
and  then  exiiled  between  Great  Britain  and  the  perfons  exer- 
cifing  the  powers  of  government  in  the  United  States.  During 
all  that  time  it  was  and  is  the  conflant  pra6iice  to  enter  goods 
at  the  Cuflom-houfe  direft  from  Holland,  and  was  never  im- 
peded, though  the  officer  at  the  Cuflom-houfe  knew  whence 
they  came,  as  he  always  inquired  whether  they  were  aliens  or 
neutrals,  on  account  of  the  alien  duty. 

The  queflions  for  the  opinion  of  the  Court  were,  ifl.  Whether 
the  name  of  Barrett  and  Co.  agents,  inferted  in  the  pciicyf 
were  a  fufficient  compliance  with  the  flat.  28  Geo.  3.  c.  56.?  2dly, 
Whether  the  faid  infurance  on  the  faid  goods  were  l^al  ? 

Heyax)od  Seijt.  for  the  Plaintiff.  The  firfl  queflion  in  thiscafe 
is,  whether  this  policy,  effe6led  in  the  name  of  Barrett  and  Co.« 
as  agents,  has  fufficiently  complied  with  28  Geo,2»  c.^6,?  As^ 
this  point,  however,  has  been  decided  in  the  courfe  of  this  term,^-^"^* 
not  only  in  this  court  (a),  but  alfo  in  the  court  of  King's  Bench  (i)j^^  *)> 
I  fhall  leave  it  without  any  further  argument,  and  pais  to  the^^  -^*® 
fecond  queflion,  viz.  whether  an  infurance  on  goods  purchafed  by^gl^y 

{a)  Jf^^lff  and  Others  yr.HorncaJiU,  ante i  *<  and  effcaed   the   faid  afTurance."    la ^»fi- 

316.  tereft  in  the  Plaintiff  was  averred.    A  Tcr — "^^ 

{li)  TTie  following  was  the  cafe  alluded  to:  dift  was  found  for  the  riaintifT,  and  a  nilea^*^  *^ 

De  Vignier  v.  Siuanfom^  B,R.  Nov.  1 6th.  t$ff$  for  a  nonfuit  obtained,  on  an  obje6lion^^^*° 

A^ion  on  a  policy  of  aflurance  effe£ted  in  to  the  form  of  the  policy  as  not  fufficieBtly-^^-*^  J 

tb«  name  of  Grandehs  Mefle  And  Co.,  who  complying  with  the  a8 Geo,y  c»$6,  becaufe^^^"^^^* 

weft  brokers  to  the  Piaintin,  and  alio  agents  effeded  in  the  name  of  GrandcUt  and  Co.^— '^^•' 

to  her  in  fcveral  money  tranlaOions.   The  without  ftating  them  to  be  agents.     This^P-  •  ^'J 

Plaintiff,  as  well  as  Grandcl»s  and  Co.,  re-  point  was  to  have  been  argued  this  day,  but  -^^'^j 

iided  in  London,   The  latter  were  not  called  Lord  Kenyou  faid  he  was  furprifed  to  &id  ^'^  ^^ 

agents  in  the  policy,  but  in  the  declaration  the  rule  had  been  drawn  up,  as  there  was 

were  ftated  to  be  ^  the  perfons  rcfiding  in  nothing  in  the  cafe.    Accordingly  the  rule, 

*>  GrMlJ^ritaM  who  received  the  order  for  without  argument,  was  difchsged. 

9LBritjflt 


s 


J 
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a  Briii/h  fubje£l  in  an  enemy's  country,  and  (hipped  for  this       1798. 
country  on  his  own  account  in  a  neutrfd  veflel,  bel^al?    Sup-  ' 

pofe  the  property  in  dilute  to  have  belonged  to  the  Plaintiff        ^"*' 
before  the  commencement  of  the  preient  war,  will  it  be  con-       Gilsoh. 
tended  that. in  fuch  cafe  he  would  be  precluded  from  bringing 
it  home  ?    Whatever  may  be  the  objection  to  allowing  Briti/h 
fubjeds  to  export  goods,  on  the  ground  of  fuch  exportation 
being  of  affiftance  to  the  enemy,  there  is  no  policy  which  for- 
Uds  him  to  bring  goods  from  thence,  as  that  tends  to  diftrefs 
the  enemy.     It  is  not  laid  down  as  a  general  propofition  in 
Qrotius,  Ptfffendorffj  or   Vattely  that  commerce  is  prohibited 
between  powers  at  war.     There  may  be  ordinances  of  particu- 
lar countries  to  this  effe£l,  fuch  as  that  of  Barcelona  (a),  of  the 
year  1484,  cited  in  BriJlonDs.  Tcnoers^  6  71 2{.  45.,  and  though 
Valinj  tom.  2.  p*  3 1*,  fays,  that  every  declaration  of  war  contains 
a  pnrfiibition  of  commerce,  yet  it  appears  from  the  next  parar- 
graph,  p.32.,  in  which  he  relies  on  the  ordinances  of  France  of 
the  years  1543,  art.  42.  and  15^4,  art  69.,  that  his  obfervation 
moft  be  confined  to  the  law  of  his  own  nation :  and  thb  is  con- 
fined by  a  pafiage  in  Emerigon,  Traiti  des  Affitrances^  tom.  i. 
p>i28.,  from  which  it  appears  that  the  declarations  of  war 
iffiied  by  the  Kings  of  France  always  contained  an  exprefs  pro- 
UlHti(Hr  of  commerce  with  the  enemy.     Indeed  if  the  declar 
'ttions  of  war  ifiued  by  this  country  had  uflially  contained  the 
&ine  prohibition,  it  would  not  affe£l  this  cafe,  fince  the  pre- 
ftnt  war  with  Holland  commenced  under  a  proclamation  for 
general  reprifals  only.     With  refpeA  to  the  law  of  England^ 
X«ord  Mansfield^  in   Gift  v.  Mafon^  i  T.  21.85.,  ^^^   ^^  ^® 
-kjiew  of  two  cafes  only  in  which  a  fubjeil  had  been  prohibited 
^Van  trading  with  the  enemy.     The  lirfl  of  thofe  cafes  {viz. 
^  MolL  Abr.  173.  Prerogative  (L),  Guerre^  where  trading  with 
^dotland^  then  in  a  general  flate  of  enmity  with  this  kingdom, 
^^s  held  illegal)  goes  much  farther  than  this,  for  the  party 
^^cre  not  only  bought  of  the  enemy,  but  fold  to  him :  and  the 
was  a  cafe  of  com  carried  by  a  fubje£i  of  this  country  to 
enemy ;  now  com  is  clearly  a  contraband  article  in  time  of 
for,  though  the   commencement  of  hoftilities  does  not 
a  prohibition  of  all  commerce  with  enemies,  yet  it  does  of 
f^idi  commerce  as  m^y  be  the  meand  of  affording  them  affiftance. 
\fleath  J.    In  the  cafe  in  Roll.  Abr.  the  keepers  of  the  truce  per- 
^Qitted  two  perfons  to  go  into  Scotland^  which  was  clearly  ill^al  in 

(a)  See  sJfo  Ordn,  efShckbotm  %  Mag.  257.  N(H  10%%* 

them) 
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1 798.       them,  for  by  fo  doing  they  exceeded  their  authority,  as  informa* 
■  tion  might  thereby  have  been  given  to  tlie  enemy.     The  feoond 

Bkll         cafe  cited  by  Lord  Mansfield  happened  in  the  time  of  &mine(a)» 
GiLsoM.       and  probably  a  proclamation  had  ifTued  prohibiting  the  exporta-* 
tion  of  com  (i).]     In  Henkle  v.  The  Royal  Exchange  Affiarance 
Company^  i  Vez.  320.     Lord  Hardwicke  obferved  that  it  might 
be  going  too  far  to  fay  that  all  trading  with  enemies  is  unla'w&L 
With  re^e6l  to  the  cafes  of  Brandon  v.  Ne/bitt^  6T.IL  aj.  an< 
Bri/low  V.  Towers  J  6  7".  £.  35.,  it  is  fufficient  to  fay  that 
actions  in  thofe  cafes  were  brought  in  favour  of  alien  enemies:: 
and  it  is  clear  that  the  decifions  proceeded  only  on  the 
c^adiiability  in  the  Plaintiffs  at  tlic  time  of  the  a£lion  brou^t,^^^::^ 
fince  Lord  Kent/on  in  Brandon  v.  Ne/bitt^  when  commenting  oi 
tne  cafe  of  Rtcord  v.  Bettingham^  3  Burr.  1734,  and  i  BL  563.. 
S.  C,  where  it  was  held  that  an  a6lion  by  an  enemy  might 
maintained  on  a  ranfom  bill,  obferved  that  the  a6lion  there  wi 
not  brought  until  peace  was  reftored.     It  is  certain  that 
L^iflature  of  this  countr}'  has  not  confidered  hoftilities 
amounting  to  a  general  prohibition  of  importing  articles  froi 
the  enemy's  country,  fince  it  has  been  thought  neceflary 
every  war  from  the  reign  of  diaries  the  Second  to  this  time^ 
pais  a6ls  of  parliament  (c)  for  prohibiting  or  r^[ulating  the  im—. 
portation  of  particular  articles  during  particular  periods,  wl 
would  not  have  been  requifite  if  fuch  trade  had  been  alread]^.t>dy 
prohibited  in  toto  and  for  ever. 

WiUiams  Seijt  for  the  Defendant,  ifl,  The  cafe  oiDe  Vigtiiemr^^der 
V,  Swanfbn  is  diflinguifhable  from  this,  fince  the  brokefs  who  ePi^^ef- 
fe£ked  the  policy  there  were  the  general  agents  of  the  PIaintif£¥k  ifl& 
whereas  here  Barret  and  Co.  were  only  employed  in  this  particu— .«-^  *"• 
lar  tranfa6iion ;  the  fame  obfervation  will  apply  to  Wolff^v.  Harfh-^K^^"^ 
cq/lley  where  that  fa6l  was  much  xelied  on^  by  the  Court  A  mer^''"^^ -'^ 
broker  is  not  within  the  words  of  the  28  Geo.  3.,  for  he  is  nei—i^^* 


ther  the  perfbn  intereflcd,  the  confignor,  the  confignee,  the 
fon  giving  the  order  for  infurance,  nor  the  perfon  receiving  it 
thofe  who  are  interefled.  By  the  expreffion  "  as  agents,"  uR 
in  this  policy,  the  underwriter  has  been  deceived,  fince  he  ma; 
have  been  led  to  fuppofe  that  Barrett  and  Co.  were  the 


:'?r- 


(4)  Th»  appears  from  Par^s  Infitr,  lj8.     the  principle  of  DelmatU^,  MotUufc,  Bmrk\ 
which  it  founded  on  the  manufcript  note     J»fiir,  134. 


of  Gii  ?,  Mafnt  cited  in  the  margin  of         (c)  See  thefe  a8s  collected  in  theai  _ 
the  uune  book,  p  942.  «.  mcnt  of  Brifwa  v.  TVttvriy  6  7*.  J2. 40^  I 

{f)  Whkh  would  hriog  the  cafe  within     2, 3t  4. 


the  foUowiiig  ilacement  is  abridged.)     a  prefent  from  Grtwrnet)  of  goodt,  the 
JUrkputrUk^Efeoitf  and  Retd^^i  Lomdom^     produce  of  Spain^  puroialed  by  Grivnmet^ 
tot  many  years  previous  to  the  commence-     for  the  partners,  and  by  their  order.  Thefe 


Bkll 

9, 
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Tsl  agents  of  the  Plaintifis,  which  they  do  not  appear  to  have  1 798. 
been,  adly,  The  flippolition  of  this  property  having  belonged 
to  the  Plaintiff  before  the  commencement  of  the  war,  is  ex- 
cluded by  the  cafe.  It  is  eftablifhed  by  Brijlaw  v.  Towers  that  CiLsoir. 
the  infurancc  of  enemies  property  is  illegal ;  and  though  the 
judgment  in  that  cafe  appears  to  have  been  given  with  reference 
to  Brandon  v.  Ne/bitt^  yet  they  were  different;  for  as  there  was 
a  plea  of  alien  enemy  in  the  one  and  not  in  the  other,  we  mud 
conclude  that  Brijlavo  v.  Towers  was  decided  on  the  illegality  of 
the  trade.^  With  refpeft  to  the  policy  of  the  queftion,  this  cafe 
is  ftronger  than  the  two  above-mentioned  decifions ;  for  if  it  be 
not  lawfiil  for  an  enemy  to  fpend  his  money  here  to  the  advan- 
ta^  of  this  country,  it  certainly  cannot  be  lawful  for  a  Britl/h 
liilgeA  to  enrich  the  enemy  by  purchafiiig  his  goods.  By  the 
cafe  in  a  EoU.  Abr.  173.  Prerogative  (L),  Guerre^  it  diftinAly 
appears  that  it  is  illegal  for  an  EngliJIvman  to  traffic  in  the 
enemy's  country.  The  commencement  of  hoftilities  puts  an 
end  to  all  amity  and  conmfiercc  (a).  If  this  neutral  veffel  had 
been  captured  by  an  Englijh  fliip  of  war,  though  the  vefiel 
would  have  been  reftored  to  the  owners,  it  is  clear,  both  from 
the  general  pra£iice  of  the  Court  of  Admiralty,  and  from  the 
eicpieis  decifion  by  the  Lords  Conrniidioners  of  Appeal,  in  the 
Jjomfa  Margaretha^  Henflop,  3d  April  1781,  that  the  goodt 
'would  have  been  condemned  as  lawful  prize,  ifi) 

Heywood 

(a)  J9^.  Q^^I^  J'"'*/'  ^**^'  ^'^  X*  <.  3*  iMtdm  if  a  fivourable  opportunity  (hould 

p-  X97.  foL  ed.  1 767.  offer,  and  to  a^t  under  the  firm  of  Griveptm 

(^)  J$bm  JQrIpatrich  Efftt  of  Lofid$m,  and  Co.    Part  of  the  cargo  cbimed  roo. 

GWiMaf  and4lLj«/^ii/,agaiQft  HemrySmed-  filled  of  wines  uken  from  the  above  men- 

'^1  C^ft9r  and  Refp^tmdemt,     (See  print «d  tio«ied  (lores,  and  the  rcfidue  (with  the  ex< 

ri^oceedtogi  in  the  Lourt  of  Appeal,  from  ception  of  two  chefts  of  hams,  which  were 


of  hotUlities  between  Great  Britain  goods  were  (hipped   on    7th  Aptii  1780, 

^  Sfaim,  in  I779»  traded  to  Malaga^  and  by  Grivegmet,  on  board  the  Lwifa  Mar- 

had  an  eftablilhed  honfe  there :  at  which  gateila,  a  DuuA  (hip,  fumi(hed  with  a  pafs 

flaoi  S/iati,  one  of  the  partners,  reGded,  or  fee -brief  according  to  treaty,  for  the  fol« 

till  wkiun  ten  months  previous  to  the  war.  purpofe  of  being  remitted  to  the  ptTtntT' 

Oa  his  leaving  Malaga  confiderable  quanti-  (hip ;  but  to  prevent  its  being  kaewn  in 

ties  of  wiM  and  other  iJierdundize  belong-  Sfmim  that  they  were  the  property  of  Mmg^ 

fOg  to  the  houfe,  end  depofited  in  vaults  /«/fewce,  it  was  exprefled  in  the  bills  of  lading 

and  wirefaoutes  fet  apart  for  the  fame,  were  tnat  they  were  flupped  on  neutral  account 

left  io  the  hands  of  one  Henry  Grivegnee,  and  rUk,  end  to  be  delivered  at  OJUnd^ 

a  FUmimg  by  binh,  and  brought  up  in  the  for  which  port  the  (hip  was  char^red 

boQie*  iroo  was  fuffered  to  remain  at  Ma-  and  cleared   out.    Grivegnee  was  to  re- 

ieegm  as  agent  for  the  partners,  for  ihe  pur-  cetve  14 /#r  rm/.  on  the  gpods  remitted,          ^ 

Bofe  of  preferving  the  wines  for  them  duriuis  but  no  perfon  whatever,  except  the  three 

B^iiBuef,  with  (fire^Uoos  to  remit  them  to  putntn in  XeaiM, was  interested b  them.      f  '^pq  1 
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H^wood  in'  reply*    The  cafes  of  Brandon  v.  Ne/biti  and 
Briftam  ▼•  Tbw^s  muft  both  be  confidered  as  having  proceeded 


The  (hipCet  fail  on  the  iith  oiAfniftom 
AfalagOf  but  being  obliged  to  put  back, 
Grhegnee,  before  flie  could  fail  again,  re- 
cetred  m  letter  from  the  partnerihip,  order-* 
ing  him  to  fend  the  (hip  direct  to  London^ 
under  the  expectation  of  her  beingprotc6led 
by  the  Levant  bill  [i]  then  pending  in  par- 
liamenL  She  accordingly  failed  direct  for 
Loniiom  on  the  aid  April;  and  on  the  15th 
Jiff  ay  was,  captured  by  a  Britijb  (vivatecr 
near  the  Emgli/h  coa(l.  On  the  id  June 
1780  the  Coun  of  Admiralty,  by  confent  of 
the  parties,  reftored  the  (hip,  referving  the 
adjudication  of  the  cargo ;  but  on  the  8th 
y«()rfoUowing  condemned  it  as  lawful  prize. 
From  this  determination  there  was  an  ap- 
peal to  the  Lords  Comminioncrs. 


Reafons  for  the  Appellant. 

ift.  For  that  it  is  fufficiently  proved  that 
the  goods  cbimed  were  at  the  ihipuing  and 
capture  thereof  the  fole  property  of  Mefl^. 
Kirk^rUk  and  Co.  Britijb  fubje^ts,  who 
had  no  other  means  of  conveying  them  with 
iafetv  firom  Sp^ua, 

fld.  For  that  the  order  of  Council  fuC- 
pending  the  Dutch  treaty  bears  date  the 
xfxYk  April  l^%o^  and  the  (hip  laft  failed 
from  Jnalaga  the  aift  of  the  fame  month, 
fo  that  it  was  impoffible  for  MeiTrs,  Kirk- 
patritk  and  Co.  to  have  countermanded  the 
voyage,  and  that  undoubtedly  Mr.  Grivggnet 
had  redLoned  on  the  peculiar  privileges  en- 
joyed by  the  States  General  of  the  United 
Provinces  refpe^ting  their  trade  and  navi- 
gation in  time  of  war,  and  it  is  fubmitted 
that  the  Judge  of  the  Admiralty  Court  has 
ccmftrued  the  fufpenfion  directed  by  the 
faid  order  of  Council  as  referring  to  the 
times  and  places  of  capture ;  whereas,  as  is 
alfo  (Uhmitted,  that  reference  was  intended 
to  be  had  at  the  time  of  the  (hip*s  departure 
from  the  pons  of  loading;  for  that  other- 
wife  the  avowed  objed  of  delay  in  the  fuf- 
'  penfion  by  the  faid  order,  to  wit,  from  a 
regard  le  the  interefi  of  i/idividttalst  ond  a 
dejire  ia  prevent  their  fujfering  by  any  far- 
frife^  weuld  not  be  anfwered,  inal'much  as 
It  b  impoOible  (as  was  the  cafe  in  the  pre 
fent  voyage)  to  dire^  the  alteration  of  the 
voyage,  which  had  been  aUready  begun. 


on 


3d,  For  that  the  Levant  trade  bill  (which 
pafl^d  previous  to  the  arrival  of  this  (hip  in 
j£A^/ffii(/)  authorized  the  importation  of  fuch 
go<xls  dire6l  from  the  Mediterranean  in  neu- 
tral (hips ;  and  that  this  was  the  intention 
of  the  Legiflature   in  paffing  this  a£^  la 
manifeft,  inafmnch  as  tlie  a£l',  which  waf 
not  pafTed  till  the  month  of  ^^^ntfiySo, had 
retrofpefl  to  the  ill  of  tlie  preceding  ^a- 
nuaryt  in  order  to  comprehend  many  car- 
goes, the  produce   of  Spain^  within  the 
Streights  o^Gihraltjr^  (which,in  expedatkn 
thet  the  a6t  would  have  pafled  foooer  chaa 
it  did,)  had  been  imported  \iy  BritifiMbiysB% 
in  foreign  vefTels,  (and  in  every  refpe^  under 
the  fame  circumHtances  with  this  cai]go,)  ao^ 
depoHtcci  by  an  order  of  the  Lords  of  the 
I'reafury  in  the  King's  warehoufes,  on  bond 
that  they  (hould  be  either  re-expart«d  ia  a 
limited  time,  if  the  a^  (hould  notpaisa  o 
pay  the  duties  if  it  (hould ;  and  wnen  tfai 
adi  had  palTed,  they  were  admitted  to 
entry  according^ ;  and  ffnc^  that  period 
produce  of  Malaga^  and  other  ports 
Spain  within  the  Mediterraneam^  haa 
nued  to  be  imported  dire^ly  from  the  alacei 
of  their  growth,  in  foreign  vefleh,  in  vmne 
as  is  underilood,  of  the  (kidZnwii/  trade 


Reaibns  for  the  Refpondent. 

i(l,Becaufe  after  adual  hoftilitiesbetweei 
two  (lates,  and  the  ifTuing  of  letters  of  ge- 
neral reprifals,  all  trade  and  intercourfe  be- 
tween the  fubjedls  of  thoff  ^ates  is  illegal 
even  though  no  exprefs  prtMiition  of 
(hould  be  ifTued,  becaufe  every  fubjed  is  bv^  * 
vurtue  of  his  allegiance  obUged  to  aflift  hi  m. 
King  and  diftrefs  the  enemv  to  the  utmofM 
of  his  abilities,  and  not  to  aid  or  afiift  thena' 
either  by  trade  or  otherwife. 

2d,  Becaufe  if  Britijb  merchants  wcr» 
permitted  in  time  of  war  to  import  good 
into  this  kingdom  immediately  from  anc9 
the  produce  of  the  territories  of  the  enemy^ 
under  a  pretence  that  the  articles  import 
were  fuch  as  were  their  property  and  depo- 
(ited  in  their  warehoufes  prior  to  hoflilittn  \W 
it  would  operate  to  a  very  alarming  degree  "^ 
their  warehoufes  might  be  conf^antly  fup-— 
plied  by  their  agents  during  the  whols 
and  a  continual  and  eztenOve  trade  misbr 
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on  the  lame  principle,  viz,  that  an  a^on  cannot  be  maintained 
in  &your  of  an  alien  enemy:  that  having  been  expreisly  ftated 
as  the  ground  of  the  former  decifion,  and  the  Court  having 
profefled  in  the  latter  cafe  to  be  governed  by  the  authority  of 
the  former.  The  cafe  cited  from  the  Cockpit  may  have  been  die- 
termined  on  two  grounds  very  different  from  thofe  on  which 
this  cafe  refls.  ifl,  The  goods  at  the  time  of  the  capture  might 
have  been  coniidered' as  belonging  to  perfbns  inhabiting  in 
Spain:  for  though  the  Plaintiff  themfelves  were  refident  in 
London,  they  had  a  partner  {a)  refident  at  Malaga,  where  the 
houfe  of  bufinefs  was  continued.  Which  brings  the  cafe  within 
die  command  of  the  proclamation  for  rdprifals,  ^^  to  feize  the 
**  goods  of  all  perfbns  inhabiting  within  the  enemy's  flate.'* 
2dty,  As  the  bills  of  lading  were  made  out  to  O/lend,  which 
was  not  the  real  port  of  difcharge,  the  documents  were  fraudu- 
lent. With  refpeft  to  the  policy  of  allowing  the  trade  in  quef^ 
don,  fince  it  is  ftated  in  the  cafe  to  be  ufiial  for  the  Cuflom- 
houfe  to  permit  goods  to  be  imported  under  circumflances  funilar 
to  the  prefent,  this  fort  of  trade  is  at  leaft  allowed  by  the  Go- 
vernment of  the  country,  who  muft  be  prefumed  to  be  the  befl 
lodges  of  the  mere  policy. 

BuLLER  J.  (afier  ftating  the  cafe).  On  this  cafe  two  queftions 
have  been  raifed ;  ifl,  whether  the  policy  which  is  defcribed  to 
have  been  made  by  Barrett  and  Co.  as  agents  fufficientiy  com- 
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be  cirricd  on,  to  the  very  great  benefit  and 
Tupport  of  the  enemy. 

jd,  Becaufe  in  this  cafe,  bcHdes  the  wines 
daimed  by  the  appellant,  as  having  been 
his  property,  and  depofited  in  his  wjie- 
bMsfes  is  ^atm  prior  to  hoftilities,  there  is 
I  coofiderable  quantity  of  other  goods 
d  by  him  as  his  propeny,  and  as 
^  been  bought  in  Sfain  by  his  orders 
the  commencement  of  hoftilities; 
vliidi  avowal  of  a  trade  fo  repugnant  to  his 
JMy  M  a  BHHfi  fubjea  will,  it  'is  hoped, 
DOC  odIv  warrant  the  fentence  of  condemn- 
idoo  of  the  property  claimed,  but  fubjed 
die  claimant  to  exemplary  cofts. 

4tb,  Becaufe  the  Levant  t&,  on  which 
Mr.  £/cttt  the  appellant,  feems  in  a  great 
meafure  to  reft  his  caufe,  is  not  applicable 
CO  theprefent  cafe,  fuch  a£l  being  calculated 
only  to  permit  an  importation  into  Great 
BriUim  from  neutral  ports,  and  in  neutral 
botroms,  of  fuch  goods  as  could  not  before 
bave  been  imparted  in  any  other  than  BrU 
HJb  (hips,  but  not  to  give  any  countenance 
or  wanant  to  the  fubje^  of  Qrttit  Britain 


to  carry  on  a  trade  dire£^ly  or  indire^Uy 
with  the  enemy,  in  a  neutral  (hip  from  a 
neutral  port,  and  much  le(8  horn  an  enemy's 
port  to  the  port  of  Great  Britain. 

On  the  23d  Jfril  1 781  the  Lords  Com- 
miflSoners  of  Appeal  (preTent  Earl  BatBurJl^ 
Prefident  of  the  Council ;  Earls  Sandwieh, 
Marebmonty  Hilljborwgb^  Clarendon  ;  Vlf- 
ccnxnl  Stormont ;  laordt  Grantham  ;  LeugA" 
iorougby  Ch.  J.  of  the  Common  Pleas;  and 
Sirs  Ricbafd  Worfiey  and  Jobn  Goodriche) 
affirmed  the  decree  of  the  Court  of  Ad- 
miralty. 

See  alfo  the  cafe  of  the  Saint  Elizaheth^ 
Lauritz,l9thyM»ri749;the  CamteWobren- 
sof^,Willers,  iSthJir/jriySi;  the  Fortmna^ 
Kock,  27th  Jnne  IJ^S  i  tnd  the  Freedem 
otherwife  Vreedty Backman,  4th  July\^^s^ 
in  the  fiime  court.  To  wbidi  may  be  added 
what  was  (aid  by  Lord  Mansfield  in  Gi^  v. 
Mrfwf  z  7*.iL  85.  viz*  "  By  the  maritime 
**  law,  trading  with  an  enemy  is  caufe  of 
**  confifcationinafubjed;butthisdoe^not 
«  extend  to  a  neutral  vefl*eL*' 

(«)  Q^rc  tamn.    See  the  aSe/nfrl, 

plies 
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I  <ypB»       plies  with  the  28  G.  3.  ?  I  think  this  queftion  ought  now  at  leaft 
■"'      to  be  quite  at  reft,  two  dedfions paving  been  ahready  made  upon 

^^^^  this  fubjeA  within  the  term;  one  in  this  court,  and  onedn  the 
€ittoN.  King's  Bench ;  both  of  which  are  dire£lly  in  poiiit  It  may  be 
material  to  remember,  that  previous  to  the  pafiing  of  the  25  and- 
a8  0. 3.  many  obje£lions  were  made  by  the  merchants,  that  po- 
licies in  their  frames  were  £0  loofe  and  incorre6i,  that  an  under- 
writer had  no  opportunity  of  knowing  the  natiire  of  the  thing 
iofiired,  or  who  the  perfons  were  for  whom  he  infured«  Great 
inconvenience  aroie,  as  appears  by  the  preamble  of  one  of  the 
ftatutes  (a),  from  the  circumftancc  of  many  policies  being  made 
in  blank,  in  coniequence  of  which  the  underwriters  were  not 
led  to  the  knowledge  of  any  of  the  parties.  I  remember  it  wa» 
the  converfation  both  in  WeJlmin/ler-kaU  and  out  t>f  that  placet 
that  the  underwriters  wanted  to  know  the  name  of  Ibmebody 
concerned,  though  it  was  not  fb  material  who  that  perfbn 
fiiould  be.  And  why  was  this  ?  It  was  becaufc  though  they 
might  not  Icnow  the  name  of  the  principal,  yet  if  they  were  in 
pofleffion  of  the  name  of  the  perfbn  who  brought  forward 
policy,  they  might  have  fome  confidence,  that  if  that 
was  a  merchant  of  chara6ler,  or  a  re(pe6lable  broker,  he 
not  be  engaged  in  a  diflioncft  tranfa£tion :  fuch  as  I  r 
to  have  been  not  unfi*equent  in  the  courfe  of  laft  war ;  viz. 


*^ 


inliirance  of  fhips  and  cargoes,  which  were  only  Carried  out  foi 
the  purpofe  of  being  funk.     In  this  cafe  the  wiih  of  the  under- 
writers has  been  complied  with,  as  well  as  what  the  L^iflati 
thou^t  fit  to  dire6l ;  for  the  name  of  the  perfbn  immediately^ii^^^ 
employed  to  effe6l  the  policy  has  been  inferted.     The  cafe 
the  King's  Bench  goes  farther  than  this,  for  there  it  was  n< 
even  ftated  in  the  policy  that  the  parties  were  agents^  but.onlj 
averred  in  the  declaration  that  they  were  fb ;  whereas  here  it  u 
exprefsly  faid  in  the  policy  that  Barrett  and  Co.  effe£led  th< 
policy  "  as  agents,"  by  which  is  imported  that  they  a£ied  not 
on  their  own  account,  but  on  the  part  of  fbmebody  for  wl 
they  were  concerned.     The  fecond  queftion  is,  whether 
policy  on  goods  being  Engli/k  property,  purchafed  fince  th< 

(a)  15^^9.3.^.44.     Whtreas  it  hnh  whofe  ufe  and  beneiic,  and  on  whoT*  ac 

been  found  by  experience  that  \ht  making  count  fuch  inllirances  are  made  and  efl«d 

or  cflefling  infurances  on  ihips  or  vefTels,  ed,  hath  been  in  many  refpecU  mifchievous*- 

tad  cm  goods,  merchandizes,  and  efft^s  in  and  produftive  of  great  inconveniences,  for^^^  "' 

blank,  and  without  fpecifying  therein  the  remedy  whcre«f,  be  it  cnadcd,  \^€, 
navM  or  names  of  any  peifoo  or  perfons  for 

com- 
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«ODQLmencement  of  hoftilities,  and  ihipped  at  Rotterdam^  be  legal        1 798. 
or  not?  Now,  in  the  firft  place,  I  take  it  to  be  extremely  clear,      ■■ 
that  this  is  not  an  infurance  on  enemy's  property,  and  that  we        ^*^^ 
have  nothing  to  do  with  that  coniideration  here.     Let  us  fee       Giliom^ 
what  the  cafe  does  ftate.     It  flates  that  the  goods  were  pur- 
chaied  for  the  Plaintiff  at  Rotterdam  by  his  agent     But  whofe 
goods  they  were  before  they  were  fo  purchafed  is  not  mcn« 
tioned.   They  might  have  been  the  property  of  Danes  or  Swedes^ 
and  then  no  obje£lion  could  be  made :  or  they  might  have  beca 
the  property  of  an  Englijhman ;  for  it  appears  by  the  cafe,  that 
the  Plaintiff's  agent  in  Holland  was  an  Engli/hvian  ;  and  if  an 
Englijhman  could  buy  goods  in  Holland,  why  could  not  an 
Englijhman  alfb  fell  goods  there;   and  if  thefe  goods  were 
bought  of  an  EngliJ/iman,  it  is  perfe£lly  immaterial  whether 
they  were  purchafed  in  England  or  in  Holland.     1  cannot  dif^ 
tingiiilh  this  from  the  cafe  put  by  my  Brother  Het/wood.     Sup- 
•  pofean  Engli/hman,  at  the  oommencement  of  hofiiUties,  to  have 
goods  in  an  enemy's  country ;  may  he  not  bring  them  away  ?  * 
In  fuch  cafes  a  time  is  generally  limited  for  the  fubjefts  of  the 
ftate  againft  wliich  hoflilities  are  commenced,  to   leave  tlie 
country;  and  will  it  be  faid,  that  during  that  time,  they  may 
iwt carry  away  their  goods?  But  I  will  go  one  flep  further.     I 
will  fuppofe  that  the  party  has  flolen  thefe  goods ;  an4  tliat  be- 
ing in  poffefBon  of  them  at  the  tune  of  the  policy  made,  he 
wants  to  bring  them  home,    Tlie  underwriter  will  have  no  right 
to  go  into  the  ftate  of  the  property  previous  to  tlie  time  when 
fcc  infured*     Suppofe  certain  requifites  to  have  been  neceflary, 
by  the  law  of  Holland^  to  make  a  good  fale  in  Holland,  fhall  the 
onderwriter  fay  that  the  goods  were  not  fold  according  to  the 
biw  of  HoUa7id  ?  Or  if  they  were  feized  by  a  pirate,  and  fold 
by  him  to  the  Plaintiff,  fliall  the  underwriter  fet  up  that  as  a 
defence?  Thefe  cafes  are  too  monftrous  to  bear  confideration. 
What  is  the  nature  of  the  contra6l  of  infurance  ?    It  proceeds 
on  this  ground,  that  a  party  being  poffeffed  of  goods  which  he 
wiihes  to  bring  home,  defires  to  divide  the  rilk  with  other  per- 
ions.     Whether  the  goods  were  improperly  fold  to  him  or  not, 
provided  he  has  paid  the  value,  he  is  interefled  to  the  amount  of 
them:  and  fhall  he  not  infure  them?  The  underwriter  cannot 
be  permitted  to  go  beyond  the  time  when  the  goods  were  fhip- 
ped.     It  has  howeter  been  contended,  that  the  fubje^s  of  this 
jrcalm  fhall  not  bring  home  their  own  property  from  an  enemy's 
country.    Nothing  but  gofitive  authority  would  warrant  the 
VOL.  I.  JL  A  .  Court 
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1798.        Court  in  laying  that  down  as  law.     If  the  fubjeAs  of  thii 

■  country  have  goods  in  an  enemjr's  country,  it  is  moft  clearly 

'  ^*>-''         for  the  intereft  of  this  country  that  they  ihould  be  able  to  bring 

GiLsoN.       them  home.     Independent  of  cafes,  we  all  know  how  firequ^itlj 

this  fubje£l  has  been  canvaiTed.     If  we  look  into  the  Parliament 

^?^'^\}^s  ^'^    ^^  Debates  in  1 746  and  1 747,  we  fliaU  fee  that  Sir  Dudiq 

Ryder^  Lord  Mansfield^  and  the  other  great  men  of  tliat  time, 
argued  the  queftion  entirely  on  its  expediency,  and  held  that 
it  was  good  policy  to  permit  infurances  on  enemy's  property. 
In  later  times  I  well  remember  to  have  feen  many  policies  tried 
profefTedly  on  enemy's  property,  without  ever  hearing  the  ob- 
jeftion  raifed.     Lord  Majisfi^ld  did  all  in  his  power  to  prevent 
fo  diflionourablc  a  defence  being  made.     When  the  cafe  of 
Gift  V.  Majbn  came  on,  I  more  than  once  converfed  with  Lord 
Mansfield  on  the  fubjeft,  being  dcfirous  to  obtain  his  opinion 
on  the  legality  of  fuch  infurances.     On  the  legality,  however,  I 
never  could  get  him  to  reafbn.     He  often  faid,  that  in  former 
times  it  was  confidered  for  the  intereft  of  the  country  to  infiirc 
enemy's  property,  and  on  the  perfuafion  of  its  being  for  the  in- 
tereft of  the  country,  he  always  difcountenanced  any  objeAion 
on  that  head.     But  he  never  went  beyond  the  ground  of  expe- 
dience.    At  prefcnt  I  think  fuch  infurances  are  not  expedient; 
the  ftate  of  the  countries  at  war  is  fuch  as  to  make  them  other- 
wife.     But  the  underwTiters  have  taken  care  that  fuch  a  cafe  as 
this  Ihall  never  arife  again ;  for  from  the  moment  that  any  one 
midcrwriter  fucceeded  on  this  kind  of  defence,  there  was  an  end 
of  infurance  on  enemy's  property.     It  is  not  however  neceffaij 
to  go  into  the  ground  of  expedience :  the  illegality  of  fuch  un- 
derwriting is  now  pretty  well  fettled  {a).     Tlie  cafe  cited  from 
the  Cockpit  does  not  flJrike  me  as  governing  this.     We  have  fo 
loofe  an  account  of  it,  and  are  fo  much  left  to  guefs  at  the 
grounds  on  which  the  judgment  was  founded,  that  it  can  have 
no  effe6l  here.     Indeed  a  very  fafficient  anfwer  has  been  given 
to  it,  by  obferving  that  the  documents  appear  to  have  been  frau- 
dulent.    But  let  us  fee  whether  tliere  are  not  other  grounds  on 
which  it  might  have  proceeded.     In  time  of  war  fubje^  of 
Great  Britain  have  an  agent  fettted  and  permanently  refident 
at  their  houfe  of  bufinefs  in  Spaifi^are  dealing  in  articles  crfthc 
produce  of  Spairiy  and  are  carrying  oit  trade  in  order  to  make 
a  profit  of  thofe  goods,  which  is  a  very  different  cafe  from  this* 
Here  ao  profit  goes  to  the  enemy.     There  a  queftion  might 

*  {a)  Vide  Fori,  Injur,  239.  243. 

faaff 
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hare  ariien,  whether  feme  of  the  partners,  being  refident  in  this        1798. 
country,  fhonld  fave  the  goods  purchafod  by  the  hoiife  abroad;  ' 

on  which  queftion  confiderable  doubts  might  be  entertained,  ^^^^ 

nor  am  I  now  prepared  to  give  an  opinion  upon  it.     Being       Gilson* 
therefore  fo  little  inlbrmed  of  the  grounds  of  the  decifion  at  the 
Cockpit^  and  confequently  not  at  all  governed  by  it,  I  tliink  it 
dear  that  this  Plaintiff  is  entitled. 

Heath  J.  I  am  of  the  fame  opinion.  With  refpec^  to  tlie 
firft  point,  as  two  decifions  have  already  been  made  on  the  fub- 
jeA  in  this  term,  one  in  this  court,  and  one  in  the  King's  Bench, 
it  will  not  be  neceffary  to  fay  any  thing.  The  iecond  point  turns 
on  this  queftion,  whether  the  goods  of  a  BrityJi  fubjeft  j)ur- 
chaied  in  any  enemy's  country,  after  the  commencement  of  hot 
tilities,  may  not  be  fent  hither?  It  is  clearly  competent  to  a  Briti/k 
fiibjeA  to  refide  in  Holland  in  time  of  peace,  or  to  have  a  faclor 
in  that  country;  there  has  always  been  an  Engli/h  fa6lory  at 
BoUerdamy  and  this  appears  by  fome  old  afts  of  parliament  to 
have  been  confidered  fo  meritorious,  that  the  Legillature 
thought  fit  to  legitimate  the  children  of  Engli/h  fubje£ls  born 
there.  THat  being  lb,  if  holtilities  commence,  muft  not  the 
perfbns  refident  there  bring  their  fortunes  home  ?  It  is  faid 
that,  in  this  cafe,  the  goods  were  purchafed  fince  the  commence- 
ment of  hoftihties.  But  we  muft  remember  that  a  man  cannot 
always  remit  his  goods  and  effe6ls  to  another  country  in  fpecie. 
He  muft  convert  them  into  fuch  goods  as  will  be  merch.andizable 
in  the  place  to  which  he  wiihcs  to  remit  them.  It  is  not  faid 
that  thefe  parties  c;^  ried  on  trade,  but  only  that  they  bought 
thefe  particular  goods.  V^ithout  therefore  infi-inging  on  the 
general  queftion,  whether  a  BritiJIi  fubjeft  may  carry  on  trade 
in  an  enemy's  country -in  time  of  war  («'),   (wliich  I  ihould  not  ^ 

wifli  to  decide  without  the  Court  being  full.)  but  fteering  clear 
of  that  general  queftion,  (which  need  not  here  be  raifed,  as  on 
the  fe6ls  ftatcd  we  Ihall  rather  intend  for  that  againft  the  in- 
fiured,)  I  think  the  Plaintilf  ought  to  recover.  Tlie  ca^b  cited 
from  the  Cockpit^  gives  me  no  fatisfaftion.  The  fituation  of  the 
xnfurer  will  not  be  varied,  whether  the  goods  be  purchafed  before 
or  after  hoftihties. 

Rc/OKE  J.  The  objeftions  which  have  been  made  by  the  De- 
fendants do  them  no  credit ;  and  they  ought  not  to  have  made 
them.     Firft,  it  is  clear  from  the  words  of  the  aft,  and  from  the 

decifions,  both  here  and  in  the  King's  Bench,  that  the  policy  is    i^  35^  3 

I 

{•)  At  tg  which  vide  PmrLX/^nr,  »37, 8»  9. 
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1 798.  well  warranted  in  point  of  form ;  fecondly,  the  Defendant  was 
— —  aware  at  the  time  he  made  the  infurance  what  fort  of  contraA 
^^''  he  was  entering  into,  and  his  defence  is  unconfcientious^  but 
G;Ltoir.  having  fet  up  that  defence  we  rnufl;  give  judgment  on  the  point 
of  law.  I  own  that  in  reading  this  cafe  I  cannot  decide  it  dear 
of  the  general  queftion,  whether  it  be  legal  to  traffic  during  tim# 
of  war  with  an  enemy's  country  ?  The  fa6ls  are  fo  generally 
ftated  in  the  cafe,  that  they  import  to  my  undcrllanding  a 
general  trading.  The  goods  were  purchased  at  Rotterdam  $ 
when  they  were  purchafed,  when  they  were  iliipped,  and  when 
they  were  captured,  open  Koftilities  exiflcd.  Under  thefc  cir^ 
cumftances,  if  the  Pk^ntiffe  meant  01  Jy  to  bring  home  their  own 
property,  it  might  have  been  fb  exprclfed.  But  being  ftated  in 
this  way,  I  think  it  of  neceflity  brings  on  the  general  queftion; 
on  which  I  am  more  ready  to  fay  that  I  have  great  doubts,  as 
it  ynM  not  affect  the  judgment  in  this  cafe,  my  Brothers  having 
already  declared  their  opinion  in  favour  of  the  Plaintiffs,  Had 
it  been  neceflary  to  give  an  opmion  on  that  queftion,  I  fliould 
have  wiflied  for  a  further  argument. 

Judgment  for  the  Plaintiff!  (a) 

(if)  The  Court  was  prefTed  by  the  Dc-  it  was  added  in  fuppon  of  the  application, 

fendant  to  allow  this  cafe  to  be  turned  into  that  the  other  underwriters  on   the  policy 

a  fpecial  verdid\,  in  order  that  it  might  be  were  ready  to  be  bound  by  a  decifion  in 

carried  into  error,  and  it  wns  Aated  that  a  error  on  this  cafe.    But  the  Court  being  of 

fpecial  verdict  being  aflced  for  at  the  trial,  opinion   that  the   infured  ought    not  any 

Eyre  Ch.  J.  faid  that  a  cife  might  be  made,  longer  to  be  kc;it  out  of  his  money  by  tba 

nnd  afterwards  turned  into  a  fpecial  verdi^>  defence,  rtfufed  the  application. 
if  the  Court  (hould  think  it  ncoelTary ;  and 

JTov.  26tb.  ■  —         ■^^■^^^1  — 

%EaJI,  I  Si. 

ft  Bof,  lsrj>uiL  FeNTON  V.  RUGGLES. 

49*  246.564* 

If  bail  be  put  in    Tl  AIL  in  this  Cafe  Were  put  in  within  time,  by  the  name  of 
ftrijdonroll/of  ^^*^«^  Trimmer,  Gent-  and  Jo/m  Taylor,  Gent,  without 

whom  proves  to  any  farther  d^fcription.  The  Plaintiff*  did  not  except  to  the 
I^rtorney,^^nd"the  ^^  '*  ^^^  finding  On  inquiry,  (hat  the  former  was  clerk  to  the  De- 
other  a  perfonin  feudaut^s  attomcy,  and  the  latter  a  porter,  watchman,  and  ihoe* 
PUintiff  may°"'  Wack,  at  Cliffoj'tV s-Inn^  took  an  aflignment  of  the  bail-bond,  and 
uke  an  aflign-  proceeded  upon  it.  To  ftay  the  proceedings  on  the  ground  of 
4ond.  '  *  " '  irregularity,  a  rule  nifi  having  been  obtained  on  a  former  day, 
C  357  ]  ^  Blanc  Serjt.  now  fliewed  caufe,  and  contended  that  as  an 
attorney's  clerk  could  not  become  bail  (a),  the  bail  here  put  in 

(a)   Vid.  Hatvkins  V.  Magnall,    D$u^.      Coxi-Jf,  8a8. LaiMg  V.  CunJalt,  iH.BL'J^ 
467.  and  notes :     Boulogne    v.  FMutrim^ 

migb 
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might  be  confidered  as  a  nullity,  and  an  aiBgnment  of  the  bflfl-        1798. 
bond  might  be  taken :  he  cited  Ritchie  v.  Gilbert^  Imp.  Prac.  C  B. 
214.  ed,  4,  and  Price  v.  Oldfield^  H,  37  Geo.  3.  C  B. 

SAepherdcofUrd  admitted  thatan  attorney's  clerkcannot  become  Rucukis. 
bail,  but  infiftedontheauthorityof  T/io77i/&«  v.RoubeU^  Doug.  466. 
note[i],  that  the  only  mode  by  which  the  Plaintiff  could  take 
advantage  of  that  circimiftance  was  by  excepting  to  the  bail: 
and  that  with  refpeft  to  the  fecond  bail,  to  allow  an  affignment 
of  the  bail-bond  on  the  ground  of  the  la£lsdiiclofedinthe  affidavit, 
would  be  to  try  his  fufficiency  without  bringing  him  up  to  juftify. 

But  the  Court  faid,  that  as  the  Defendant  had  praftifed  a 
trick  upon  the  Plaintiff,  he  ihould  not  avail  himfelf  of  it,  and 

Difeharged  the  rule  with  coils,  (i) 

(I)  Vid.   RichartifiH  r.  Morrifs,    %  i/.-H79. 

ITo'o,  a  7th. 

xi£tf/7, 303. 
/*2/?.  368.  «.C. 

De  Gaillon  v.  Vxctoire  HaiIel  L'Aigle.  (a)        ^^v 

INDEBITATUS  afTumpfit.     The  declaration  contained  the  com-  if  the  hufband 
»«r>*^  «^^«^—  ^^„«4.^,  refide  abroad, 

mon  money  counts.  .^^  ^l^^  ^i^^ 

Plea:  That  the  Defendant,  before  and  at  the  time  of  the  trade  and  obui* 
making  the  faid  feveral  promifes  and  undertakings  in  the  faid  de-  coumtlTas  •* 
claration  mentioned,  was  and  from  thence  hitherto  hath  been,  femcfole,(heii 
and  ftill  is  the  wife  of,  and  married  to,  one  John  Martin  Harel  own^debtt " 
liAigle^  and  which  faid  J.  M.  H.  UAigle  is  now  living,  to  wit,  but  notunltft 
»t  Weftminjler,  i,c.  SuT 

Replication :  That  before  and  at  the  time  of  making  the  faid  feme  fol«» 
feveral  promifes  and  imdertakings  in  the  faid  declaration  'men- 
tioned, and  from  thence  hitherto^  the  faid  John  Martin  Harel 
UAigle  lived  and  refided  in  parts  beyond  the  feas  out  of  this 
kingdom,  to  wit,  at  Hamburgh ;  and  that  during  all  that  time  the 
iaid  Vz6ioire  Harel  UAigle  lived  in  this  kingdom,  feparate  and 
Kpsrt  from  the  faid  John  Martin  Harel  UAigle^  and  followed 
and  carried  on  tlie  trade  and  bufinefs  of  a  merchant  as  a  fingle 
woman,  and  a  fole  trader,  to  wit,  at  Wejlmiiifler^  &c. ;  and  that 
the  Plaintiff  did  not  give  any  credit  to  the  faid  John  Martin 
Harel  UAiglcy  but  traded  and  dealt  with  the  faid  ViSioire  Harel 
as  a  feme  fole,  and  on  her  fole  credit ;  and  that  the  faid  ViSioire 
Harel  made  the  faid  feveral  promifes  and  undertakings  in  the 
iaid  declaration  mentioned  as  fuch  feme  fole  as  aloreiaid.  And 
thisy  Sfc*  wherefore,  S^x. 

(«)  Vidctfii/^,p.8. 

AA  3  To 
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1798. 


Dk  Gajllon 


To  this  there  was  a  general  demurrer  and  joinder. 
Runningtcn  Serjt.  in  fupport  of  the  demurrer.     The  queftioii 
here  is,  whether  this  Defendant  being  a  married  woman,  and  her 
L'AioLi.      hufband  relident  abroad,  is  liable  tobefued?  On  the  pleadingi 
it  does  not  appear  th^t  her  cafe  comes  within  the  exception  to  the 
general  rule  of  law  eftabliflied  by  the  modem  cafes  of  Corbetiy> 
Poelnitz^  i  T.Il.$.  and  of  Ring^ftead  v.  Lady  Lane/borougk,  and 
Barwell  v.  Brooks  cited  (a)  ibid.     It  is  not  flated  here,  that  any 
permanent  fcparation  from  bed  and  board  M^as  agreed  upon 
between  the  parties,  or  any  feparate  maintenance  allowed ;  on 
which  grounds  the  modern  decifions  have  proceeded.     Accord- 
ingly in  Gikhrijl  v.  Bri/wn^  4  T.li.  ']66.  a  replication  not  ftating 
n   fej)arate  maintenance  (b)  was  held  bad ;     and    in   Clayton 
V.  Adams,  executor,  6  T.  IL  604,     Lord  Kaiyon  thought  that  a 
feme  covert  would  not  be  liable  where  the  'feparation  from  her 
huiband  was  only  temporary.     If  the  Court  go  fo  far  aS  to  de- 
termine that  the  mere  circumftance  of  the  hulband  being  out  of 
the  kingdom  {c)  makes  tlie  wife  liable,  a  feme  covert  may  be  ful>- 
je6led  to  an  execution,  by  her  hulband  quitting  the  kingdom,  at 
a  moment's  warning.  Nor  will  the  trading  averred  in  thefe  plead- 
ings make  any  difference ;  for  no  a6lion  lies  againft  a  feme  covert 
trader,  except  by  the  cuftom  of  London,  in  which  cafe  the  huf^ 
band  muft  be  joined  ;  whereas  here  the  Defendant  is  fued  as  a 
feme  fole.  [d) 

Mmjhall  Serjt.  contra,  was  ftoppe<l  by  the  Court. 

BuLLEii  J.  There  is  another  fet  of  cafes  of  a  very  different 
nature  from  thofe  which  have  been  relied  on  by  the  Defendant ; 
but  which  are  much  more  applicable  to  this  cafe.  The  firft  of 
thefe  is  the  Lady  Bdhiaj's  cafe  (r) :  now  let  us  fee  if  any  found 
diftinclion  between  that  cafe  and  this  can  be  maintained,  ^he 
hufband  there  was  baniflied,  but  it  is  not  ftated  whether  he 
^    ^    was  banilhed  for  one  year,  or  for  five  years,  or  for  life(y):  it 


{a)  Reported  Coeie  B.L.  26  and  29. 
ed.  4th. 

{b)  Vid.  W>.^tcrjheim  v.  Lady  Carllfley 
1  H.  31.  631.  Sff.ir.an  v.  G  ccb^  Efp. 
Caf.  N.  P.  7  Elab  V  Le'rgb,  S  T.  R-  679. 
Tliomff'ti  V.  Hervey    4  Burr,  2-78. 

(fj    Vid.  il-fo9%*851. 

{d)  Vid.  Lean  V.  SbutZy  1  Bl.  TI95., 
where,  iii  .Tn  ^lilion  ag«inll  a  feme  covert 
frith  *1  l>rarnc  m.iiinen.incc,  it  was  field 
thnr  tho  hufhami  (hould  have  been  joined 
for  contonn  ty. 

(r)  a  Hen.  4.  7.  a.  yide  alfo  the  cafe  of 
Lady  MaltravetJt  lO  £d.  3.  53.  Sybell 
B<lkattp\  cafe,  iHtn,  J^,  I.  a,  Mar^erj 


JVey  land's  cafe,  T  9  Ed.  f .  Ryley.  P lac.  Part- 
66.  Deerty  v.  Dutcbefs  of  Maxarine^  Salk, 
116  and  646.  Ld.  Rjym,  14J.  S.C.  Comb. 
4C2.  S.  C  .  jnd  Count  eft  of  PortUndw.  Pfd- 
gersy  2  P^irn.  IC4. 

(/)  It.ippcarsbythcYearBo<iki  Hen.4. 
I.  a.  that  Belknap  was  baniihed  to  Gafconfy 
thef'*  to  rcm;4Jn  till  he  obtained  the  King's 
favour  :  which  Sir  EJtuard  Coke  confiderf 
as  a  b.uiirtiment  f«»r  ever.  Co.  Lift.  133,  t. 
and  adds,  tii.Tt  if  the  hufband  by  a^)  of  parlb- 
ment  have  judgment  to  be  banifhed  but  for 
a  time,  which  fome  ctll  relegation,  thatts 
no  civil  death.  Vid.  um.  Hargtmvcs  note. 
209. 
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was  held  fufficient  that  he  was  in  baniihment  at  the  time  when        1798. 
Lady  JBelknap^s  contrail  was  made ;  and  I  can  fee  but  one  prin- 


ciple on  which  the  cafe  could  have  been  decided ;  viz.  that  the  ^*  Gaillow 
jrights  known  to  exift  in  law  between  hufband  and  wife  were  not  L'Aioi.i^ 
interfered  with,  by  allowing  the  wife  to  be  taken  in  execution : 
as  the  hufband  was  banifhed  (though  it  be  not  ftated  whether  for 
life  or  not)  the  matrimonial  rights  during  his  baniihment  were  at 
leaft  fufpended.  In  later  times  the  cafes  have  gone  further.  In 
Sparrow  v.  Carruihers  (a),  it  was  fhcwn  in  anfwer  to  evidence  of 
coverture  that  the  hufband  was  tranfported  for  feven  years  only, 
and  after  that  time  was  expired  he  had  a  right  to  return,  and 
demand  the  comfort  of  his  wife,  even  if  fhe  were  in  gaol ;  yet 
the  hufband  being  abroad  and  not  capable  of  enjoying  the  ma- 
trimonial rights,  it  was  held  that  the  difability  of  the  wife  was 
fufpended.  In  thofe  cafes  the  hufband  was  fcnt  out  of  the  coun- 
try for  his  crimes,  whereas  here  the  hufband  has  voluntarily 
abandoned  his  wife,  and,  for  any  thing  that  appears,  never  was 
in  England^  and  perhaps  never  may  come  here.  The  wife  has 
traded  as  a  feme  fole,  has  obtained  credit  as  fuch,  and  ought  to 
be  liable  for  her  debts. 

Heath  J.  I  am  of  the  fame  opinion.  The  cafes  of  banifh-^ 
ment  and  tranfportation  of  the  hufband  are  direilly  in  point. 
Befides,  it  is  for  the  benefit  of  the  feme  covert  that  flie  fliould  be 
liable  to  an  aclion  in  fach  a  cafe  as  this,  otherwife  fhe  could 
obtain  no  credit,  and  would  have  no  means  of  gaining  her  Uve- 
lihood.  The  hufband  perhaps  never  was  in  England^  and 
never  may  be,  fo  that  this  cafe  is  not  at  all  likd  thofe  which 
prdceeded  on  the  ground  of  a  feparate  maintenance. 

RooKE  J.  of  the  fame  opinion. 

Judgment  for  the  Plaintiff.  (J) 

faj  Cited  in  Lran  v.  Slut^t,  2  BLiigj,  by  her  during  her  huflfind's  abfence  from 

and  in  Corbett  v.  Ptlnltxy  1  T.R.  7.'  this  country,  though  at  his  departure  he 

(h)  Vid.  etiam  Efpm.  Ctf.  N.  P.SSA*  propofed  returning  in  a  (hort  time,  but  had 

Watfvi  V.  DucheJJe  de  Pienne^  wh(  m  Lord  in  fad  been  abuot  fome  years. 
XMjf«iirule(^tobe  liable  for  debtscontrailed 


Leader  v.  Danvers.  jv^  ^^tb. 

r^OCKELL  Seijt.  moved  for  an  attachment  againfl  the  Iheriff  of  Th«  Court  rc« 
^  Leicejlerfliire^  for  having  made  an  infufficient  return  to  a  ^^^ '°  k'*"*  «» 
wnt  or  venditioni  exponas.  ^  tig^mft  the 

(hehiT,  becaufii 
be  h«d  returned  to  t  writ  of  vetidithui  ixfonas,  that  put  of  the  goods  teritd  maun^d  in  his  hands  for  want 
ofpurduliurs* 

AA  4  The 


LXAOIK 
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1798.  Hie  Plaintiff  having  fued  out  9Lji.fa.  the  flieriff  returned 

that  he  had  levied  to  the  value  of  the  fum  indorfed,  but  that  the 
goods  remained  in  his  hands  for  want  of  purchafcrs ;  upon  which 
Damtsks.  a  venditioni  exponas  having  iifued,  the  flieriff  returned,  that  he 
had  fold  a  moiety  of  the  goods  levied,  and  that  the  remainder 
continued  in  his  hands  for  want  of  purchaiers.  {a) 

Cockell  urged,  that  as  no  other  ^rit  could  be  fent  to  the  fheriff 
while  this  veTtditioni  exponas  was  in  force,  the  goods  under  this 
return  might  remain  in  his  hands  for  ever. 

But  the  Court  was  of  opinion,  that  the  motion  could  not  be 
fupportcd,  and  that  if  the  Plaintiff*  was  diffatisfied  with  the  re- 
turn, he  might  fet  up  a  purchafcr  of  the  goods  himfelf. 

Cockell  took  nothing  by  his  motion. 

fa)  Vid.  Clerh  v.  JVithersy  6  j\ftd.  293.  Alf<«,  Cameron  et  al.  v.  Jieynolas^Cotvp,  406.    -^SS* 

a  l^d.  Raym^  IC75.  S.  C,  where  Holt  C.  J.  where  Ld.  Matt'Jield  f^iys,  that  upon  a  wril^r  .^nl 

fay«,  **  If  a  fl. er iff  fcize  goods  fo  the  value,  of  i/cnditUni  exponas  the  (heriff  •  muAn 

"ud  return  it,  he  is  bound  to  find  buyers.'*  **  turn  the  money  into  court.'* 


Adam  and  Wife,  Executrix,  v.  Kerr. 

In  debt  on  bond,   "r\fiBT  on  bond.     The  declaration  was  in  the  ufual  form, 
if  one  ot  the  at.  j.j^  ^j^^  bond  to  havc  been  made  and  fealed  by  the 

be  dead  anH  the   fendaut,  with  a  profert  accordingly.     Plea,  non  eft  fa£lum. 
other  beyond  the       'pj^^j  inftrument  in  queftion  was  made  in  Jamaica^  and  atte.-. 
Court,  it  ia  fuf     by  two  witiiefTcs,  but  being  produced  at  the  trial  before  Rooke 
€cient  to  prove     ^^  ^^  Weftminfter  fittings  in  term,  appeared  to  have  no 

the  hand*  writing  .y         «/  o  '      r^r^ 

of  the  witneis      though  a  mark  of  a  particular  kind  had  been  made  with  a  pen 
o*'  'wfefber     ^  ^^  place  where  bonds  arc  ufually  fealed.     Evidence  was  ad-- 
evidenceofa       mitted  to  fliew  a  cuftom  in  Jamaica  to  execute  bonds  in  UiL  ^^  ^ 
cuftom  m  Jm-  ^^  manner.     One  of  the  attefting  \\dtneffes  having  been  proved 
bonds  by  fub.       be  dead,  and  the  other  to  be  refident  in  Jamaica^  tlie  hand 
ftitutmg  a  mark    ^n^j^jnor  of  the  former  only  was  eftabliflicd,  and  no  evidence 

with  a  pen  'or  ■        ,         ^  ,  ,  ,     • 

fed.  be  admif-    given  of  the  hand-writing  of  the  obligor.  Verdi6l  for  the  Plain 
fJecbr^Kn''^  tiff,  fubjea  to  the  Opinion  of  the  Court 
sbond  fealed,  Heywood  Seijt  moved  for  a  rule  to  fliew  caufe  why  the  vei 

^'•'  ihould  not  be  fet  afide  and  a  nonfuit  be  entered ;  and  ii 

I  ft,  that  the  hand- writing  either  of  the  witnefs  living  in  Jamaica^^^* 
or  of  the  obligor,  fliould  have  been  proved ;  idly,  that  the  evi- 
dence of  the  cuftom  in  Jamaica  fliould  not  have  been  admitted. 

BuLLER  J.     On  the  laft  ground  there  is  no  objeflion  to 
rule  to  fliew  caufe  being  granted,  but  I  am  clear  there  is  not 
in  the  firft  point.   Where  a  witnefs  is  dead,  the  courfe  is  to  proi 
his  hand-writing.    In  this  c^fe  one  of  the  attefting  witnefles 

dead^ 
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dead,  and  the  other  was  beyond  the  reach  of  the  procefs  of  the        1798. 
Court ;  the  beft  evidence,  therefore,  which  could  be  obtained      ■■■ 
wasgiven(a)«  Thehand-writingof  theobUgorneed  not  be  proved:        "^^** 
thatc^theatteftingwitnefs,  when  proved,  is  evidenceof  every  thing        Kiti, 
on  the  &ce  of  the  paper ;  which  imports  to  be  fealed  by  the  party. 

The  Court  accordingly  granted  a  rule  to ihew  caufe  on  the  laft 
ground,  but  recommended  the  Defendant  to  accede  to  the  terms 
of  the  Plaintiffs  taking  judgment  without  coils. 

The  cafe  being  called  on  this  day,  Heyaxxxi  for  the  Defendant 
aflented  to  the  propofal  made  by  the  Court,  and  on  thofe  terms  the 

"  X  Rule  was  difcharged* 

f«)  Vid.  Cogblmn  v.  WiUtamfon^  Doug,^},      Tfmpovjky,    7  71  R,  %$$'  and  ^allis  v. 
H$lmejv.  Pomtirti  Peake  N.  P,  lOO.  Cooper      Dtlancy^  Hid,  n,  (f). 
▼.  JUdarfi/en,  £/fin,  Caf.  N.  P,  a.  JSarnes  r. 


PiERsoN  V.  Goodwin.  jv^  ^g^i^ 

npHE  Defendant  was  arrefted  on  the  8th  oi September  1797  by  j^ ,  Defendmt 
•*•    procefs  out  of  the  Court  of  Kang's  Bench ;  on  the  5th  of  befuperfedeable 
FOrruary  1798  he  was  charged  with  e  declaration;  on  the  8th  of  menTbdnt^^^' 
the  fame  month  he  was  removed  by  habeas  corpus  to  the  Fleet ;  teredupintime, 
judgment  (which  went  by  defiiult)  was  not  entered  up  till  the  difchlu^cd  "ho^ 
26ihJuli/y  in  the  Trinity  vacation  following,  and  the  Defendant  cannot  be  de- 
was  therefore  fuperledeable,  according  to  the  praftice  of  both  ,^i^„  ba  tht 
Courts :  on  this  ground  a  fummons  for  the  31ft  OSiober  was  taken  judgmcot. 
out  before  Lord  Kenyan^  for  the  Plaintiff  to  fliew  caufe  why  the 
Defendantfhould  notbedifchargedout  of  the  cuftodyofthe  War- 
den of  the  Fleet ;  this  order,  at  the  particular  requefl  of  the 
Plaintiff's  attorney,  flood  over  till  the  5th  November ;  but  be- 
tween the  3  ifl  OSiober  and  the  5  th  Naoember  the  Defendant  was 
diarged  with  a  declaration  at  the  fuit  of  the  Plaintiff  in  an  a6lion 
on  the  judgment.    The  PlaintifTs  attorney  not  attending  to  fhew 
caufe  on  the  5  th  November^  an  order  was  made  for  djuperfedeas 
to  iffue. 

Lie  Blanc  Seijt.  this  day  fhewed  caufe  againfl  a  rule  nifi  for  diC- 
charging  the  Defendant,  in  the  a6):ionon  the  judgment,  out  of  the 
cnflody  of  the  Warden  of  the  Fleet,  on  his  entering  a  common  ap- 
pearance, and  contended  that  the  prefent  application  was  not  war- 
rantedbytherulemadeinjHi7.8G^o.2.  (a),  as  that  only  extends  to 

{a)  Ordered,  that  iu«  all  cafes  where  a  wherein  fuch  prifoner  was  fo  difcharged,  or 

prifoner  m  the  Fleet  or  other  gaol  or  prifon,  ordered  to  he  difcharged,  that  a  commoa 

if  difcharged  or  ordered  to  be  difcharged  by  appearance  (hall  be  accepted  for  the  De- 

fwftrftieat  for  want  of    profecution,  and  fendant  m  fuch  adion  of  debt  upon  judg- 

fuch  prifoner  be  afterwards  arretted  oir  de-  mont.    C0oi#*/  RuU*  ami  Ordtri,  C,  B, 

taincd  in  cuftody,  by  a&ion  of  debt  brought  Imp,  PrM%  C.  j9.  x 7|*  ed,  4. 
vjigii  ji»%mest  oMaed  ia  tbt  ctufe 

Gfifis 
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1798.       cales  where  the  prifoner  is  aftually  difcharged  or  ordered  to  he 
—  difcharged  before  he  is  detained  in  an  a6lion  on  the  judgm^iL 

PiEEsoN  Shepherd  Seijt  in  fupport  of  the  rule. 

Goodwin.  Heath  and  RooKE  J^  {ahfente  Btdler  J.)  were  of  (pinion 
that  the  a6lual  difcharge  of  a  prifoner  relates  back  to  the  time 
when  he  has  a  rig&t  to  be  difcharged,  viz.  to  the  time  when  he 
is  fuperfedeable,  and  that  the  pra£iice  of  the  Court  was  with  the 
Defendant,  and  accordingly  made  the 

Rule  abfolute.  {a} 

(a)  Vid.  Foy  v.  Percy,  T.  8  Geo.  3.  C.  B.  Rt>fe  r.  CbrlftfeU,  1  T.  X.  591.  and  71* 
Cit.  )  cr  Bulltr  J.  1  T.X,  592.  CMirm  in  London  AJ[ur ante  Company  V.  PerkinSi  cit. 
3.  P,  Hm'.ebifn  V.  XemricJt,  %  Burr.  1 048.      ihid» 


MICHAELMAS  TERM,    39 Geo.  IIL 

T^TThereas  the  Right  Honourable  the  Lord  High  Chancellor 
hath  been  pleafed,  by  an  order  bearing  date  the  1 2th  day 
oijidy  laft,  to  dire£l  that  from  and  after  fuch  day  no  writ  of 
Dedirmis  Potejlatem^  to  be  executed  in  England^  fliall  iffue  under 
the  Great  Seal,  dire6led  to  any  perfons  except  the  Judges,  Ser- 
jeants at  Law,  Barrifters  of  five  years  ftanding,  or  Solicitors  or 
Attorneys  of  feme  of  the  Courts  in  IVeJlmin/ler-HaUj  the  Judget 
of  the  Court  of  Seffion  and  Exchequer,  Advocates  and  Clerks 
to  the  Signet  of  five  years  fl;anding,  in  Scotland :  It  is  ordered, 
that  from  and  after  the  laft  day  of  this  Term,  no  Common  Reco- 
very or  Fine  fliall  be  fuffered  to  pafs,  unlefs  the  taking  of  the 
Warrants  of  Attorney  for  fuffering  any  Common  Recovery  or 
Caption  of  any  Fine  be  before  one  of  the  Juftices  or  Barons  of 
His  Majefty's  Courts  of  Record  in  WeJlmhi/ler-Hally  or  one  of 
the  Serjeants  at  Law,  unlefs  an  aflSdavit  be  made  and  filed, 
ftating  that  the  Commiffioners  taking  the  fame  are,  to  the  beft  oP 
the  Defendant's  information  and  belief,  either  Barrifters  of  five 
years  ftanding,  or  Solicitors  or  Attomies  of  fome  of  the  Courts 
in  Wejlmhyiei'-Hall^  the  Judges  of  the  Court  of  Seflion  and  Ex- 
chequer, or  Advocates  and  Clerks  to  the  Signet  of  five  year* 
ftanding,  in  Scotland. 

F.  BuLLElt 

J.  Heath. 
^^^  G.  RooKE. 

Lord  Chief  Juftice  Eyre  was  abfent  during  the  whole  rfthk 
Term^  from  indifpofition. 

THE  SND  OF  MICHA£LMAA  TERM. 
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ARGUED  AND  DETERMINED 

THE  COURT  OF  COMMOlSr  PLEAS 

IN 


Hilary  Term^ 


In  the  Thirty-ninth  Year  of  the  Reign  of  George  III. 


Jones  v.  Chune,  One,  &c.  >i.a5tiu 

• 

nnHis  was  a  motion  to  fet  afide  the  writ  of  inquiry  executed  in  ^notice  of  a 
1    this  cafe  for  irregularity.  ^  ,     «iL«S 

Judgment  having  been  (igned  for  want  of  a  plea,  notice  was  at  ^  particular 
{^▼en  that  a  writ  of  inquiry  would  be  executed  at  the  Second-  be  con'^inued**' 
aries'  oflSce  in  Lotkburyy  between  the  hours  of  eleven  and  one  on  the  not»ce  of 
a  particular  day.     This  notice  was  afterwards  continued  to  a  n^dn^ expreft 
fubfequent  day,  but  in  the  notice  of  continuance  no  mention  any  hour  or 
was  made  of  the  hour  or  place  at  which  the  writ  of  inquiry  would  ^    ** 
be  executed.     The  Defendiit  did  not  attend ;  and  a  verdi6l  was 
found  for  \L  175. 

•  Shepherd  Seijt.  in  (hewing  caufe  contended,  that  the  notice  of 
continuance  was  regular,  as  it  neceflarily  referred  to  the  time  and 
place  mentioned  in  the  original  notice,  and  added,  that  it  was  no-, 
torious  that  writs  of  inquiry  always  were  executed  between  the 
hours  of  eleven  and  one,  unleis  the  convenience  of  botli  parties 
particularly  required  that  it  ihould  be  otherwife.  He  alfo  relied 
on  the  circumftance  of  this  being  a  (mall  debt  due  to  a  tradefman, 
and  that  the  Defendant  having  been  fummoned  to  the  Court  of 

Requefts 
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1799.        Requefts  pleaded  his  privilege  as  an  attorney,  and  forced  the 

■  party  to  this  more  expenfive  proceeding. 

JJ,"*  WMiaTus  SeijL  contra  contended,  that  notices  of  this  Kind 

Cbune,  were  conftrued  ftri6lly,  and  that  a  notice  of  a  writ  of  inquiry  to 
be  executed  between  eleven  and  two  had  been  held  bad  {a)». 
He  urged  alfb  that  as  writs  of  inquiry  are  occafionally  executed 
between  &ur  and  fix  this  notice  of  continuance  was  not  fuffi- 
ciently  certain. 

Sedper  Eyre  Ch.  J.  (after  a  reference  to  the  officers,  .who 
faid  that  the  point  had  never  been  ruled,  but  that  all  the  printed 
forms  of  continuances  as  well  as  of  original  notices  exprefs  both 
the  hour  and  place) — A  more  ungracious  application  never 
came  before  the  Court.  The  juftice  of  this  verdi6l  is  not  im- 
peached, and  the  only  queftion  to  be  coniidered  arifcs  on  the 
fimple  ground  of  a  fupppfcd  irregult^rity  in  not  menUoning  the 
hour  and  place  in  the  notice  of  continuance.  Ungracious  as  it 
is,  if  this  (uppofed  irregularity  is  eftabliflied  on  authority  or  on 
principle  tlie  Defendant  muft  fucceed.  I  am  not  iatisfied  how* 
ever  that  it  is  fupported  by  either.  Though  the  printed  forms 
do  exprefs  the  hour  and  place  in  the  notice  of  continuance  as 
•  well  as  in  the  original  notice,  yet  the  queftion  is  how  fiur  they 
are  neceflary,  and  what  would  be  the  effe6l  of  omitting  them  ? 
Does  the  omiftion  enable  the  Plaintift*  to  chufe  his  own  time  and 
place  ?  If  fb,  the  obje6lion  would  be  well  founded.  I  think 
that  if  an  original  notice  be  given  fpecifying  the  hour  and  place 
as  well  as  the  day,  and  that  notice  be  afterwards  continued  with 
an  alteration  of  the  day  only,  the  latter  will  refer  to  the  former 
and  incorporate  the  hour  and  place :  and  that  it  would  be  an 
irregularity  in  the  Plaintiff  to  execute  his  writ  of  inquiry  at  any 
other  hour  or  place  than  thofe mentioned  in  the. original  notice. 
RooKE  J.  I  am  of  the  lame  opinion.  Had  this  application 
been  made  on  the  ground  of  the  writ  of  inquiry  having  been  exe* 
cuted  at  a  different  time  and  place  from  thofe.  mentioned  in  die 
original  notice  I  fliould  have  thought  it  well  founded. 

Rule  difcharged  with  coft* 

{a)  Rohlnfon  v,  Pbilifs^  Prac.  Reg,  445.  man^  Com,  551.    Barnes y  299.  S.  C  Ftmu 

Barnety  2^0,  B.C.      yiJe   etiam   F^ferv,  Heg.^4J.  S.  C.    Squire  v,  Almond^  Barut 

Smaieit  Bernes,2gs,    Hannafori  \,  Hoi-  2^T,  Arnold  \,  Squire,  Sayer ^1%1,    J/^m 

mdfiy  ibid.     Lafi  v.  Denny ^  Barnes,  302.  y*  Fozven,  7,  Strm.  llJ^Tn 
Prat.  Reg*  4461  S.  C.    Le  Mark  v.  Nnv 


/ 
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1799. 
Steventon,  One,  &c.  v.  Watson  and  Others.  

Jan,  a6th. 

nnHE  Plaintifir,  who  was  an  attorney,  having  dcHvered  a  bill  of  This  Court  win 
^    cofts  to  the  Defendants,  the  latter  obtained  Lord  KenyofC%  ingi  i/an^  aalon 
order  for  referring  it  to  be  taxed :  before  any  taxation  had  taken  °!} "  •ttorney'g 
place  the  Plaintiff  commenced  an  a6iion  upon  the  bill  in  this  fequent  to  the 
court     Le  Blanc  Seijt  now  moved  for  a  rule  nifi  to  ftay  pro-  ^J^^^^  ^^^® 
ceedings  in  this  a6iion,  and  that  the  Plaintiff  ihould  pay  the  court  for  its  tax- 
cofls  incurred  fubfequent  to  Lord  Kcnyon*^  order.  ■?°°'  but  pre- 

,  viousto  thattiz- 

Sedper  Curiam.  If  the  order  for  taxation  had  been  made  in  ation  having 
this  Court  an  attachment  might  have  been  granted ;  but  where  **^*"  P^^** 
an  order  is  made  by  one  of  the  Judges  of  the  Court  of  JCing'd 
Bench,  and  pending  that  order  the  party  fues  in  another  court, 
it  is  for  the  Court  of  King's  Bench  to  enforce  the  order.  We 
cannot  prevent  a  party  fi'om  purfuing  a  remedy  to  which  he  is 
entitled  by  law  unlefs  in  fo  doing  he  incurs  a  contempt  of  this 
Court. 

Le  Blanc  took  nothing  by  his  motion. 


Jenkins  v.  Lav^t.  jan.  %^. 

10  Eafl,  358. 

CiHEPHERD  Serjt.  obtained  a  rule  to  ihew  caufe  why  the  De-  An  affidavit  to 
^  fendant  ihould  not  be  difcharged  out  of  cuftody  on  entering  ^''^^^eDii^.^" 
a  common^ppearance,  on  the  ground  of  a  defe£i  in  the  affidavit  dam  to  be  in-  - 
to  hold  to  bail,  which  flated,  that  the  Defendant  was  indebted  t^^^  "  '^^  ?' 

.        '  ^     **  mages  award- 

to  the  Plaintiff  in  a  certain  fum  <^  for  damages  awarded,  and  for  *<  ed  and  for 

cofts  and  expences  taxed  and  allowed,"  contending,  that  it  did  ||  ^'eTuxed 
not  appear  that  the  award  or  taxation  were  made  by  competent  **  and  allowed/' 

•"Aority.  ...  .  c.ltt»it 

Cockell  Seijt.  this  day  in  fhewing  cauie,  urged-that  if  the  ori-  win  be  inferred 
ginal  affidavit  fliould  be  deemed  defeaive^  flUl  the  Court  would  l^J\'^d^"^ 
allow  the  Defendant  to  file  a  iupplemental  affidavit.  fuch  as  wilifup- 

Eyre  Ch.  J.  I  am  not  fatisfied  that  the  original  affidavit  does  P^"  *•  "^^ 
not  fufficiently  alledge  a  caufe  of  a£lion.  If  a  Plainti^fwear  that 
a  Defendant  is  indebted  to  him,  <<  for  goods  fold  and  delivered"  it 
is  enough,  and  he  need  not  fet  out  (b  much  of  the  traniaAion  as 
will  fhewthat  it  amounted  to  a  legal  iale,  for  he  takes  upon  himfelf 
to  fay,  that  fuch  a  fale  and  delivery  took  place  as  conftitute  a  caufe 
of  aAion.    In  the  prefent  cafe  I  think  the  word  "  awarded"  is  to 

be  cooftrued  in  its  l^^al  fefli^  and  tbftt  the  Flmtiff  takes  upon 

himfelf 
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himfelf  to  fay,  that  an  award  and  taxation  have  been  made  upon 
which  a  right  of  a6Uon  may  accrue.  If  indeed  the  Court  were 
not  (atisfied  with  the  original  affidavit,  this  would  be  precifely 
the  cafe  in  which  a  fupplemental  affidavit  ibould  be  allowed, 
becaufe  it  would  not  in  any  d^rec  vary  the  original  affidavitf 
but  only  explain  an  ambiguity. 

Per  Curiam^  Rule  difcharged. 


yatu  29th. 


The  omiffion  of 
**  ind  thereupon 
«  the  faid  /.  S. 
*<  coropUiM**  in 
the  beginning  of 
a  declaration  of 
trefpais  on  the 
cafe  i«  no  caufe 
of  fpecial  de- 
nunrtr. 


DoBSON  V.  Sir  Wm.  Herne  Knight  and  Another  She- 
riff of  Middlefcx. 

A  cnoN  on  the  cafe  by  the  landlord  of  certain  premifes  againft 
■^^  the  fheriiF  for  removing  the  goods  of  his  tenant  under  a^ 
fa.  without  having  previoufly  paid  to  the  Plaintiff  three  quarters 
of  a  year's  rent  then  in  arrear,  according  to  the  provifions  of 
Z  Ann.  c.i/[.f.i.  The  declaration  began  thus:  "Sir  W.H. 
"  Knight  and  R.  TV.  Efq.  were  attached  to  anfwer  unto  JcAn 
**^Dob/bn  in  a  plea  of  trefpafs  on  the  cafe  for  that  whereas  the 
**  faid  J.  D.  heretofore  to  wit  on  &c.  at  &c.  did  demife  and  let 
"  to  one  J.  P.  Gapiiot  a  certain  melfuage**  &c.  flating  entry  and 
poffeffion  by  him  "  and  the  faid  J.  D.  further  faith  that  after- 
**  wards  and  during  the  continuance  of  the  faid  demife"  &c 
proceeding  to  the  end  in  the  ufual  form. 

To  this  there  was  a  fpecial  demurrer,  affigning  for  caufe 
**  that  it  does  not  appear  in  or  by  the  faid  declaration  that  the 
**  faid  John  complains  by  attorney  {a)  or  othcrwife  againfl  the 
"  faid  Sir  W.  H.  and  R.  W.  of  or  for  the  premifes  therein  men- 
**  tioned  :^  and  alfo  for  that  the  laid  declaration  is  merely  by 
**  way  of  recital,  and  does  not  contain  any  pofitive  allegation 
«  that  the  faid  Sir  W.  H.  and  R.  ^.'committed  the  faid  feveral 
**  fuppofed  grievances  therein  mentioned:  and  alfb  for  that 
**  the  faid  declaration  is  in  other  re<pe6ls  uncertain,  infuflficieD^ 
**  and  informal.'* 

Joinder  in  demurrer; 

Shepheid  Seijt.  in  fupport  of  the  demurrer.  The  whole  of  tb-^^ 
record  is  a  mere  recital  of  a  writ  having  been  fued  out  withc^*^ 
any  averment  that  the  Plaintiff  complains  of  or  alleges  any  thi 
againft  the  Defendant*    The  declaration  fliould  have  been  in 


(a)  The  omiflion  of  the  attorney*!  chrifUan  nane  was  held  to  be  error  in  Hnr/^ 
eeTe.    {  RM.  3^ 
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fbixo.     "  The  Defendant  was  attached  to  anjtwer  the  Plaintiff       1 799. 
•*  in  a  plea  of  trefpals  on  the  cafe,  and  thereupon  the  Plaintiff      -— — 
•*  complains,  &c."    I  do  not  mean  to  contend  that  it  is  neceflary       ^^bsobi 
to  flate  that  the  Plaintiff  complains  by  attorney,  ^though  that  is       Hxrmx. 
one  of  the  obje£lions  ftated  in  the  fpecial  demurrer.     Before 
the  rule  of  Court  1654,^^  16.  the  writ  was  recited  at  length  in 
all  declarations  as  is  now  done  in  declarations  in  trefpafs  only; 
and  thereupon  the  Plaintiff  made  his  allegations.     By  that  rule 
the  Plaintiff  is  allowed  in  all  cafes  except  trefpafs  to  ftate  the 
writ  Ihortly :  but  when  he  has  fb  done  he  mufl  make  his  com- 
plaint and  allegations  in  the  fame  manner  as  was  neceffary  be- 
fore the  rule  referred  to.     When  pleadings  were  ore  tenus  the 
writ  being  returned  and  the  pajrties  having  appeared,  the  Coun- 
ter read  the  writ  to  the  Court,  and  then  mentioned  the  time, 
place,  and  circumflances  contained  in  it,  &c.  and  the  particular 
damage  accrued.      Gilb.  C,  P.  47.  Ed.  2.      The  prefent  caie 
ftands  as  if  the  writ  had  been  read  but  no  count  had  followed. 
Mar/hall  Seijt  contra  was  flopped  by  the  Court 
Eyre  Ch.  J.     The  Defendant  s  objection  feems  to  be  that 
there  is  no  declaration  :  but  I  do  not  perceive  that  caufe  among 
the  fpecial  caufes  of  demurrer ;  the  complaint  is  that  the  decla- 
ration &ils  in  certain  particulars,  but  the  exiflence  of  a  decla^ 
ration  is  admitted.     The  firflt  objeAion,  viz.  that  the  complaint 
is  not  made  by  attorney  has  been  abandoned.   The  fecond  objec- 
tion is,  that  the  declaration  is  merely  by  way  of  recital,  and  does 
not  contain  any  allegation  of  the  Defendant  having  committed 
the  ofiences  there  mentioned.     As  to  this  I  am  of  opinion  that 
the  all^ation  is  pofitive  enough.     The  Defendant's  obje6lion8 
are  not  fufficient  to  entitle  him  to  judgment ;  but  as  the  declarar 
idon  is  drawn  in  a  flovenly  manner,  and  ought  not  to  fland  on 
the  records  of  the  Court,  I  think  that  the  Plaintiff  fhould  have 
leave  to  amend  without  cofts. 
Rooks  J.    Of  the  fame  opinion. 

Leave  given  to  amend  without  cofts. 
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Ftb,  5th. 

At  the  execution 
•fa  writ  of  in* 
qairy  tfter  judf- 
ment  00  demur- 
rer it  is  hoc  com- 
petent to  the 
Defendant  to 
controvert  any 
thing  but  the 
amount  of  the 
fum  in  demand. 


De  Gaillon  v.  Victoire  Harel  L' Aigle. 

JUDGMENT  having  been  given  againft  the  Defendant  in  thii. 
^  cafe  on  demurrer  (a),  the  Plaintiff  at  the  execution  of  a  writ 
of  inquiry  proved  that  the  Defendant  had  acknowledged  the 
debt  to  a  certain  amount:  the  Defendant  on  the  other  hand 
adduced  evidence  to  ihew  that  ihe  had  only  a£led  as  agent  for. 
her  hufband.  The  undcr-flieriff  diredled  the  jurj',  that  if  they 
Ihould  be  of  opinion  that  the  Defendant  really  a£led  in  the 
tranfa6lion  as  agent  for  her  huiband,  they  ought  to  find  a  ver- 
di6l  for  the  Plaintiff  with  only  15.  damages.  This  they  accord- 
ingly did. 

Mair/haU  Seijt.  having  obtained  a  rule  to  fliew  caufe  why  the 
execution  of  this  writ  of  inquiry  ihould  not  be  fet  afide  on  the 
ground  of  improper  evidence  having  been  admitted  on  the  part 
of  the  Defendant, 

Shepherd  Serjt.  Ihewed  caufe  and  contended  that  although  the 
Defendant  by  demurring  had  admitted  ibmething  to  be  due^ 
yet  that  it  was  competent  to  her  to  ihew  that  the  particular  debt 
proved  by  the  Plaintiff  was  contrafted  by  her  as  agent  only, 
and  was  not  the  debt  admitted  by  the  demurrer. 

But  the  Court  were  clearly  of  opinion  that  this  evidence  ought 
not  to  have  been  admitted ;  that  the  only  queftion  to  be  decided 
by  the  jury  was  the  amount  of  the  debt;  and  that  the  queftion 
whether  the  debt  were  contra6led  by  the  Defendant  as  agent 
for  her  hufband,  or  in  her  feparate  capacity,  muft  be  taken  to 
be  determined  by  the  record. 

Ey&e  Ch.  J.  added :  I  am  not  aware  that  I^have  ever  con» 
curred  in  any  decifion  in  which  it  has  been  held  that  if  a  perfon 
defcribing  liimfelf  as  agent  for  another  refiding  abroad,  enter 
into  a  contra6l  here,  he  is  not  perfbnally  liable  on  the  contract 

Per  Curiam^  Rule  abfolute.  (i) 

(a)  Vid.  antt  357.  Green  v.  Hearne,  %  T,  R.  301.   and  Shtfbtri 

{})  Vid.  Bevii  v.  L'mdfelly  %  Str,  1 149.     v.  CbMrter^  4  J".  R^  iJ5* 
Th$Uuj9H  y.JF/etslcrt  Dwg^^iS*  Ed,^* 
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Peix  v.  Brown. 


^    .     n         i.      .  -'^^^.  8th..     * 

\    RULE  «j^  having  been  obtained  by  Srf/owSerjt.  for  referring  wiierejudgment 

a  promifTory  note,  on  which  judgment  had  gone  by  default,  ^^^^q^^^^^' 
^  the  prothonotary  to  compute  principal,  intereft  and  cofts,  miffbry  note,  no 
HtytDood  Serjt,  ftiewed  for  caufe  againft  it  that  the  procefs  was  J7^^,trtheju^^^^ 
not  ferved  till  two  days  after  it  was  returnable.  mentcan  be 

Bat  the  Court  were  of  opinion  that  while  the  judgment  re-  ^^ft^^^^g 
nuiined  in  force  no  caufe  could  be  fhewn  againil  this  rule  the  note  to  the 
founded  on  any  iiTegularity  previous  to  the  judgment;  and  that  ^^^  on»<«7« 
if  the  judgment  had  been  irregularly  obtained  the  Defendant 
nnight  move  to  fet  it  afide. 

Rule  abfolute. 


on 


Doe  ex  dim.  John  Bailey  v.  Roe.  Feh.^\h, 

"^ERBT  Seijt.  moved  for  judgment  againft  the  cafual  eje£lor.  Service  of  a  de- 
iaying  that  as  the  affidavit  of  fervice  qf  declaration  was  not  ment  on  one*of 
the  ufual  form  he  would  ttatc  the  fubftance  of  it.      The  de-  two  tenants  in 
ponent  went  to  the  houfc  of  Thomas  Bailey  and  Wm,  Kirk  the  J^  lirvice 
tenants  in  po/Ieffion,  and  'feeing  two  women  in  the  houfe  ten-  ^^^ 
i^*ed  and  explained  to  them  a  declaration  which  they  refufed 
t*>  accept  and  which  he  fafteiied  on  the  premifes ;  in  returning 
1^=^  met  Wm.  Kirk,  to  whom  he  tendered  and  explained  another 
^^opy  which  he  likewife  refufed  to  accept,  and  which  the  depo- 
^^nt  &ftened  on  another  part  of  the  premifes. 

IyreCIi.  J.    I  do  not  know  that  we  have  ever  conftrued  the 
^'ule  of  Court  (b  ftri6lly  as  to  hold  that  fervice  on  one  of  two 
tenants  in  pofleflion  may  not  be  confidcred  as  a  good  fervice.    • 
^^^  this  cafe  it  is  exprefely  fworn  that  a  declaration  w  as  tendered 
^  Kirk  who  refuled  to  receive  it. 

Rule  granted. 


Menham,  Affignee  &c.  of  a  Bankrupt,  v.  Edmonson,   -w.  9th. 

T'EovER  for  goods  taken  in  execution  at  the  fuit  of  the  Defen-  Itisnoobjeaion 
'*'  dant.  The  caufe  was  tried  before  Rooke  J.  at  the  Guildhall  ^^fl^^'^^'' 
fittings  ill  this  term,  when  it  appeared  that  the  aA  of  bankruptcy  that  it  was^fued 

out  with  intent 
W  defeat  t  previous  execution,  if  no  collufion  appear  on  the  part  of  the  bankrupt.      If  a  creditor  accom- 
pioy  the  IheriflT's  <^cer  in  levying  an  execution  which  is  afterwards  avoided  by  a  comtniflion   of  bank- 
rufitcy,  trover  may  be  maintained  againft  him  by  the  allignces  though  be  has  never  received  either  the 
foods  or  their  value  from  the  ftietiC 


VOL.1.  BB  was 
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'  799*        was  committed  in  December  1 796;  that  in  June  following  a  com* 

M""""'"^      mii&on  was  fued  out,  under  which  four  or  five  creditors  proved 

V.  their  debts :  and  that  the  debt  of  the  petitioning  creditor  aroie  on 

Bdmonsox.    ^q  notes  drawn  by  the  bankrupt  in  his  &veur  for  a  good  con- 

fideration:  that  on  the  30th  March  in  the  fame  year  the  goods 

in  queftion  were  taken  in  execution  at  the  fuit  of  the  Defendant 

who  accompanied  the  {herifTs  officer  to  fee  the  writ  executed. 

At  the  trial  it  was  objeded  by  the  counfel  for  the  Defendant, 
that  the  a6iion  of  trover  was  improperly  brought;  as  it  would 
only  lie  againft  the  Iheriff  in  whofe  hands  the  money  levied  by 
the  execution  remained.  But  this  was  over-ruled.  It  was  then 
urged  that  the  commiffion  was  fraudulently  taken  out  for  the  pur- 
pofe  of  avoiding  the  execution.  The  learned  Judge  left  the 
queftion  of  fraud  to  the  jury,  having  firft  obferved  that  he 
thought  the  evidence  preponderated  in  favour  of  the  Plaintiff; 
that  the  a6l  of  bankruptcy  took  place  three  months  before  the 
execution  was  thought  of;  but  that  the  commiffion  was  tidLeii 
out  in  confequence  of  the  execution,  and  that  under  all  the 
circumftances  the  jury  might  perhaps  be  warranted  in  finding 
the  bankruptcy  fraudulent.     Vcrdi6i  for  the  Defendant. 

Clayton  Seijt.  having  on  a  former  day  obtained  a  rule  to  (hew 
caufe  why  this  verdi6i  ihould  not  be  fet  afide  and  k  new  trial  be 
had,  on  the  ground  of  its  being  contrary  to  evidence,  and  in  a 
great  meafure  to  the  direftion  of  the  Judge, 

Cockell  Seijt  was  now  to^have  (hewn  cauie. 

Sed  per  Eyre  C.  J.  I  do  not  fee  fufficient  ground  for  laying 
that  the  bankruptcy  was  fraudulent.  There  appears  to  be  nodiing 
beyond  mere  fuipicion.  It  is  indeed  highly  probable  that  the 
commiffion  of  bankruptcy  was  fued  out  in  order  to  defeat  the  bill 
of  fale  made  under  the  execution.  This  has  I  doubt  not  been 
frequently  done,  nor  is  there  any  injuftice  in  it ;  one  creditor 
endeavours  to  gain  an  advantage  over  the  other  creditors  by 
taking  his  whole  debt  in  execution;  they  on  the  other  hand 
when  they  fee  all  the  effe£ls  likely  to  be  fwept  away  endeavour 
to  fet  afide  that  execution  by  a  commiffion,  in  order  to  obtain 
an  equal  difliribution  (a).  It  is  alfo  true  that  this  niay  be  done 
-  by  the  contrivance  of  the  bankrupt,  and  the  whole  may  be  a  col- 
lufion,  in  which  cafe  the  Court  will  interfere.  But  where  the 
parties  before  the  Court  are  both  creditors  (landing  in  an  equal 
degree  of  right  and  equally  entitled  to  fiivour,  unlefs  there  be 

{a)  See  the  opinion  of  Ld.  EUon  C.  de-  be  done  with  iht  privity  of  the  UnkrupC. 
creeins  difftrently,  obfenripj  Uiat  it  may     7  f^et.  Jun,  303. 

fome 


Menham 

V. 


IN  THE  Thirty-ninth  Year  of  GEORGE  III.  371 

ibme  circamftance  of  coUufion  on  which  we  can  place  our  finger,        i  799* 
the  bankruptcy  muft  take  efFeft.     The  qucftion  is  not  whether 
this  commiffion  has  been  taken  out  to  avoid  the  execution,  but 
whether  it  has  been  fb  taken  out  with  the  coUufion  of  the  bank-    JSdmonson; 
nipt  himfelf  ? 

Cockell  then  defired  to  take-  the  opinion  of  the  Court  on  the 
point  which  had  been  mooted  at  the  trial,  viz.  Whetlier  trover 
tould  be  maintained  againft  the  Defendant,  or  whether  it  fhould 
not  have  been  brought  againft  the  flieriff,  in  tlie  hands  of  whole 
broker  the  money  remained?  He  cited  Rfi//i  v.  Bakery  Btdl* 
XP.41. 

Eyre  Ch.X  I  had  fome  doubts  at  firft  as  to  this  point,  and 
whether  the  execution  having  been  regularly  made  under  the 
ftuthori^  of  the  law,  and  the  goods  regularly  fold,  the  aftion 
Ihould  not  have  been  brought  for  the  money.  There  is  a  fa6l 
however  in  the  cafe  which  decides  the  ^oint,  namely,  that  the 
Defendant  was  in  company  with  the  flieriff 's  officer  at  the  time 
of  the  execution.  By  the  cafe  cited  it  appears,  that  trover 
may  be  maintained  againft  the  party  him(elf  if  he  give  a  bond 
to  the  flieriff,  bccaufe  giving  a  bond  is  equal  to  intermeddling ; 
aAual  intermeddling  therefore  muft  be  equal  to  giving  a 
bond  (a). 

Per  Curiam^  Rule  ab'folute. 

(«)  In  the  report  of  Rufi  v.  SaMtr,  ia  officer"  though  nomentton  is  there  made  of 

A^ra.  996.,it  isfaid**  thatthe  adioDwas  any  boad  beinf  given  to  indemnify  the; 

wen  brought  againd  the  Defendant,  who  flieriff. 
rcceiired  the   money  without  joining  tlie 

Whalley  v.  Tompson  and  Another.  -r#*.9tfc 

TRESPASS  for  breaking  and  entering  the  Plaintiff's  clofe.  P°«  ^«'>ng  ^^^^ 

Pleas  I  ft,  Not  goilty.   ad,  That  long  before  the  faid  times  joini«g*dofe*  A* 
when  8cc.  and  long  before  the  faid  Plaintiff  had  any  thing  in  the  J"^ j^-  **!*V.^? 

*,  ,.  -  ,,         r  HM-       w  »      1      fornier  of  which 

fiud  clofe  in  which  &c,  (to  wit)  on  the  20th  day  of  March  m  the  a  Way  had  imme- 
year  of  our  Lord  1753  one  Thomas  Adderley  Efq.  was  at  one  and  JJ!-°Ji*Jo^J,^*^g 
the  fame  time  feifed  as  well  of  two  elofts  fituated  in  the  parifii  of  devifesto^.with 
Weddingtan  aforefaid  formerly  called  the  Wood  Chfc  and  Ox  Clofe  "^^l^^^^X^l 
and  lately  divided  uito  four  pieces  and  now  known  by  the  name  that  the'devifee 
oiLiUU  Ley  field  and  Ox  Meadow  as  of  and  in  the  faid  clofe  in  ^r^pp'^rte! 
which  &c.  in  his  demefiie  as  of  fee  and  that  the  faid  Thomas  nances"  cLim  a 
Adderley  and  all  thofe  whofe  eftate  he  then  had  in  the  faid  clofe  j^'^f/J'lZ' 

new  right  of  way 
is  thereby  created,  and  the  old  one  wu  ezthiguiihed  by  the  unity  of  Ceifia  in  the  defifur. 
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1799.  formerly  caUed  the  Wood  Clq/e  and  Ox  Clqfe  and  now  called 
Little  Ley  field  and  Ox  Meadonv  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary  had  ufed  and  enjoyed  and  waa 
TouifoN.  ufed  and  accuftomed  to  have  ufe  and  enjoy  and  the  ikid  Thomas 
Adderley  had  ufed  and  enjoyed  by  his  farmers  and  tenants  a  cer- 
tain way  from  the  King's  highway  in  the  pariih  of  Weddington 
aforefaid  leading  from  Nuneaton  in  the  county  aforefaid  to 
Aiherjlon  in  the  faid  county  imto  into  through  over  and  along 
the  faid  clofe  in  which  &c.  to  the  faid  clofcs  formerly  called  the 
Wood  Clofe  and  Ox  Clofe  and  now  called  Little  Leyjield  and.Obr 
Meadc/w  and  from  thence  back  again  by  the  fame  way  to  the  faid 
common  highway  for  himfelf  and  themfelves  and  his  and  their 
tenants  and  his  and  their  fervants  to  pafs  and  repafs  on  foot  and 
with  their  cattle  carts  and  other  carriages  at  all  times  as  occafion 
required  as  an  eafement  and  appurtenance  belonging  to  the  faid 
clofes  formerly  called  the  Wood  Clqfe  and  Ox  Clofe  and  now 
called  Little  Leyfeld  and  Ox  Meadxm  And  the  faid  Thomas 
Adderley  being  fb  feifed  as  well  of  the  faid  clofe  in  which  &c.  as 
of  the  faid  clofes  formerly  called  the  Wood  Clofe  and  Ox  Clqfe 
and  now  called  Little  Leyfield  and  Ox  Meadow  and  fb  having 
ufing  and  enjoying  the  faid  way  as  an  eafement  and  appurte- 
nance belonging  to  the  faid  clofes  formerly  called  the  Wood 
Clofe  and  Ox  Clqfe  and  now  called  Little  Ley  Held  wA  Ox 
Meadow  aflen^ards  (to  wit)  on  the  fame  day  and  year  laft 
aforefaid  at  Weddington  aforefaid  in  the  county  aforefaid  did 
duly  make  and  publifh  a  certain  codicil  to  his  lafl  will  and 
teflament  the  faid  codicil  being  in  writing  and  duly  executed 
to  pafs  real  eftates  and  did  thereby  (amongfl  other  things) 
give  and  devife  the  faid  clofes  formerly  called  the  Wood  Clqfe 
and  Ox  Clqfe  and  now  called  Little  Leyfield  and  Ox  MeadJctm 
with  their  and  every  of  their  appurtenances  to  the  ufe  of  his 
fifler  Elizabeth  Liptrott  for  and  during  the  term  of  her  natural 
life  remainder  to  Amicia  Bracebridge  the  then  fecond  and 
yoimgefl  daughter  of  Philip  Bracebridge  Clerk  and  the  heirs 
of  her  body,  remainder  to  the  right  heirs  of  the  feid  Philip  And 
the  faid  Thomas  Adderley  afterwards  and  before  the  faid  times 
when  &c.  (to  wit)  on  the  15  th  day  o^  February  in  the  year  of  our 
Lord  1757  at  Weddington  aforefaid  died,  not  having  revoked  or 
altered  his  faid  codicil  and  fo  feifed  as  aforefaid  as  well  of  and  in 
the  faid  clofes  formerly  called  the  Wood  Clq/e  and  Ox  Clq/eandno^ 
called  Little  Leyfeld  and  Ox  Meadawynih  the  rights  members  and 
Appurtenances  thereunto  belonging  as  of  and  in  the  laid  clofe  in 

which 
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iHiich  &c.  upon  whofe  death  the  faid  Elizabeth  Liptrott  by  vir-  1799- 
tue  of  the  faid  devife  afterwards  and  before  the  fame  times  when 
&c.  (to  wit)  on  the  (ame  day  and  year  laft  aforefaid  entered  into 
the  faid  clofes  formerly  called  the  Wood  Clofe  and  Ox  Clqfe  and  Tompiow. 
now  called  Little  Leyjield  and  Ox  Meadonx>  together  with  all 
the  rights  members  and  appurtenances  thereunto  belonging  Ip 
devifed  to  her  as  aforefaid  and  was  thereof  feized  for  and  during 
the  term  of  her  natural  life  and  had  ufcd  and  enjoyed  by  her 
fiumers  and  tenants  the  faid  way  as  an  eafement  and  appur- 
tenance belonging  to  the  faid  clofes  formerly  called  the  Wood 
OS^and  Ox  Clqfe  and  now  called  Little  Leyjield  and  Ox  Mea* 
daw  (to  wit)  at  Weddington  aforefaid  in  the  county  aforefaid  and 
the  iaid  Elizabeth  Liptrott  being  fo  thereof  poflefled  and  fb  ufing 
and  enjoying  the  faid  way  afterwards  (to  wit)  on  the  fecond  day 
cX  March  in  the  year  of  our  Lord  1 765  at  Weddington  aforefaid 
died,  whereupon  the  faid  Amicia  Bracebridge  afterwards  and 
before  the  faid  times  when  &c.  (to  wit)  on  the  fame  day  and 
year  lafl  aforefaid  entered  into  the  faid  clofes  formerly  called 
the  Wood  Clqfe  and  Ox  Chfe  and  now  called  Little  Leyjield  and 
Ox  Meadow  together  with  all  tlie  rights  members  and  appurte- 
nances thereynto  belonging  fo  devifed  to  her  as  aforefaid  and 
became  feifed  thereof  to  her  and  the  heirs  of  her  body  and  had 
ufed  and  enjoyed  by  her  farmers  and  tenants  tne  faid  way  as  an 
eq/ement  and  appurtenance  belonging  to  the  faid  clofes  formerly 
CflJIed  the  Wood  Clofe  and  Ox  Clqfe  and  now  called  Little  Ley^ 
field  and  Ox  Meadcm  (to  wit)  at  Weddi?igton  aforefaid  in  the 
county  aforefaid.  And  the  faid  Amicia  being  fo  feifed  as  afore- 
faid and  fo  ufing  and  enjoying  the  faid  way  afterwards  (to  wit)  on 
the  19th  day  of  September  in  the  year  of  our  Lord  1769  at  Wed" 
dington  aforefaid  in  the  county  aforefaid  intermarried  with  one 
George  Hemming  Efquire  whereby  the  faid  George  and  Amicia 
in  right  of  the  faid  Amicia  became  and  were  and  ftill  are  feifed  of 
and  in  the  faid  clofes  formerly  called  the  Wood  Clqfe  and  Ox  Clofe 
and  now  called  Little  Leyjield  and  Ox  Meadow  with  all  the  rights 
membersandi^purtenancesthereuntobelongingtothefaid  George 
and  Amicia  and  the  heirs  of  the  body  of  the  faid  Amieia^  and  had 
ufed  and  enjoyed  by  their  farmers  and  tenants  the  faid  way  as  an 
eafement  and  appurtenance  belonging  to  the  fame  And  being  fo 
thereof  feifed  and  fo  ufing  and  enjoying  the  faid  way  as  laft  afore- 
faid the  faid  George  afterwards  and  before  the  faid  times  when 
&C.  (to  wit)  on  the  firft  day  oi  January  in  the  year  of  our  Lord 
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1 799.  1 796  dcmifed  the  fidd  clofes  formerly  called  the  Wood  Clqfesni 
— —  Ox  Clqfe  and  now  called  Utile  Leyjkld  and  Ox  Meadow  with  all 
HALLEY  ^^  rights  members  and  appurtenances  thereunto  belonging  to 
ToMrioN.  one  Thomas  Tompfon  the  elder,  who  thereupon  entered  into  and 
became  and  ftill  is  poflefled  of  the  faid  clofes  formerly  called  the 
Wood  Clqfe  and  Ox  Clqfe  and  now  called  Little  Ley  field  exA  Ox 
Meadcrm  together  with  all'  rights  members  and  appurtenances 
thereunto  belonging  and  held  ufed  and  enjoyed  the  iaid  way  as 
aforefaid  and  being  fo  poficflcd  thereof  the  faid  Defendants  as 
iervants  of  the  faid  Thomas  Tompfon  the  elder  and  by  his  omi- 
mand  at  the  faid  feveral  times  when  &c.  pafled  and  repa£U  on 
footiand  with  horfes  mares  geldings  carts  and  other  carriages 
from  the  faid  King's  conunon  highway  in  the  faid  parifh  of 
Weddington  unto  into  through  over  and  along  the  faid  doife  in 
which  &c.  to  the  faid  clofes  formeriy  called  the  W\x>d  Clqfe  and 
Ox  Clqfe  and  now  called  Little  Leyjield  anfl  Ox  Meadaao  and 
from  dience  back  again  by  the  fame  way  to  the  faid  common 
highway  as  occafion  required  ufing  the  faid  way  a^  an  ecifement 
and  appurtenance  to  the  faid  clofes  formerly  called  the  Wood,Clqfr 
and  Ox  Clqfe  and  now  called  Little  Leyjield  and  Ox  MeadJofw^ 
as  it  was  lawfkl  for  them  to  do  for  the  caufe  aforefaid. 
this  &c.  wherefore  &c. 

General  demurrer  and  joinder. 

LsC  Blanc  Serjt.  was  this  day  to  have  argued  in  fupport  of  the 
demurrer  on  thefe  grounds,  viz.  that  T.  Adderley  could  not 
fcribc  for  a  right  of  way  over  his  own  foil ;  that  he  could  not  hav€^3 
the  way  as  an  eafement  or  appurtenance  belonging  to  one  clofe  whil^^ 
he  was  feifed  in  fee  of  both,  fince  whatever  right  of  way  mighsr  . 

I      '       have  exifted  while  the  clofes  were  feparate  property  was  extin 

guiOied  by  the  unity  of  feifin  (a) ;  that  being  cxtinguifhed  there— ' 
fore  it  did  not  exift  as  a  right  of  way,  eafement,  appurtenance  o^k: 

(a)  See  this  pofition  fupportcd  by  feveral  it  hath  it's  being  not  by  prercription  but 

cafes   coUefted   in    f7n. /f3r.  Extinguifh-  Jure  natune,f>fr  H^Liti»ci  J.  S.C.Sothin^ 

meat,  (A.  Ic  C.)  But  it  appears  that  there  not  ilTumg  out  of  lands  as  parts  of  the  pro6tss 

is  a  diftin^ion  between  rights  which  are  of  hut  due  in  another  rcfpedi,  though  takecrrra 

neceflity  and  thofe  which  are  merely  by  way  within  the  lands,  are  not  extinguHhcd  h^nr" 

of  eafement ;  the  former  are  not  dettroyed  unity  of  poflelfion,  />av.  5,  6.  as  wunm-  ^ 

by  unity  of  feiGn ;  as  a  way  to  church  or  35  ^-^»  55*  56.    Dyer  327.    franchifei-^ 

market,  i  Xol.  Abr.   ExtinguiOiment,  936.  waife,  ftray,  wreck,  leet,  &c.     Nor  things 

/.  z.  Sury  v.Pigotf  Popb.  I  ^%.  per  Dodderidge  which  are  part  of  the  profits  of  the  land  «im^ 

J.  zBulfi.  340.  S.  C.  JVby  84.  S.Q,   or  a  payable  by  fuch  perfon  only  who  hastb^ 

gutter  carried  through  an  adjoining  tene-  land,  if  they  commence  upon  aay  perieoat 

laent,  zi  J7. 7.  25.   or  a  watercourfe  run-  refpeA,  and  not  in  refpe^t  of  the  land,  anC 

ning  over  the  adjoining  Unds.  Sury  v.  Pigotj  fo  that  the  perfon  only  is  charged,  and  fwr 

Popb,  x66.  Latch  153. 5.  C.  3  Bmlfi,  340.  the  land,  as  annuities,  tithes,  proodes  Ire. 

S«  C.  though  that  is  alfo  laid  to  be  becaufe  Dav*  5s  6. 

-any 
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«ny  fpecles  of  property  corporeal  or  incorporeal,  which  could        I799* 
pais  by  the  will  of  T.  Adderley  under  the  word  "  appurtenances"         ' 
fuppofing  that  word  to  be  fufficient  to  carry  it;  that  not  being         ballet 
ftated  as  a  way  of  neceiOSty  it  could  not  be  raifed  by  operation  of     Tomfsok. 
law :  and  not  being  given  by  exprefs  words  the  devifee  could 
not  take  it  as  a  new  grant 

Williams  Seijt  contra  (being  called  upon  by  the  Court,  who  in- 
clined againft  the  plea  in  bar,  to  ftate  the  grounds  on^which  he 
meant  to  defend  it).  The  Court  will  not  on  a  general  demurrer, 
take  notice  that  this  right  of  way  in  T.Adderley  is  informally 
pleaded  viz,  by  way  of  prefcription.  The  averment  in  fubftance 
amounts  to  this ;  that  T,  Adderley  for  a  long  time  previous  to  the 
devife  ufed  a  way  over  the  locus  in  quo^  to  the  clofe  devifed,  as 
an  eafement  and  appurtenance  to  the  latter.  By  the  devife  ther^ 
fore  of  **  Leyjield  and  Ox  Meadam  with  their  and  every  of  their 
aj^urtenances"  the  way  in  queftion  may  well  pais ;  the  word 
•*  appurtenances"  being  clearly  fufficient  to  carry  a  right  of  way. 
Plcnod.  1 70.  Suppofe  a  man  being  pofTefTed  of  two  dofes  with  a 
caufeway  leading  over  one  into  the  other,  alienate  the  latter ; 
after  which  the  alienee  ufe  and  enjoy  the  caufeway  for  forty 
years ;  would  he  not  have  obtained  a  good  right  of  way  ?  Such 
a  ufer  would  be  fufficient  evidence  to  fupport  an  a6iion  on  the 
cafe  by  the  alienee,  for  any  interruption  of  that  right  Now  in 
this  cafe  the  devifor  died  in  1757 ;  the  devifee  for  life  entered 
and  enjoyed  the  way  till  his  death,  upon  which  the  ranainder- 
man  entered  and  has  enjoyed  it  fi*om  that  time  to  this.  Tlien  is 
it  confiftent  to  fay,  that  the  Defendant  might  maintain  an  a6lion 
'for  the  interruption  of  this  way,  and  yet  that  he  cannot  ufe  it 
without  being  fubjeA  to  an  a6lion  ? 

Eyre  Ch.  J.  There  can  be  no  doubt  that  the  word  "  ap- 
purtenances" may  convey  an  exifling  right  of  way.  But  from  The 
moment  that  the  pofleflion  of  two  clofes  is  united  in  one  perfon, 
all  fubordinate  rights  and  eafements  are  extinguifhed.  The  only 
paint  therefore  that  could  poffibly  be  made  in  this  cafe  is,  that  the 
ancient  right  which  exifled  while  the  pofleffion  was  diflinft  was 
merely  fufpended,  and  may  revive  again.  If  it  be  flated,  that  a  man 
and  his  anceflors  have  been  in  pofleffion  of  two  adjoining  clofes, 
and  a  prefcription  be  then  fet  up  for  a  way  over  one  to  the  other, 
that  prefcription  will  hefelo  defe.-. — If  indeed  the  fields  were  let  to 
different  tenants,  and  from  time  immemorial  a  caufeway  had 
been  built  over  one  field  to  the  other,  by  which  the  tenants  had     [  276  j 
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'  799*  pafled  and  repaffed,  this  in  ufer  and  in  fa6l  would  be  a  road,  but 
there  would  be  no  right  to  a  road  in  point  of  law,  for  no  right 
could  exift  in  the  owner  independent  of  the  fee-fimple.  If  an 
ToMFsoK.  alienation  of  one  of  the  clofes  was  to  take  place,  and  the  alienee 
were  afterwards  allowed  to  ufe  the  cauleway,  a  right  might  pot 
fibly  grow  out  of  fuch  ufer  to  him ;  but  that  is  not  the  cafe  on 
this  record,  and  unlefi  the  claim  of  thefe  Defendants  can  be  put 
in  fome  legal  form  it  will  not  avail  them.  Circumftances  thrown 
into  the  record,  which  might  poflibly  be  fuflicient  to  fupport  an 
a6lion  on  the  cafe,  will  not  neceflarily  be  an  anfiver  to  an  a^ion 
of  tre{pafs.  I  admitted, during  the  argument,  that  the  word  "ap- 
purtenances" would  carry  anyeafement  or  legal  right.  Upon  that 
it  was  obferved,  that  if  the  road  in  queftion  had  been  defcribed 
in  the  devife  it  would  have  pafled :  and  that  obfervation  was 
followed  up  by  a  queftion,  Whether  the  word  "  appurtenances" 
would  not  carry  any  eafemcnt  or  right  that  would  pais  by  a  par- 
ticular defcription  ?  To  which  I  anfiver,  that  it's  operation  muft 
be  confined  to  an  old  exifting  right,  and  that  if  the  right  of  way 
had  pafled  in  this  inftance  it  muft  have  pafled  as  a  new  eafe- 
ment  (a).  Had  the  devife  been  "  with  the  way  now  ufed"  it 
would  certainly  have  been  a  devife  of  the  clofe  A,  with  an  ea^ 
ment  newly  created.  The  word  "  appurtenances"  in  this  will 
had  nothing  to  operate  upon. 

Per  Cttriam^  Judgment  for  the  Plaintiff. 

{a)  A  way  to  a  mill  bavins  been  extin-  were  aHlzncd  to  ooe  and  the  land  to  the 

guithed  by  unity  of  polTeflion  in  J.  5.,  he  other:  held  that  the  way  was  revived  :    /«- 

died  ;  whereupon   partition  was  made  he-  men  viJetur  th^t   it   is  a  new  way.     Sf^ 

tween  his  daughters;  the  mill  and  way  Abr.  Ext'tMguiJhmcnty  pl.i^. 


-ft*.  91I1.      ^  JEa:  parte  Grace. 

Ifipcrfon  /^^^  Harrifon  being  pofTefled  of  a  beneficial  leafe  under  the 

jointly  intereftcd  v^  truftees  of  acharity,  died  leaving  his  widow  adminiftratrix  oi 
inaleare,okuin  his  effefts.  By  his  death  Mrs. /forrJ/&7^  became  en ti tied  to  the  leafe - 

hi^fe7olily°  j^^^^^y  ^^^*^  ^-  ^-  Hairijbn,  her  fon  by  the  deceafed,  and  then  an 
and  tlie  leafe  infant.  Soon  aften^'ards  Mrs.  Harrifon  married  W.  Grace,  who  as 
EeTalUeteW '  ^^^  hulband  having  taken  poflTefGon  of  the  above-mentioned  leafe 
to  have  aded  as  and  title  deeds,  on  the  approaching  expiration  of  the  leafe  (and 

truflee,  and  the 

infant  may  claim 

his  (hare  of  the  benefit ;  but  if  it  do  not  prove  btneficiil  he  mud  take  it  upon  himfelf. 

during 
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during  the  infancy  of -E.  T.  Harrifon)  treated  with  the  truftees        1799. 
for  a  renewal  of  it  to  himfelf  only,  and  in  his  own  name ;  this  he  ' 

accordingly  obtained.  W.  Grace  having  afterwards  become  a  ?.*  P""* 
bankrupt,  his  affignees  took  pofleflion  of  the  leafe  and  were  pro- 
ceeding to  fell  it  for  the  benefit  of  the  eflate,  when  E.  T.  Harrifon 
having  attained  the  age  of  twenty-one,  claimed  his  proportion  of 
the  money  arifing  from  the  fale  of  the  leafe.  This  matter  having 
been  referred  to  arbitration,  an  award  was  made  in  favour  of 
J5.  T.  Harrifon. 

Shepherd  Serjt.  on  a  former  day  obtained  a  rule  to  fhew  caufe 
why  this  award  fhould  not  be  fet  afide,  and  now  contended,  that 
no  trufl  refulted  to  E.  T.  Harrifon  by  operation  of  law,  but  that 
the  leafe  which  W.  Grace  had  obtained  muft  be  confidered  as  his 
fole  property,  fince  there  was  no  covenant  for  renewal  in  the  ori- 
ginal leafe.  He  urged  that  JV.  Grace  by  flipulation  with  the  truf^ 
tees  had  been  obliged  to  layout  money  on  the  eflate  without  being 
able  to  afcertain  whether  E.  T.  Harrifon  would  aflent  to  it,  and 
that  the  principle  of  this  award  would  enable  an  infant  in  rucl|i  a 
cafe  to  claim  a  benefit  if  the  leafe  proved  to  be  beneficial,  and  if 
otherwife  to  refufe  his  concurrence  and  throw  the  whole  burden 
on  the  truflee. 

Sedper  Eyre  Ch.  J.  Thefe  arguments  might  have  weight  if 
it  were  now  to  be  decided  for  the  firft  time  whether  a  perlbn  re- 
newing a  leafe  in  which  he  is  partly  interefled,  and  in  which 
another  perfbn  (that  perfon  being  an  infant)  is  alfo  partly  inte- 
refled, fhall  or  fhall  not  be  confidered  a  truflee.  The  point  has 
been  decided  at  leafl  forty  times.  Grace  took  the  leafe  at  his  own 
peril ;  if  it  had  not  turned  out  beneficial  he  mufl  have  fuflained 
the  lofs,  but  as  it  is  a  beneficial  leafe  it  mufl  be  for  the  benefit  of 
the  trufl.  TTiis  is  the  peculiar  privilege  of  the  unprote6led  fitua« 
tion  of  an  infant.  In  the  prefent  cafe  it  has  clearly  proved  a 
beneficial  leafe,  or  tliis  application  would  not  have  been  made  to 
the  Court.  As  to  any  fums  which  may  have  been  paid  for  the 
renewal  of  the  leafe,  or  laid  out  in  confequence  of  it,  ^.  2.  Har^ 
rifon  mufl  contribute  his  due  proportion  before  he  can  claim  any 
advantage,  and  as  the  fund  is  in  the  hands  of  Grace  he  may  do 
himfelf  juflice.  The  point  is  perfe6lly  familiar ;  the  trufl  arifes 
by  implication  of  law,  and  is  not  within  the  flatute  of  Frauds. 
If  Grace  thinks  himfelf  aggrieved  he  may  apply  to  a  court  of 
equity,  which  is  more  competent  to  difcufs  this  queftion ;  but  to 
me  it  appears  that  the  award  is  both  equitable  and  jail,  and  not 
to  be  controverted. 

Shepherd 


378 


1799' 

£x  parte 
Graci. 


CASES  IN  HILARY  TERM 

Shepherd  then  added,  that  the  aflignees  only  wiflied  to  take 
the  opinion  of  the  Court,  and  would  be  perfe£ily  fatisfied* 
Per  Curiam^  Rule  difcharged* 

Le  Blanc  Serjt  in  fupport  of  the  award* 


j^^^.  nth. 


Kitchen  v.  BLANCfHARD* 


i^ce 


A  Defendant        JlyfARSHALL  Seijt.  thig  day  fupported  a  rule  for  fetdng  afidc 
bmrptrUcSliJ  an  interlocutory  judgment,  by  (hewing  the  following  fup- 

till  after  appear-  pofed  irregularity,  viz.  The  Defendant  before  appearance  de- 
manded a  bill  of  particulars  under  a  Judge's  order;  previous  to 
the  expiration  of  which  order  the  Plaintiff  figned  judgment  for 
want  of  a  plea.  He  contended,  that  a  Defendant  need  not 
appear  till  he  has  actually  obtained  the  particular ;  fince  the 
particular  when  obtained  may  afford  a  reafbn  for  not  proceeding 
in  the  a6lion,  if  the  demand  appear  to  be  jufl. 

The  Court  being  of  opinion  that  the  Defendant  has  no  right 
to  demand  a  bill  of  particulars  till  he  has  appeared, 

Difcharged  tEe  role. 


The  action  on 
the  cafe  againft 
the  (herrfffor 
taking  infuf- 
ficient  pledget  in 
replevin  ought  to 
be  brought  by 
the  perfon  mak- 
ing  cognizance 
where  there  is 
no  avowant  on 
the  record. 


Pace  v.  Sir  John  Eamer  Knight,  and  Another. 

THIS  was  an  a^ion  on  the  cafe  by  the  PIjaintifT,  who  had  made 
cognizance  as  bailiff  of  one  Alexander  Blair  Efq.  in  an  a&ioo 
of  replevin,  againft  the  Defendants  as  fheriff  of  Middlefex^  for 
having  taken  infu£Bcient  pledges. 

Plea.     General  ifliie. 

This  caufe  was  tried  before  BuUer  J.  at  the  Wejlmifi/ler  fittings 
afler  laft  Trinity  Term^  when  it  was  obje6ied  that  the  a6kion 
would  not  lie  in  the  name  of  the  perfon  making  cognizance,  but 
ought  to  have  been  brought  in  the  name  of  the  landlord.  The 
learned  Judge  however  obferving,  that  the  obje6lion  was  c»i  the 
record,  and  might  be  the  fubje^  of  a  motion  in  arrefl  of  judg- 
m^it :  the  caufe  proceeded,  and  a  verdi£t  was  found  for  the 
Plaintiff.     Damages  j^i2o. 

Accordingly  a  rule  nifi  for  arrefling  the  judgment  having  been 
obtained  in  laft  term, 

13  Shepherd 
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Shepherd  Seijt  now  ftiewed  cau£e.   The  only  queftion  in  this        ^799* 

Caie  is,  whether  the  perfon  making  cognizance  be  competent  to  - 

maintain  this  a6lion  ?  Now  as  it  is  in  the  eleftion  of  the  PUin-  ^' 

tiflFin  replevin  to  declare  againft  the  bailiff  only,  or  to  join  the       Eam«r. 

landlord  with  him,  if  the  bailiff  be  not  competent  to  maintain 

this  a^iion,  the  Plaintiff  in  replevin  will  always  have  it  in  his 

power  to  exempt  the  fheriff  from  being  refponfible  for  taking 

Iniufficient  pledges.     At  common  law  the  fheriff  was  bound  to 

take  pledges  for  profecuting  the  replevin:  by  the  flat,  of  We/lm.  2. 

c  2-  he  is  directed  not  only  to  take  pledges  for  the  profecution 

|>ut  for  the  return  of  the  diflrefs,  if  it  fhall  be  awarded.     On 

the  conftru£lion  of  that  ftatute  it  has  been  held,  that  an  a£iioii 

will  lie  againft  the  fheriff  if  he  take  infufficient  pledges;  and  if 

am  a6iion  will  lie  on  that  ftatute,  in  whofe  &vour  can  it  lie  but 

4n  his  who  is  entitled  to  a  return  of  the  diftrefs  ?  Now  the  Plain* 

"tiff  in  replevin  having  in  this  cafe  declared  againft  tlie  bailiff,  he 

alone  is  entitled  to  the  return.   By  the  cafe  ofBlacketi  v.  Criffbp^ 

T^Ld,  Raym,  278.  it  appears,  that  when  the  fheriff  takes. a  bond 

for  the  return  of  the  diftrefs  he  does  it  by  virtue  of  ftat  Wejlm.  2. 

Now  the  1 1  Geo,2.  c,  19.^^23.  direAs,  that  fiich  bond  may  be 

afligned  to  the  avowant  or  the  perfon  making  cognizance^ 

meaning  thereby  to  give  the  party  entitled  to  the  return  of  the 

diftrefs,  an  aiSUon  on  the  bond  againft  the  fureties  in  his  own 

name,  inftead  of  his  a6lion  in  the  name  of  the  fheriff.     If  then 

thefe  fureties  had  been  fufficient  there  is  no  doubt  but  that  the 

perfon  making  cognizance  would  have  had  a  right  of  a£lion  on 

the  bond  againft  the  fureties.     Now  on  the  conftru£lion  of  flat. 

"tfie/lnu  2.  the  fheriff  ftands  in  the  place  of  the  infufficient  fure^ 

tiesy  and  is  re^onfible  for  their  default.  On  principle  therefore 

tbe  perfon  making  co^iizance  is  not  only  entitled  to  bring  this 

aftion,  but  is  the  only  perfon  who  can  maintain  it.    The  flieriff 

is  rel^nfible  for  the  infufficiency  of  the  pledges ;  the  pledges 

hind  themfelves  for  the  return  of  the  diftrefs ;  and  the  perfon 

to  whom  they  are  to  anfwer,  is  he  who  alone  can  demand  the 

return^  vk:,  the  party  making  cognizance,  who  alone  is  entitled 

to  iue  the  writ  de  retomo  habendo.   Moreover  the  fureties  for  the 

profecution  areanfwerable  not  only  for  the  return  of  the  catde  but 

alio  for  the  cofts  of  the  a6iion  of  rq)levin ;  and  the  only  perfon  ' 

entitled  to  thofe  cofts  is  the  Defendant  in  replevin*  {The  Court 

obferved,  that  at  common  law  the  pledges  were  only  bound  to  / 

aniwer  for  the  amercement  profalfo  clamare :  but  that  as  the 

fecurity 


Pace 
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1 799.  fecurity  is  now  taken  by  bond,  the  Court  will  not  reliere  againft 
the  penalty  without  obliging  the  furety  to  pay  cofts.]  The  judg- 
ment in  replevin  is  Angularly  conftituted :  it  is  a  double  judg- 

£amcr.  ment,  that  the  Defendant  have  a  return,  and  that  he  recover  the 
arrears  of  rent,  though  the  proceeding  be  under  the  ftaL  1 7  Car.  2. 
r.  7.:  and  the  reafon  for  retaining  the  old  form  in  addition  to 
judgment  for  the  recovery  of  the  money,  is  ftated  in  Cooper  v. 
Sherbj'ooke^  2  JVilf  ii*].  and  Baker  v.  Lade,  Carik.2^4. 

CocJcell  Serjt.  in  fupport  of  the  rule.  The  objection  to  the 
PlaintifTs  recover}^  is,  that  he  has  no  intereft  in  the  fuit.  Now 
it  is  eflential  in  an  a6lion  on  the  cafe  that  the  party  complaining 
fhould  prove  himfelf  to  be  really  damnified.  The  landlord 
alone  is  entitled  to  the  diftrefs,  and  the  bailiff  is  merely  his  in- 
ilrument  for  the  recovery  of  it.  If  a  return  be  made,  it  is  to 
the  landlord's  advantage ;  he  therefore  alone  is  fubflantially  in- 
terefled  in  obtaining  it.  No  argument  in  the  PlaintifTs  &yoiir 
can  be  drawn  from  that  part  of  the  1 1  Geo.  2.  which  direAs  that 
the  bond  may  be  afligned  to  the  party  making  cognizance; 
fince  it  by  no  means  follows  from  the  exprefs  provifions  of  that 
flatute  that  he  would  be  entitled  to  any  a6lion  independent  of 
the  aa.  The  cafe  ftands  on  the  principles  of  the  common  law 
and  the  conflruftion  of  the  flat.  Wejlmin/ler,  there  being  no 
authorities  upon  the  fubje£l.  The  a6lion  is  brought  againfl  the 
fheriff,  becaufe  the  landlord  is  injured ;  then  upon  what  prin- 
ciple can  the  bailiff  be  allowed  to  maintain  it  ?  If  he  recover 
damages  he  will  not  be  entitled  to  retain  them,  but  mufl  paj 
them  over  to  his  principal. 

Eyre  Ch.  J.  I  am  very  glad  to  find  that  the  cale  is  not  in- 
cumbered with  any  authorities  which  might  be  fuppofed  to  fland 
in  the  way  of  plain  juftice  and  good  fenfe.  Independent  of  au- 
thorities, it  appears  to  me  one  of  the  clearefl  cafes  that  ever  came 
before  the  Court.  It  is  admitted  that  the  Plaintiff  in  replevin 
may  declare  againfl  the  bailiff,  without  putting  any  perfbn  on  the 
record  to  fland  in  the  fituation  of  avowant.  Now  by  the  courfe  of 
the  proceedings  in  replevin  it  appears  clearly,  that  if  the  a£lion  be 
brought  againfl  the  bailiff  alone,  and  he  maintain  his  cognizance, 
he  will  be  entitled  to  judgment  and  to  have  the  writ  de  retomo 
"  habendo.  The  law  gives  him  a  right  to  the  pofleffion  of  the  goods, 
and  if  the  fheriff  return  that  the  goods  are  eloigned,  is  not  the 
bailiff  damnified  in  being  deprived  of  that  pofleffion  to  which  the 
law  has  given  him  a  right,  or  fhall  the  judgment  which  he  has 

obtained 
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obtained  be  altogether  defeated,  becaufe  there  is  a  truft  and 
confidence  exifting  between  him  and  another  perfon?  It 
being  once  eftabliflied,  that  the  aftion  of  replevin  will  lie 
againft  the  bailiff  alone,  and  that  he  may  have  the  writ  de  retotmo 
kabendo^  all  the  reft  follows  as  a  neceflary  confequcnce.  It  is 
immaterial  to  the  fheriff  who  brings  the  aftion,  fince  he  can  be 
anfwerable  but  to  one  perfon,  and  that  muft  be  the  perfon  on 
record.  I  am  perfeftly  fatisfied  on  principles  of  rcafon  and 
good  fenfe,  independent  of  the  laft  ftatute,  that  the  perfon 
making  cognizance  is  the  only  one  entitled  to  bring  this  a6lion, 
and  that  if  the  landlord  himfelf  had  brought  it,  we  fhould  have 
been  obliged,  however  unwillingly,  to  have  given  judgment 
againft  him. 

RooKE  J.  I  am  clearly  of  the  fame  opinion.  The  bailiff 
was  the  party  on  record  in  the  a£lion  of  replevin,  the  only  per- 
fon entiUed  to  a  return  of  the  diftrefs,  and  therefore  the  proper 
perfon  to  bring  this  adiion. 

Rule  difcharged.  (a] 


381 


1799, 


Pag& 
£amka» 


(tf)  When  this  motion  Hrd  came  on,  the 
foUowing  cafe  wns  referred  to  by  Mr.  Jufl. 
BulUr^  from  the  paper-book  in  his  pof- 
feffion. 

Arehtr  and  Others,  Aflignees,  Ac.  v. 
DudUy  and  Othen,  E.  22  Gc9. 3.  B.  R, — 
Debt  bf  the  Plaintiflls  as  aflignees  of  H,  C. 
^.Efq.  late  fkeriffof  Shropjbire^fecundum 
firwMmJtatutit  they  being  infants,  and  ap- 
pearing by  Sarah  Baronefs  Arcbtr  their 
j^rothein  ami,  and  complaining  for  that 
whereas  J,  D,  complained  to  the  faid  H. 
C,  W,  agamft  the  Plaintiffs,  for  taking  and 
nojuftly  detaining  certain  goods  and  chattels 
of  the  fiid  J.  D.  and  prayed  that  they  might 
be  rei^vied  and  delivered  to  him ;  there- 
upon the  faid  H.  C.  JV.  took  from  the  faid 
y,  D,  and  the  two  other  Defendants  as  re- 
jponfibk  fureties,  a  bond  in  double  the 
value  of  the  goods  fo  di(lrained  (that  value 
being  afcertained  by  the  oath  of  a  credible 
wicnefii)  the  condition  of  which  was,  that  if 
the  faid  J.D.  Ihoull  appear  at  the  next 
county  court  to  profecute  his  aflion  with 
efi«d  againft  the  Pbintiffis,  and  al(b  make  a 
return  of  the  goods  and  chattels,  if  a  return 
fliould  be  adjudged,  and  alfo  keep  indem- 
nified the  faid  H.  C.  W.  and  his  deputy  and 
beilifi,  touching  the  replevin,  then  the  ob- 
l^ation  to  be  void,  or  elfe,  tec.  Profert,  &.c. 
-—And  thereupon  H.  C.  IV,  replevied  the 
goods,  fcc  and  J»  D,  at  the  next  county 


court  came  in  his  own  proper  perfon  and 
levied  his  plaint  againd  the  plaintiffs,  and 
removed  the  record  by  re.fa.lo,  into  JC.J?. 
and  complained,  &c.  (here  followed  the  de- 
claration in  replevin  againlt  the  Plaintifis 
and  T,  Hunt  their  bailiff,  imparlance  prayed 
by  them  and  obtained,  avowry  by  the  pre- 
fent  Plaintiffs  and  cogniznnce  ^by  T.  Hunt 
for  rent  in  arrear,  future  day  to  plead  prayed 
by  y,  /).,  his  non-appearance  and  confe- 
quent  judgment  />r«  retorno  babendo.  to  the 
prefent  Plaintiflls);  and  Plaintiffs  averring 
that  y.  D.  made  no  return,  by  which  the 
bond  became  forfeited  to  the  faid  H.  C,  W,^ 
fet  out  the  affignment  by  him  of  the  bond 
under  the  (tatute  to  themfelves.  By  means 
whereof,  ice.  and  by  force  of  the  ftatute,  Icc^ 
a£iio  accrevlty  &c. 

Plea.  And  the  faid  7.  /).,  y,  C,  and 
H.  W,  in  their  own  proper  perlbns  come  and 
pray  judgment  of  the  afore  faid  bill  becaufe 
they  £iy  that  the  faid  71  Huni  in  the  (aid 
bill  mentioned  againft  whom  tlie  faid  y,  2). 
levied  his  aforefaid  plaint  as  well  as  agunft: 
the  faid  Plaintifl^  in  manner  aforeCiid  and 
who  as  theur  bailiff  well  acknowledged  the 
taking  of  the  aforefaid  goods  and  chattels  in 
the  faid  condition  of  the  (aid  writing  obliga- 
tory and  bill  mentioned  in  manner  and  form 
as  in  the  faid  bill  is  alledged  and  to  whom  as 
a  perfon  making  fuch  cognizance  as aforeiiud 
the  aforeiaid  writing  obligatory  was  or  ought 
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to  have  been  afugned  as  well  as  to  the  faid 
Pbintlffs  according  to  the  form  of  the  afore- 
faid  ftatute,  at  the  time  of  the  exhibiting  of 
the  bill  aforefaid  of  the  faid  Plaintiffs  wag 
and  ftill  is  living  and  in  full  life  to  wit  at 
$K,  And  this.  Ice.  Wherefore  inafmuch 
as  the  faid  Thomas  u  not  named  in  the  faid 
bill  they  the  faid  J,D,J,C.,  and  H,  W. 
pray  judgment  of  the  faid  bill  and  that  the 
fiune  may  be  quaflied  &c. 


To  this  there  was  a  general  demtirrrir 
and  joinder  therein. 

The  Court  were  of  opinion  that  the  avowx 
anu  being  the  parties  interefted,  and  tb« 
perfon  making  cognizance  a  mere  man  of 
ftraw,  the  replevin-bond  might  well  be  af- 
ligned  under  11  fr«t.2.  c,  19.  to  the  avow- 
ants  only,  without  the  cogniaor,  and  ac- 
cordingly gave 

Judgment  of  refp^ndemt  tmJUr, 


^ib,  xath. 

The  Court  will 
not  ftay  proceed- 
ings in  an  aAion 
of  replevin,  un- 
left  upon  pay- 
ment of  the  rent 
in  arrear,  toge- 
ther with  all 
coils,  though  the 
arrears  were  ten- 
dered before  re* 
plevin  ndth  cofts 
up  to  that  time. 


Hopkins  v.  Shrole. 

rpHE  Plaintiff  who  was  tenant  to  the  Defendant,  not  having  paid 
■■"  his  rent  when  it  became  due,  was  diftrained  upon ;  fbon 
after  the  rent  was  tendered  together  with  the  cofts,  but  bdng 
reftifed  by  the  Defendant,  the  Plaintiff  replevied  and  entered 
into  the  ufual  bonds  to  profecute  his  fuit,  which  he  accordingly 
did. 

Williams  Seijt  on  a  former  day  moved  to  ftay  proceedings  in 
the  a6lion  of  replevin,  on  payment  by  the  Plaintiff  of  the  rent.iii 
arrear,  together  with  cofts  up  to  the  time  of  the  tender  made* 
He  cited  Vernon  v.  Wynne^  i  H.  BL  24.  and  obferved^  that  as 
the  Plaintiff  was  obliged  by  the  replevin  bond  to  proceed*  he 
ought  not  to  be  called  upon  to  pay  the  cofts  of  the  a6lion. 

Sedper  Curiam.  There  is  no  ground  on  which  we  can  allow 
this  application  (a).  If  a  tenant  ncgle6i  to  pay  his  rent  when 
due  he  muft  fuffer  for  it.  In  Vernon  v.  Wynne  the  mQtion  was 
made  on  payment  of  the  cofts  of  the  a6lion. 

Williams  on  hearing  this  moved  to  ftay  proceedings  on  pay 
ment  of  the  rent  in  arrear  and  cofts  up  to  the  time  of  the  f^pli* 
cation ;  and  accordingly  a  rule  nifi  was  granted.  Againft  this 
Heywood  Serjt  now  fliewed  caufe,  and  obje6led  that  the  motion 
was  only  made  to  defeat  the  Defendant  in  replevin  of  his  double 
cofts,  and  that  the  Plaintiff  ought  therefore  to  pay  the  cofts  out 
of  pocket.  He  fliggefted  that  another  objeft  might  be  to  pre- 
vent the  avowant  going  tatrial  at  the  next  affizes,  fiuce  peiiiaps 
the  Plaintiff  would  never  draw  up  his  rule. 


(a)  Tender  upon  the  land  before  a  dif- 
trefs  maketh  the  diftrefs  tortious ;  tendpr 
after  the  diftrefs  and  before  the  impounding, 
maketh  the  detainer  and  not  tne  taking 
wrongful;  tender  after  the  impounding 
maketh  neither   the  one  nor  the  other 


wrongful,  for  then  it  comes  too  late,'  be- 
caufe  that  then  the  cafe  is  put  to  the  uial 
of  the  law,  to  be  there  determined.  8  C«u 
147.  if.  Six  Carpenters*  cafe,  5  C#.  76.  #. 
Fi(kin^9H9  orfe,  %  Infi,  107. 

The 
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The  Court  however  thinking  the  application  reafonable  made        1799* 
the  rule  al:>fblute  on  the  following  terms. 

On  payment  within  a  fortnight  of  the  rent  due,  and 


Hopkins 

cofts  up  to  the  prefent  time,  including  the  cofts  of      Shaolb. 
the  a{^lication,  all  proceedings  to  ftay,  and  that  if 
the  money  be  not  paid  within  a  fortnight,  the  avow- 
ant to  be  at  liber^  to  proceed,  and  the  Plaintiff  to 
plead  in  bar  injlanter  and  take  fhort  notice  c^triaL 


Rogers  v.  Jenkins.  m.  latb. 

A   Claufum /regit  hating  ifTued  againft  the  Defendant  at  the  if  procefsbe 
^^  fuit  of  T. Rogers  and  J.  Barber,  a  fummons  was  made  out  ^^^'^^t 

^  ^  o  '  name  m  one 

IB  the  flierifPs  office  at  the  fuit  of  T,  Rogers  only,  and  fcrved  on  PiaintM^  andde- 
the  Defendant;  to  which  he  entered  an  appearance t  on  dif-  Svct^Hj^^" 
covery  of  the  miftake  another  fummons  was  made  out  at  the  fuit  name  of  two,  ic 
of  both  Plaintiffs,  and  ferved  on  the  Defendant,  but  not  till  "  ^***' 
four  days  after  the  writ  was  returnable ;  to  this  no  appearance 
was  entered :  a  declaration  was  afterwards  delivered  in  the  name 
of  both  Plaintiffs,  and  judgment  was  figned  for  want  of  a  plea. 
i>  Blanc  Serjt.  having  on  a  former  day  obtained  a  rule  ni/l  for 
letting  afide  this  judgment  for  irregularity, 

Runnington  Seijt.  now  fhewed  caufe,  and  contended,  xft, 
That  any  irregularity  in  the  fervice  of  the  procefs  was.  waved  by 
appearance  (a).  2dly,  That  the  variance  was  immaterial,  it 
having  been  determined  in  Halh/  v.  Tipping,  C.  B.  3  Wilf.Su 
that  if  a  Plaintiff  arreft  a  Defendant  in  his  own  right,  he  may 
declare  againft  him  as  executor  if  he  will  wave  his  bail,  and  in 
lioydy.  WiUiamSy  C.B,  3  Wilf.i/\i.  2 Black  ^22.  S.C.  that  a  ' 

Plaintiff  who  has  fued  out  a  capias  in  his  own  name,   may 
dedare  qui  tarn,  (6) 

Sed 

{a)  Vid.  FsK  v.  Money t  ante,  ajo.  and  Davit ^  4  Burr.  24x7.  ^or  in  the  names  of 

Dai/tj  ▼.  Oxucn,  ante,  344.    But  a  defe^  aflignees,  Meggt  and  Another,  Adifneet 

in  proceedtnp  cannot  be  waved.    So  the  of  Coekrany  v.  Fordy  £»  95  Geo.  3.  TiddPr^ 

Witt  maj  be  general  and  the  count  as  ex-  225.  in  notit^  the  Pbinti&  cannot  declare 

ecutor  or  afUgnee  of  the  flieriff*,  Hainej  ▼.  in  their  own.  charafters.     Tt  is  faid  how- 

Sparmg^  lo  Geo.  3.  C.B.    Impeyt  Prae.  erer  in  the  cafe  of  Lloyd  q  t.  v.  H^iUiamtf 

C.  B.  (d.  4.    p.  233.      Goodtvin  q.  t,  V.  as  reported  2  Bt.  Jiz.  that  Tatfj  J.  in  the 

Parry y  4  Term  Rep.  577.  and   Hujfey  v.  cafe  of  Canning  v.  Davis,  made   this  dit  ' 

JVilfon^  5  Term  JRef^,  254.                      ^  tin6)ion,  that  though  a  Vlainttir  ftyle  him* 

(Aj  Vid.  etiam  The  Weaver*^  Company  felf  executor  ox  give  himfelf  any  other  fu- 

q.U  ^.ForrePy2Str.iii2.  But  where  the  ,  perfluous  defcription  in  the  procefs  it  will 

proce(s  is  to  anfwer  the  Plaintiff  in  a  fpedal  not  hurt,  for  the  demand  is  ftill  the  Dimet 

chara^er,  he   cannot   declare   generally,  but  that  in  the  cafe  before  him  the  very 

Tlnis>  if  die  procela  be  fui  tam^  Canning  y.  nature  of  ihe  demand  wai  altered,  the  po- 

ceft  ' 


3*4 


I799< 


RjOQERS 

V. 

Jenkins. 


CASES  IN  HILARY  TERM 

Sedper  Eyre  Ch,  J.  The  Defendant  has  appeared  to  a  fuit 
commenced  againft  him  by  7*.  Rogers^  and  now  he  is  declared 
againft  by  71  Rogers  and  J.  Barber.  Tlie  queition  is,  whether 
the  declaration  be  warranted  by  any  procels  ?  It  is  a  very  dif- 
ferent cafe  where  a  Plaintiff  fues  out  a  writ  as  executor,  to  which 
the  Defendant  appears ;  for  in  fiich  cafe  the  Defendant  is  before 
the  Court,  at  the  fuit  of  the  perfon  named  in  the  writ,  whether 
that  perfon  declare  in  his  own  right  or  in  outer  droit.  The  De- 
fendant in  this  cafe  has  never  been  called  upon  to  anfwer  J.  Bar^ 
btTj  who  cannot  therefore  require  him  to  put  in  a  plea. 

Per  Curiam^  Rule  abfblute. 


cefs  importing  a  demand  to  the  King  and 
the  Plaintiff,  and  the  declaration  a  demand 
to  the  PlaintifFonly.  It  was  agreed  by  all 
the  Court  in  9  H.  5.  5.  that  a  man  mny 
bruig  a  writ  of  trefpafs  as  executor  for 
taking  goods,  and  declare  in  his  own  right. 
And  BrcJke  fays  that  it  was  the  better 
0[»iiion  of  the  Court  in  tliat  cafe,  that  a 
mao  might  have  a  writ  in  debt  as  adminif- 
trator  and  count  for  his  own  debt.  Bro, 
jtdmiuifirator f21.  Nu^^ihn  and  Surplufagr^ 
iz  &  x8.  Dttte^  78.  The  title  of  executor 


or  adminiftrator  was  confidered  in  9  H.  5. 
5.  as  a  fuperfluous  addition  by  Ihofe  who 
thought  that  the  writ  was  good,  for  they 
compared  it  to  the  addition  of  Carpenter* 
fee.  If  a  writ  be  fue<l  out  as  executor*  and 
Plaintiff  declare  in  his  own  fHune,  the 
Court  will  difch.irge  Defendant.  D^u^las 
V.  Irlawtf  8  71^.416.  or  vue  ^>erfi  if  the 
writ  be  in  Plaintiff's  own  name  and  the  de- 
claration as  executor.  Turing  v.  Jcna^ 
Dia.  P,  C,  s  T,  R.  40a. 


F<b,  xath. 

I  New  Rep. 
308. 

The  mere  ac* 
knowledgment 
of  the  wife  of 
the  tenant  in 
pofleflion  that 
die  has  received 
a  decbration  in 
eje^ment  will 
not  bmd  the 
hulband. 


GooDTiTLE  ex  dem.  Read  v.  Badtitle. 

Y^  Blanc  Seijt.  moved  for  judgment  againft  the  cafual 
-'^  ejeflor  on  an  affidavit  of  fervice,  ftating  that  the  deponent 
went  to  the  houfe  in  queftion,  in  order  to  ferve  the  declaration, 
and  was  there  informed  by  the  niece  of  the  wife  of  the  tenant  in 
pofleffion,  that  the  tenant  and  his  wife  had  been  from  home 
above  three  weeks,  and  that  flie  did  not  know  where  they  were 
gone,  or  when  they  would  return ;  that  the  deponent  thereupon 
ferved  a  copy  of  the  declaration  on  the  niece,  and  nailed  another 
copy  to  the  door  of  the  houfe :  and  that  the  tenant's  wife  after- 
wards acknowledged  to  the  deponent,  that  the  declaration  had 
come  to  her  hands,  and  that  fhe  had  fent  the  fame  to  her  huiband. 
Eyre  Ch,  J.  If  a  declaration  be  ferved  on  the  wife  of  tht* 
tenant  in  pofTeffion,  and  flie  negleft  to  deliver  it  to  her  huf- 
band,  he  muft  anfwer  for  her  default  (a).  But  it  would  be 
going  further  than  we  have  ever  yet  gone  to  admit  the  mere 
acknowledgment  of  the  wife  to  bind  the  huiband. 
Le  Blanc  took  nothing  by  his  motion.  (&) 


(«)  Cifdright  and  lVa<UiHgt9H  v.  Tbruji- 

•Vty  %   BL  800.  I 

{i)  But  fenrict  on  the  wife  01  the  prt* 


mifes  is  fuificient.    Smith  ex  den.   L.ord 
Stwrhn  ind  others  r.  ffyrfi,  li.JSi.644, 
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GooDTiTLE  ex  dem.  Roberts  and  Wife  v.  Badtitle.    jf.t.  lath. 

»Tno  fupport  a  fimilar  motion  to  that  made  in  the  laft  cafe  Lg  Ser?icc  ofiae- 
-*-  Blanc  SeijL  produced  an  affidavit  of  fervice,  by  which  it  ©jSm^J*^ « 
appeared,  that  t^he  declaration  was  ferved  on  one  John  Rurn^  P«'^^"  appointed 
bold  Leeds,  who  informed  the  deponent,  that  there  was  no  chancery  to 
tenant  in  poffeffion  of  the  premifes  (which  confided  of  a  larg^  manage  aa  eftate 
wood)  but  that  he  was  appointed  by  the  Court  of  Chancery  to  not  fufficientl 
manage  the  fame  for  the  benefit  of  a  minor,  to  whom  it  belonged, 
and  that  he  cut  and  fold  the  underwood. 

The  Court  were  of  opinion  that  this  fervice  was  infufficient : 
and  that  it  amounted  to  no  more  than  a  fervice  on  a  gentle* 
man's  bailiff. 

Le  Blanc  took  nothing  by  his  motion,  (a) 

(s)  Bot  a  notice  to  quit  given  by  a  re-  landlord,  is  fisflBcient  to  fupport  an  aAkn 
cover  appointed  under  an  order  of  Chan,  for  double  rent  under  4  G^«.  4.  c.  28.  fFiU 
cery»  though  it  make  no  mention  of  the     kimfim  v.  C«//ry,  5  Burr,  1694. 


Mr.  Juftice  Buller  and  Mr.  Juftice  Heath  were  abfent  during 
the  whole  of  this  term  from  indifpofition. 


In  this  term  John  Vaughan  of  Lincoln^s-Inn^  Efq.  was  called 
to  the  Honourable  Degree  of  Serjeant  at  Law,  and  gave 
rings  with  this  motto, 

"  Paribus Je  legibus  anUfa** 


END   or  HILAEY  TERM- 
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THE  COURTS  OF  COMMON  PLEAS 


AH0 


EXCHEQUER  CHAMBER, 


IN 


Eafter  Term, 

* 

In  the  Thirty-ninth  Year  of  the  Reign  of  Gsobge  III. 


PeETBRS  v.  ThROGMORTON.  April  loth- 

TssuE  having  been  joined  in  Triruiy  term  laft,  but  no  notice  of 'The  Defendinc 
^  trial  given,  the  Defendant  in  Hilary  term  ruled  the  Plaintiff  p^^  ^^^ 
to  enter  theiffue,  and  then  obtained  a  rule  ni^  for  judgment,  theiflbe,tad 
as  in  cafe  of  a  nonfuit.  ™°^*  ifx\^ 

.  ment  M  in  cafs 

JRunningCon  Ser|t.  ihewed  caule  in  Hilary  term,  and  con-  of  a  nonfuit  in 
^fended,  that  it  was  not  competent  to  the  Defendant  to  move  ^'  ^"*  ^•*™* 
br  iudgment  as  in  cafe  of  a  nonfuit  in  the  fame  term,  in  which 
he  had  ruled  the  Plaintiff  to  enter  the  iffue,  finoe  it  would  be 
obliging  the  Plaintiff  to  take  two  fteps  in  one  term.  One  of  the 
Secondaries  alfo  ftated  the  pra6lice  to  be  for  the  Defendant  in 
Kich  cafes  to  wait  till  the  next  term* 

ISarfliaU  Seijt.  conUrd  infifled,  that  as  fbon  as  the  iffue  is 
aAually  entered,  the  Defendant  has  a  right  to  move  for  judg- 
ment as  in  cafe  of  a  nonfuit. 

cc  2  Etrj; 


j88 


1799. 

pBlTlRt 

V. 

Tkeoo- 

iCOETOJr. 


CASES  IN  £AST£R  TERM 

Etr£  Ch.  J.  This  is  not  obliging  the  Plaintiff  to  take  two 
fleps.  The  queftion  is,  whether  the  Defendant  be  not  entitled  to 
avail  himielf  of  t^e  Plaintiff'shaTing  omitted  to  take  one  ftep,  m. 
to  give  notice  of  trial,  within  the  number  of  terms  preicribed,  as 
fbon  as  he  has  brought  himfelf  into  a  fituation  to  make  the ,  appli- 
cation ?  The  motion  proceeds  on  the  ground  of  a  negle£i  in  the 
Plaintiff  which  has  already  taken  place;  and  though  the  De- 
fendant cannot  move  till  the  iffue  is  in  court,  yet  the  delay  of  the 
Plaintiff  is  not  purged  by  the  Defendant's  omitting  to  give  a  rule 
to  enter  the  iflue  at  an  earlier  period*  Unlefs  the  praAioe  be 
moft  clearly  fettled  I  never  can  yield  to  the  obje£iion. 

RooKE  J.  however  entertaining  fomedoubts  uponthepraAioe^ 
the  cafe  flood  over  till  this  term ;  when  the  Court  over-ruled  the 
objection.  And  Mooke  J.  added,  that  he  entirely  agreed  in  the 
reafoning  of  the  Lord  Chief  Juflice,  though  as  the  pra6lice  had 
been  fuppofed  to  be  the  other  way,  he  had  wifhed  the  point  to 
be  confidered. 

Rule  abfblute. 


April  i\ih. 

%TermRef.lA\ 

ft  Brf,  (5*  PM. 
ta9 


ScHEiBEL  V.  Fairbain  and  Another. 


An  aaioD  on  'H^His  was  an  aAion  on  the  cafe.  The  declaration  flated,  that 
fc^SiTa^Jart'J  the  Phintiffbeing  indebted  to  the  Defendants  in  the  fum  of 
ruing  out  a  writ,  223/.  g$.  2i2i  the  Defendants  fuedout  of  this  court  a  writ  ofcaj^uii 
S^tcJSllfd  u  odre/jxmdendum  to  hold  the  Plaintiff  to  bail;  that  the  Haintiff 
lAer  payment  of  afterwards  paid  to  the  Defendant  the  debt,  and  that  thereupon 
{^liSi^'Jna.  "  ^^  became  the  duty  of  the  faid  Defendants  to  have  fcnrthwith 
fioe  be  avmed.  coontermanded  the  arreft  cf  the  faid  Plaintiff  iqx>n  or  by  virtue 
is  Vqt^M^rf  *  of  the  faid  writ,  yet  the  faid  Defendants,  well  knowing  the  pre- 
law, mifes  butnotregarding  their  dutyinthisbehali^didnotnorwould 

forthwith  or  at  any  time  afterwards  countermand  the  arreft  of 
tile  faid  Haintiff  upon  or  by  virtue  of  the  faid  writ,  but  xavng" 
JvUy  negleSledJb  to  do.**  By  means  whereof  the  Plaintiff  was 
arrefled  and  kept  in  prifbn  for  feveral  hours,  and  was  put  to  great 
charges  in  procuring  his  liberty,  Sec 
Plea.    General  iffiie. 

Thecaufewas  tried  before  /ffoM  J.attheOuildhall  SittingsafkN* 
hi&, Michaelmas  term,  when thefuingout the  captor,  the makingthe 
affidavittohold  tobaiI,andthedire£iing  thewarrantto  the  fhcdff's 
officers  being  eflablifhed,  it  was  proved  thaton  the  8th  Oflober  the 

Plaintiff 
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Plaintiff  went  to  the  houfe  of  the  Deftndant  Fairbain  and  paid        1 799. 
the  debt  in  queftion :  that  on  the  next  morning  at  20  minutes      ■ 
paft  I  o  he  was  arrefted  at  his  own  houfe,  and  carried  to  that  of  the  ^^ 

officer.  Nothing  was  laid,  at  the  time  when  the  moi^ey  was  paid,  Fairbaih. 
concerning  the  wriL  The  Defendant  Fairbain  lived  in  Grafton^ 
Street,  Sako,  and  there  received  the  money,  and  in  order  to  coun- 
termand the  arreft  he  had  only  to  fend  from  theilce  to  THtchfkld^ 
Sh^eei,  Ox/brd-Street.  A  countermand  was  in  &£l  given  by  letter, 
though  it  did  not  arrive  at  the  iheriflPs  office  until  fome  time  in 
the  morning  of  the  9th  of  O^iober,  when  all  the  officers  were  gone 
out  with  their  warrants.  A  queftioa  aroie  at  the  trial,  whether  the  ^ 
countermand  had  been  given  in  reafonable  time.  The  learned 
Judge  r^led  this  to  be  a  queftion  of  law ;  and  that  if  it  were  in*  * 

ccunbent  on  the  Defendants  to  countermand  the  arreft,  as  fup-» 
pofed  by  the  pleadings,  they  ought  to  have  done  it  in  the  courie 
of  the  day  in  which  they  received  the  debt.  Tlie  jury  found  a 
verdiA  for  the  Plaintiff.     Damages  5/. 

SeUon  Seijt.  in  the  courfe  of  laft  term  obtained  a  rule  to  (hew 
cauie  why  a  new  trial  ihould  not  be  had,  on  the  ground  of  a 
xnif(iire6iion;  but  when  the  cale  was  called  on 

Eyre  Ch.  J.  faid,  there  could  be  no  doubt  of  the  dire6Uon 
of  the  learned  Judge  being  perfe£ily  correal,  the  queftion  of  rea- 
fimable  time  being  for  his  decifion  and  not  for  that  of  the  jury. 
He  iuggefted  however,  that  as  the  declaration  averred,  that  the  De* 
fondants  had  wrong Jkdiy  negleSied  to  countermand  the  writ,  a 
moticm  might  perhaps  be  fupported  in  arreft  of  judgment :  in  • 
whidi  cafe  the  queftion  would  arifo,  whether  the  Defendants  had 
ihch  a  duty  neceflarily  impofod  upon  them  to  countermand  the 
writ  inftantly  on  the  fatis&flion  of  the  debt  as  made  them  guilty  of 
wrongJidnegleSij  in  cafe  of  the  Plaint^  fiifforing  any  damage  by 
dieir  omiffion;  or  whether  they  had  by  law  a  reafonable  time  to 
perform  that  duty  which  did  not  appear  to  have  been  exceeded? 

RooKE  J.  was  of  the  fame  opinion  as  to  the  direAion  of  the 
learned  Judge,  thinking  reafonable  time  a  queftion  of  law,  not  of 
fiiA:  for  thb  he  cited  13  Co.  3.  BraA.  U6.  2./bL$i.  (a)  and 
Cro,  Car*  14. 

(«)  The  pafa^e  in  MraSM  is,  rather  in-  wh«reas  it  only  relates  to  the  length  of  poT- 

corredly,  dted  in  the  margin  ofC«h  thus;  feflion  aeceflary  to  confer  a  title,  and  runs 

**  (Jmmt  hmm  dehet  effe  ttmputninlefimUtir  thust  **  (2<m«i  Itmga  (feiiitit  pofleffio)  ejjs 

^  imjmrt^JedpeiiJet  m  jufiUimrmrmm  diftri»  J^ai  mm  dgfaitur  ijurtf/tdtmjujiiiktri* 

iUm  /"  as  if  tt  applied  to  time  ia  general,  prum  dlferetUitt^ 

c  c  3  Accordingly 
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1 79^.  Accordingly  the  role  for  a  new  trial  having  been  difcharged^ 

'  and  a  rule  nifi  for  arrefting  the  judgment  granted^ 

SCBBIBIL  o  o  o 

Faimaih.  Shepherd  Seijt  now  ihewed  caufe.  Upon  this  motion  in  amft 
of  judgment,  the  confideration  of  reafonable  time  is  out  of  the 
queftion :  and  whatever  tends  to  flieW  that  the  Defiepdant  had  no 
opportunity  of  countermanding  the  writ,  is  evidence  to  rebut  the 
Plaintiff's  allegation  of  wrongful  negle6l.  Here  the  queftion  is 
general,  whether  a  party  to  whom  a  debt  has  been  paid,  and  who 
does  not  prevent  the  execution  of  a  writ,  be  liable  to  an  a£Uon: 
if  the  declaration  had  ftated,  that  the  Defendant  without  fiiffici^t 
reafon  caufed  the  flieriff  to  execute  the  writ,  it  would  clearly  have 
been  good:  in  which  cafe,  evidence  that  he  negle£led  to  counter- 
mand the  iwrit,  might  have  amounted  to  caufing  the  iheriff  to 
execute  it;  iince  there  can  be  little  difference  between  caufing  the 
iheriff  to  arreft  without  reafon,  and  omitting  to  prevent  the  arreft 
when  the  reafon  which  did  exift  has  ceaied.  In  a£iions  for  malidr 
ous  arrefts,  the  gift  of  the  a6lion  is  the  arreft :  neither  making  the 
affidavit  of  debt,  fuing  out  the  writ,  or  putting  it  into  the  hai^ds 
of  the  fheriff  will  fupport  the  a6iion,  unlefs  an  arreft  follow;  and 
whether  fuch  arreft  be  occafioned  bythe  a6iualmalfeafanceof  the' 
Defendant,  or  by  his  nonfeafance  in  omittuig  to  do  the  neceilary 
a£is  to  prevent  it,  makes  no  difference  in  principle.  Hobart  in  his 
report  of  Waterer  v.  Freeman^  267.  fays,  "Likewife  I  hold  that  I 
^^  may  have  an  a6lion  upon  the  cafe  againft  him  that  files  me 
**  againft  his  releafe  or  after  the  money  duly  paid.**  Every 
man  is  bound  to  ftop  the  continuation  of  any  a6i  fet  on  foot  by 
himfelf  as  foon  as  it  becomes  injurious  to  another. 

•  Setlon  Seijt.  in  fupport  of  the  rul^.     This  is  an  aftion  of  the 

£rft  imprcffion,  and  if  not  bad  upon  the  general  principle,  cannot 
be  fupported  in  the  way  in  which  it  is  fhaped.     ifb.  The  action 
is  founded  on  a  fuppofed  duty  which  the  Plaintiff  ought  to  have 
performed ;  that  duty  however  muft  arife  from  a  legal  obligation; 
a  mere  moral  obligation  will  not  fuffice.    The  writ  having  been 
fued  out  by  the  Defendants  for  a  debt  a6iually  due,  they  were 
not  bound  to  accept  the  fatisfa^lion  tendered;  having  accepted  it 
and  thereby  granted  an  indulgence  which  the  law  could  not  have 
compelled,  it  cannot  be  contended  that  fuch  indulgente  fhall  im- 
pofe  a  new  duty  upon  them.  The  diSium  in  Hobart  applies  only 
to  the  cafe  of  a  new  writ  fiied  out  fubfequent  to  fatisfa&itm  ac- 
cepted. Befides  it  was  the  buflnefs  of  the  Plaintiff  to  have  takeo 

care 


IN  THi  THiHTr-immr  Ybar  of  GEORGE  III.  39^ 

eftrethatthewrit wascountermanded,  and  no  perfbn  canmaintain        i ^gp^ 
an  a Aion  againft  another  for  damage  fiiftained  in  conlequence  of      — • — 
his  own  negleA.  Virtue  v.  Birde^  7.Lev.'ig6.    i  Vent.  310.  S.C.        ^  ^. 
3  Keb.  ^66.  S.  C.    Bayli/  v.  Merrel^  Cro.  Jac.  3  86.     i  BM.  Bep.     Fairbain, 
275.  S.  C.  and  in  PaifieyY.Freemarty  3  TermBep.  51.  the  fame 
piincqile  is  recognized.  2dly)  This  a£lion  cannot  be  maintained 
in  the  way  in  which  it  is  ftated  on  this  record.    It  can  only  be 
fupported  on  the  ground  of  malice,  which  muft  be  averred  in  the 
declaration.    Gq/lin  v.  Wilcocky  C.B.  2  Wilf.'^o2.    There  ihould 
alfb  have  been  an  averment  that  the  writ  was  not  comitermanded 
in  reaibnable  time;  for  fuppofing  the  writ  to  be  fent  into  the 
country  and  the  debt  to  be  paid  in  town,  it  may  be  impollible 
for  a  Plaintiff  to  countermand  it  before  execution. 

Eyre  Ch.  J.  It  is  agreed  that  this  is  an  a£lion  of  the  firft  im- 
preffion,  and  it  ftrikes  me  at  prefent  that  it  cannot  b^  fupported. 
It  18  not  founded  on  any  injury  wilfully  committed  by  the  De- 
fendants, but  on  a  mere  non-feaiance.  The  writ  having  been 
regularly  fued  out,  a  tender  was  made,  which  it  is  clear  thefe  De- 
fisndantsmigfathaverefufedtoreceive.  However  they  think  proper 
to  accept  it.  Upon  this,  was  it  not  the  bufinefs  of  the  Plaintiff  to 
inquire  whether  any  writ  had  been  fued  out,  and  offering  to  pay 
whatever  cofts  were  incurred  thereby,  to  defire  a  countermand 
which  he  might  take  to  the  fheriff ?  The  Plaintiff  ought  not  to 
have  trufted  to  a  countermand  of  the  writ  by  the  Defendants,  but  to 
have  obtained  it  for  himfelf  by  his  own  diligence:  it  appears  that 
the  Plaintiff  has  been  the  occaiion  of  all  the  inconvenience  which 
he  has  fuffered;  for,  having  made  it  neceflary  in  the  firft  place,  by 
liis  negleA  to  pay  a  juft  debt,  that  the  writ  fliould  be  fued  out,  he 
did  not  prevent  its  confequences  by  taking  the  countermand  into 
his  own  hands.  If  the  cauie  had  proceeded,  the  offer  to  fatisfy 
,  the  debt  could  not  have  been  pleaded  as  a  tender.  Without  the 
ingredient  of  malice  this  a6lion  cannot  be  fupported,  and  I  think, 
in  a  cafe  new  as  this  is,  and  where  mal-fea&nceand  non-feaiance 
are  attempted  to  be  confounded,  the  Court  ought  to  incline  againft 
it.  Had  the  defendants  reiufed  or  wilfully  negle&ed  to  countei}- 
mand  the  writ,  it  might  have  afforded  evidence  on  an  averment  of 
malice  by  which  fuch  an  a£Uon  might  have  been  fuftained;  but 
without  fuch  averment  the  Court  (hould  be  extremely  cautious  of 
fiibje&ing  a  party  to  damages  for  mere  non-feafance.  I  am  more 
incUned  to  remain  upon  that  ground  which  has  been  already 

c  c  4  trodden. 
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1 799.       trodden,  than  to  open  a  new  field  for  litigation,  of  which  it  is  not 
— — —      eaiy  to  fee  the  extent 

ScHEiBiL  BuLLER  J.  Uilder  fome  of  the  circumftances  ftated  by  my 
Fairbaiit.  Lord,  I  think  ana6lion  might  be  maintained,  though  of  a  di£fer^it 
complexion  from  the  prefent.  If  any  converfation  had  taken  place 
between  the  parties  at  the  time  when  the  debt  was  iatisfied,  or 
anything  had  pafled  from  which  an  undertaking  to  countermand 
might  have  been  inferred,  and  the  cofts  of  the  writ  had  been 
paid,  that  might  have  afforded  ground  for  an  affwnpjit^  and  pay- 
ment of  the  cofts  would  have  been  a  fufficient  confiilfiraiion.  But 
this  is  an  a£lion  for  mere  non-feaiance ;  now  in  order  to  iiipport 
fuch  an  a£tidn,  fome  duty  muft  be  ihewn  to  have  attached  on  the 
Defendants.  Here  however  the  Plaintiff  himfelf  feems  to  have 
been  guilty  of  great  negligence,  not  having  taken  a  diicharge  or 
receipt  for  his  debt,  which  of  itfelf  would  have  been  a  fufficient 
anfwer  to  any  arreft.  The  pofition  contended  for,  is,  that  ^ere 
a  party  in  fuch  a  cafe  as  this  receives  his  debt,  the  law  impofes 
an  obligation  on  him  to  countermand  the  writ.  But  that  counter- 
mand  may  be  attended  with  feme  expence,  and  where  is  the  au- 
thority to  ihew  that  a  man  who  pnly  receives  his  due  is  under 
any  obligation  to  incur  expence?  The  cafe  was  well  put  of 
a  writ  fent  into  the  country,  and  an  arreft  after  a  payment  in  town; 
ibr  the  Court  can  make  no  diftin£lion  betweai  that  which  is  to  be 
done  at  the  diftane^  of  1 00  yards,  and  that  which,  is  to  be  done 
at  the  diftance  of  100  miles,  ^llie  queition  is,  whether  the  re- 
ceipt of  the  debt  impofed  any  obligation  to  incur  expence? 

Heath  J.  I  am  of  the  fame  opinion.  This  a6iion  is  founded 
on  mere  non-feaiance,  and  no  cafe  or  precedent  has  been  cited  to 
ihew  that  fuch  an  a£iion  was  ever  maintained.  All  the  cafes  of 
arrefts  and  holding  to  bail  without  caufe  are  founded  on  malice. 
Had  any  thing  paffed  in  converfation  with  rei]3e£i  to  a  counter- 
mand of  the  writ,  that  might  have  been  evidence  of  malice.  At 
all  events  the  party  was  not  bound  in  this  cafe  to  ftop  the  a£Uon 
until  the  cofts  were  tendered. 

RooKE  J.     I  am  of  the  fame  opinion.  An  aAion  of  this  kind 
cannot  be  fupported,  imlefs  malice  be  alleged  and  proved. 

Rule  abfelute. 
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PaBKIN  v.  RaDCLIFFE.  ^/>fi/xath. 

HThese  parties  having  gone  to  trial  upon  the  iiTues  joined  ao-  EvWenceUj«t 

cordLog  to  the  intention  intimated  by  them  when  the  cafe  Uen  acilStomed 
was  before  the  Court  on  a  former  occafion  (a),  the  caufe  came  loaflefucertiin 
on  before  Thompfon  Baron  at  the  Spring  Affizes  for  Ymky  when  aTa  h^Vi^n 
a  verdiA  was  found  for  the  Plaintiff.  •lienation,  ond 

CockeU  Seijt  now  moved  for  a  new  trial  on  tw6  grounds^  mtm  has  always 
I  ft,  A  mifdire£lion  of  the  Judge;    2dly,  His  having  rejected  ^enmadewUh 
evidence  which  ought  to  have  been  admitted.     He  Hated  the  beiixhattei  of 
circmnftances  at  the  trial  to  have.been  as  follow :  The  Defendairt  ^^®  ^*"""^'  ^'^ 
having  given  parol  evidence  to  fhew  that  heriots  had  always  been  avowry  for  a  he- 
taken  on  aUenation,  and  that  feveral  feizures  had  been  made^  '|?*  *° J""**  "X*" 
produced  certain  entries  from  the  year  1667. to  the  year  1794; 
theie  for  the  moft  part  were  entries  of  fums  affefled  by  the  jury 
of  the  manor  for  heriots  or Jines  of  heriots  (both  terms  being  ufed 
in  the  Rolls)  on  alienation;  one  however  dated  the  31ft  May 
\66^  was  in  the  following  form :  ^^  Thomas  Haigh  one  old  cow 
*<  for  a  fine  of  a  harriott  for  ffilUam  Jadcman  of  Halifax  upon 
*'  alienation  i/."     It  was  not  diiputed  that  heriots  were  due  on 
delcent :  in  order  therefore  to  make  theie  entries  fiipport  a  right 
\f>  a  heriot  on  alienation,  and  to  explain  the  .term  ^^  fine  of  he« 
riot"  therein  ufed,  the  Defendant  offered  to  prove,  that  by  the 
cuftom  of  the  manor,  appraiiers  had  always  been  appointed  upon 
the  death  of  every  tenant  to  appraife  his  effe£U;  that  the  jury 
had  then  inquired  which  was  the  beft  chattel  of  the  deceafed, 
and  declared  it  to  be  a  heriot  due  to  the  lord ;  after  which  they 
had  proceeded  to  fet  a  price  upon  it,  in  doing  which  they  had 
always  followed  the  valuation  of  the  appraifers :  and  he  pro- 
dnoed  the  rolls  of  the  manor  relating  to  defcent,  in  which  was 
the  following  entry,  dated  15th  April  1661,  among  others  of  a 
fimilar  nature :  ^^  John  Marjderi^  death  prefented,  and  that  % 
^  cow  was  the  b^  of  his  goods  at  his  death,  and  of  the  value 

*<  I  \U  que  pradiSf  vacca  ddiberari  debet  Dmo  mono'  pro  he* 
<^  rioto  JiioJ*  This  laft  evidence  was  rge£led  by  the  learned 
Judge,  who  treated  all  the  entries  as  evidence  of  mere  money 
payments,  and  fidd  that  the  only  queftion  to  be  tried  by  the 
jury  wasy  whether  a  heriot  in  kind  were  due?  For  that  the 

(a)  VkL  mti9  S8l. 

lord 


394 

1 799* 

Parkin 
RAMurri. 


CASES  IN  EASTER  TERM 

lord  having  claimed  a  fpedfic  diing,  if  not  entitled  to  that  mnft 
&U in  hisavowry.  («) 

Eyre  Ch.  J.  Had  I  been  in  the  place  of  the  learned  Judge, 
I  am  not  quite  certain  that  I  fhou^d  have  rejected  the  evidence ; 
but  had  I  received  it  I  ihould  have  found  myfelf  obliged  to  tarn 
the  application  of  it  againft  the  Defendant  The  entries  in  quef* 
tion  tend  to  ihew,  that  no  heriot  in  kind  is  due  even  in  the  cafe 
of  defcent,  but  a  pecuniary  payment  only.  Whether  tfie  jurf 
in  eftimating  the  fum  to  be  paid  refer  to  the  value  of  the  beff 
chattel,  or  whether  they  aflefi  a  fum  in  grofs,  it  is  equaUy  clear 
that  the  lord  receives  nothing  in  ^ecie.  The  right  of  the 
tenant  to  have  a  fum  afTeifed  in  lieu  of  the  chattel  is  infeparable 
(b)  from  the  right  of  the  lord :  the  right  of  the  latter  therefore 
is  not  an  abfolute  right  to  the  chattel,  but  to  fomething  to  be 
commuted  for  it  by  the  jury. 

CockeU  took  nothing  by  his  motion. 


{a)  On  a  juftiBcition  by  the  lord  of  the 
inauor,  under  a  cuRom,  that  the  lord  Ihould 
hive  the  bed  beaft  on  the  tenant's  death 
the  cuftom  proved  waa,  that  the  lord  ihould 
h^ve  the  beift  beaft  or  good  he.  and  the 
whole  Cotirt  of  C.  B.  held  the  variance  fa- 
tal.    Adder  ley  v.  Httrt^  T»  4  Ceo.  1. 


(^)  Vid  GrM/t  cafe,  5  Co.  78.  i.  in  mhkk 
it  wa«  held,  that  where  a  party  preftribet 
abfolutely,  and  the  evidence  is  of  a  pre-- 
icription  under  a  condition  or  limitatiaOf  if 
fuch  condition  or  limitation  be  parcel  of  tbc 
prefcriptiou,  it  is  a  variance:  fitmt  if  not 
paicel. 


Afril  Zlth. 

An  attachment 
for  not  paying  a 
fum  of  money 
purfuant  to  an 
award  cannot 
ifliie  before  a 
perfonal  demand 
has  been  made ; 
even  though  the 
time  and  place 
for  payment  of 
the  money 
awarded  be  fpe- 
cilied  in  the 
•ward. 


Brandon  t;.  Brandon. 

JTTJLLIAMS  Seijt.  in  the  courfe  of  laft  term  (hewed  caufe 
''  ^  againft  a  rule  obtamcd  by  Mar/hall  Serjt.  for  an  attach- 
ment for  not  paying  a  fum  of  money  purfuant  to  an  award,  and 
contended,  that  though  it  was  awarded  that  the  party  Ihould 
pay  the  money  at  a  particular  time  and  place,  viz.  between  the 
hours  of  I  o  and  1 2  on  a  certain  day,  at  the  Baptifl-head  Coffee" 
houfe^  yet  that  a  perfonal  demand  and  tender  of  a  releafe,  which 
were  neccflary,  not  having  been  made,  the  attachment  could 
not  iflue. 

Eyre  Ch.  J.  TTie  rcafon  for  naming  a  particular  time  and 
place  is,  to  fuperfcde  the  neceffity  of  a  perfonal  demand,  and 
I  know  of  no  authority  that  in  fuch  cafe  any  demand  need  be 
made. 

RooKE  J.  This  ol]5e6Uon  would  afford  no  anfwer  to  an  ac- 
tion on  the  award,  but  I  think  it  was  held  in  the  time  of  Ml 
Juftice  GcfuLd^  that  a  perfonal  demand  muft  be  fliewn  in  appli* 
cations  to  the  fummary  jurifcii£lion  of  the  Court. 

12  It 
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It  having  been  alfo  fuggefted  at  the  bar  that  fuch  a  pra6lice        I799« 
had  prevailed,  the  cafe  was  ordered  to  (land  over  till  the  bendi      ■ 
fhould  be  fuU.  ^^^l'^'' 

On  this  day  the  caie  was  again  mentioned,  when  the  Ck>urt     Brahdc^ 
declared  themfelves  of  opinion,  that  a  peribnal  demand  was  ne- 
ceflary  to  warrant  the  ifiiung  of  the  attachment,  but 

£tr£  Ch.  J.  faid,  that  though  he  fubmitted  to  the  pra6iice^ 
he  continued  to  think  that  on  principle  a  perfbnal  demand  was 
imneceflary. 

Ruledifcharged  without  cofts.  (a) 

{a)  Vid.  I  a  M»d.  257  Atton.  C  B.  where  cimef  becaufe  it  brines  the  party  into  con- 
it  is  laid  by  the  Court,  that  there  mu(t  be  tempt.  f7^.  etiam  King  v.  T^My^  Z2  Mod, 
a    pofitive  affidavit  of  perfonal   notice  of  311.  K.B, 
■vrard  and  demand  of  the  money  all  at  one 


Sir  Harry  Goring  Bart.  v.  Welles,  Clerk.  AprUi%^. 

TH£  Defendant  havimr  irranted  feveral  annuities  which  he  was  K^(e^e'«lpcrf«» 
unable  to  pay,  on  the  3d  01  September  1 798  entered  into  an  chafed  annuitiet 
agreement  to  give  up  to  the  Plaintiff  and  feveral  other  annuity  ®f  '^*  ^Ir'^ 
creditors  800/.  in  cafli,  and  a  bond  for  1020/.  with  intereftfix>m  nuitiesonreceivl 
the  14th  December  1 798,  payable  to  the  Defendant  on  the  14th.  "J^  '"^!j^"* 
June  17999  to  be  divided  amongft  them  on  the  ift  Jtdy  in  the  bond  ptjabU  at 
iame  v^ar.     The  bond  was  to  be  placed  in  a  banker's  hands  as  * J^^""  ??• 

>»  /»    1  .  Til.  iM  theyreummg 

the  property  01  the  annmty  creditors,  they  being  at  liberty  to  their  annatty  fe- 
hold  the  fecurities  for  their  refpe£live  annuities  till  the  time  of  f""^«  ^  *« 

^  .         bond  becomes 

payment,  and  iigning  an  undertaking  to  make  void  and  deliver  payable,  the 
up  the  fecurities  at  fuch  time  of  payment     Among  thefefecu-  ^^j"^""** 
lities  was  a  warrant  of  attorney  to  confefs  judgment  given  by  17090.$.  ^.26. 
^he  Defendant  to  tlie  Plaintiff,  for  the  purpofe  of  fecuring  an  fJ^^STfo  ^.f 

annuity  of  I  oo/.  taioed  to  be  de- 

A  rule  having  been  obtained  in  the  laft  term,  calling  on  the  Jj[^  2ey  Ly 
Plaintiff  to  Ihew  caufe  why  this  warrant  of  attorney  fhould  not  be  void.   At 
be  deUvered  up  to  be  cancelled ;    ift,  Becaufe  at  the  time  when  JSfcJ2it«i^- 
the  Defendant  executed  it  he  was  not  aware  that  it  was  a  fecu-  tempt  to  fet 
rity  for  an  annuity ;  idly,  Becaufe  the  confideration  for  the  an-  '^^^^^ 
nuiQr  had  never  been  paid  \  ties  on  noa-pay. 

ShepherdSexii.  now  fliewed  caufe,  and  urged  that  as  the  annuity  "^^^^  f; 
had  been  put  an  end  to  by  the  agreement  between  the  Defendant  the  bond's  pror* 
and  his  creditors,  the  warrant  of  attorney  now  flood  as  a  fecurity  ^^^etTiy- 

ment  of  the 

money  and  delirery  of  the  bond  to  the  creditors,  their  debt  is  (ktiif  ed  whether  the  bond  prove  spod  of  bad. 

% 

for 
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1 799.       tor  the  money  aftually  advanced,  and  confequently  ooold  not  he 

• afleAed  by  the  provifions  of  the  annuity  a£l.     He  added,  duit 

^^]^^       a  cafe  under  the  fame  circumftances  had  been  before  the  K]n|f» 
WELL10.       Bench  on  that  day,  in  which  the  rule  was  difcharged. 

Le  Blanc  Seijt  in  fupport  of  the  rule  contended,  that  in  cafe 
a  dividend  ihould  not  be  made  among  the  creditors  on  the  ift  of 
^  Jufy  according  to  the  agreement,  the  warrant  of  attorney  would 
remain  in  full  force  as  a  iecnrity  for  the  annuity,  and  executicn 
might  be  taken  out  upon  it :  and  that  being  defe£tlve  within 
the  provifions  of  the  annuity  a^  the  Court  ought  not  to  fuSkr 
it  to  continue  in  the  Plaintiff's  hands. 

Eyre  Ch.  J.  It  is  one  thing,  whether  the  Court  ought  to 
fet  afide  thefe  fecurities,  confidered  as  fecurities  for  a  fubiifting 
annuity,  and  another,  whether  it  ought  to  entertain  this  appli- 
cation, afler  tfie  annuity  has  been  abandoned  and  a  new  agree- 
m^t  entered  into  for  the  repayment  to  the  grantee  of  the  prin* 
cipal  fum.  In  the  former  cafe  the  obje6iions  now  made  might 
have  prevailed';  but  in  my  apprehenfion,  this  motion  has  been 
made  in  breach  of  good  faith,  and  in  contravention  of  that  new 
agreement  between  the  parties,  to  infure  the  perfisnoance  tif 
which  the  annuity  fecurities  were  to  remain  in  the  hands  of  the 
gnantees.  It  is  true  that  it  may  be  urged  as  an  argument^  that 
the  grantee,  in  cafe  the  flipulated  payments  fhall  not  be  duly 
made  on  the  ifl  of  July ^  will  attempt  to  refort  to  the  fecuritiet 
\  as  annuity  fecurities :  but  fhould  he  do  fb  it  will  then  be  time  to 

apply  to  the  Court  to  interfere  as  in  the  caie  of  a  fubfifUng  an- 
nuity. Here  the  annuity  having  been  abandoned,  the  motioii 
now  before  the  Court  is  made  fbr  a  purpofe  quite  collateral  to 
X  7  Geo.  3.  c.  26.  The  conflru6iion  put  upon  that  a6l  has  never 
been  carried  to  the  length  of  faying  that  the  grantee  fhall  not 
get  back  his  money. 

BuLLER  J.  I  think  it  perfe£lly  dear  that  the  warrant  of  attor- 
ney was  obje6iionable  at  the  time  when  the  annuity  was  granted: 
but  the  queflion  is,  whether  any  thing  has  fince  been  dohe  to 
wave  the  obje6Uons?  UnquefUonably  the  grantee  may  wave  them 
if  he  thinks  fit  Here  a  new  agreement  has  been  entered  into,  by 
which  the  annuity  was  turned  into  a  money  debt.  This  amounted 
-  to  a  waver  of  the  objections.  The  argument  in  fupport  of  the  role 
proceeds  on  the  fuppofition  of  a  cafe  which  never  occurred,  nor  d& 
I  think  that  it  ever  could  occur.  It  having  been  fettled  thattbe 
warrant  of  attorney  fhould  r^nain  as  a  fecuri^  for  the  new  agree- 
ment, it  mufl  fo  remains  nor  can  it  ever  be  reforted  to  again  to 

eo&roe 
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the  annuity.    From  the  moment  that  the  800/.  was  paid        1 799 
over  and  the  bond  delivered  into  the  banker's  hands,  there  was 
an  end  of  the  whole  debt,  and  the  creditors  were  to  nm  the  ri(k 
of  the  bond  being  good  or  bad.     It  is  true  that  there  can  be  no       Wilub, 
ufe  in  leaving  the  warrant  of  attorney  in  the  hands  of  the  party, 
but  the  Court  cannot  order  it  to  be  delivered  up. 

The  Court  were  inclined  to  difcharge  the  rule  with  cofts,  but 
fiading  that  the  Court  of  King's  Bench  had  not  done  fo  in  the 
cafe  alluded  to^ 

Difdiarged  the  rule  without  cofts. 


POULTER  V.  KiLLINGBECK.  ^^ril  lath. 

jNDMBlTATUi  aJJumpfA.     The  firft  count  of  the  declaration  -^-  «greed  with 
-^   was  "  for  20/.  for  the  moieties  of  divers  crops  of  wheat  and  Und^rem-frecon 
Gole-ieed,  by  the  Plaintiff  before  that  time  fold  to  the  Defendant,  condition  that  A. 
and  by  the  Defendant  in  coniequence  of  fuch  fale  before  then  j^^ety  oHhe 
had  reaped  and  taken  to  and  for  his  own  ufe  and  benefit.''  Thte  crops ;  white  the 
ad  count  was  on  a  quanhm  meruit^  <*  for  that  the  Plaintiff  had  ^iwi?t  wua^ 
permitted  and  fuffered  the  Defendant  to  depafture^  eat  up,  and  P>^*(<»1  ^^  ^o^ 
confiime  with  his  cattle  the  moiety  of  a  certain  other  crop  of  ^i!^in  /«jr^. 
cde-feed.**    There  was  alio  a  count  for  money  had  and  received.  ^^'^^  "f*^^ 
Plea.     General  ifiue.  theviaue'^the 

The  caufe  was  tried  before  AJhhurJl^  J.  at  the  laft  Cambridge  ^?1^^''^^' 
Spring  Affizes,  when  it  appeared  that  the  Plaintiff  being  poflefled  the  fpecitUgree- 
of  certain  pieces  of  fenn-land  which  he  was  defirous  of  havinir  I**"!*  wdheld 

JT  /.       1  .       .  1  11  1       that  he  misbt 

pttt  mto  a  ftate  of  cultivation,  made  a  verbal  agreement  to  let  well  do  to,  u  the 
them  to  the  Defendant  without  rent,  who  was  to  plough,  drefs  ^^^'^  *sree- 
and  fi>w  them  for  two  fuoceffive  crops,  and  in  lieu  of  rent  to  al-  cuted  bjtheap- 
low  the  Plaintiff  a  moiety  of  the  crms.     While  the  crops  of  the  I7«f«»«>«  *o^ 

__  ,•'  ,*^  .^  .  \  tlieaaioniroTe 

lecbnd  year  were  on  the  ground,  an  appraiiement  of  them  was  out  of  romething 
taken  for  both  parties,  and  the  value  afcertained.    The  Defen-  ^^'^'4^  f^ 
dent  having  afterwards  refiiied  to  pay  a  moiety  of  the  valuer  an  a^eemenc 
diia  aAion  was  bron^t     It  was  contended  at  the  trial,  that  a  "^^  ""^^  '^ 
i|iecial  agreraaent  for  a  moiety  of  the  crc^  having  been  proved,  ftatute  of  fnudi. 
diia  aAion  of  indebittUus  c^ffumj^i^  for  a  moiety  of  the  value, 
eoold  not  be  fupported :  and  alfo  that  tlpe  agreement  itfelf  was 
-within  the  ftatute  of  firauds:  firft,  becaufe  it  related  to  land; 
and  fooondly,  becaufe  jt  was  not  to  be  executed  within  a  year; 
snd  that  it  ought  therefore  to  have  been  in  writing.    A  verdiA 

was 
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1799.       ^^  found  for  the  Plaintifl^  fubje6l  to  the  opioicm  of  the  Colyrt 
■      on  the  firft  objection. 
PouLTiK  Accordingly,  Sellon  SerjL  now  moved  for  a  rule  to  fliew  canie 

KxixiMoncK.  vrhj  this  verdi£l  fhould  not  be  iet  afide  and  a  nonfuit  be  entiered. 

£yr£  Ch*  J.  Thte  circumftance  of  the  appraifement  ieemt  to 
put  an  end  to  this  point.  It  is  true  that  as  the  cafe  originally 
ftood  the  Plaintiff  had  a  claim  to  amoiety  of  the  produce  of  tjie 
land  under  a  jQpecial  agreement;  but  that ipecial  agreem^it WM 
.  executed  by  the  ^praiiement  It  had  been  agreed  that  the 
moiety  of  the  crops  was  the  property  of  the  Plaintiff;  but  he 
being  willing  that  the  Defendant  ihould  keep  them,  a  furveyor 
was  appointed  to  fettle  the  pric^  between  them.  The  circum- 
ftance of  the  appraifement  affords  clear  proof  that  the  p1^in»^ff 
ibid  what  the  Defendant  had  agreed  Was  his :  and  the  price  be- 
ing afcertained,  brings  this  to  the  cafe  of  an  afiion  for  gopdf 
ibid  and  delivered  {a).  It  is  unneceflary  to  ftate  a  ipedal  agree- 
ment, which  has  been  executed,  where  the  a&ion  ariles  out  of 
ibmething  collateral  to  it.  ^ 

BuLLER  J.  If  no  appraifement  had  taken  place,  the  ob^ 
tion  to  the  a£tion  in  this  form  muft  have  prevailed.  But  that 
circumftance  is  dedfive.  With  re£pe&  to  the  point  made  at 
the  trial,  on  the  ftatute  of  frauds,  this  agreement  does  not  re- 
late to  any  intereft  in  the  land,  whi^h  remains  altogether  unal- 
tered by  the  arrangement  concerning  the  crops. 

Sellon  took  nothing  by  his  motion. 

(a)  An  agreement  executed  often  amounts  to  a  bargain  and  fale.    Cnp».  Dig.  fir. 
Agrtemcni  (A 2).  Dia, 


jfrUij^.     Roberts  and  Others,  Affignees  of  Horsman  a  Bank- 
rupt, V.  £d£N. 

A  notf  payable  A  CTION  by  the  affignees  of  the  indorfee  of  a  promiffory  note 

'bereft  drawn  '^  againft  the  drawer :  the  note  was  for  400/.  dated  the  aoth 

by  A,  in  ftvour  of  jipril  1 792,  and  made  payable  to  one  Hunt  on  demand,  with 

Hty  fof^a'debtl*  lawfUl  intereft,  and  had  been  indorfed  by  him  to  the  bankrupt, 

was  by  him  in-  Horfinan. 

the  fame  pur-         I^  appeared  at  the  trial  before  Jtooke  J.  at  the  Guildhall  Sittings 
poib;  after  the   in  this  term,  that  the  note  in  queftion  was  given  by  the  Drfend- 

indoriement  r 
pafled  backwards 

and  forwards  betwe^Jff.  and  C,  feveral  times,  and  previous  to  its  being  uhimately  depofited  with  C.  he 
received  an  intimation  from  B.  not  to  negotiate  it  as  he  Oiouid  want  it  when  he  lettled  accovnts  with  A» ; 
held  that  C.  could  ooti  after  a  fettkment  of  accounts  between  A»  and  J9>rithout  a  re-dcIiver^r  of  the  note, 
,,recoTtr  on  it  againft  jf, 

ant 
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mat  Bden  to  Hunt^  (who  was  a  banker,)  for  money  borrowed ;        1 799. 
that  Hunt  indorfcd  it  over  to  Horfman  as  a  fecurity  for  money  ' 

advanced  in  the  courfe  of  trade ;  that  in  1 793  Hunt  and  Eden  ^ 

fettled  accounts  and  the  balance  was  paid,  but  the  note  in  quei^  £dcm. 
tion  ¥Fas  not  aiked  for  or  delivered  up ;  that  the  note  had  pafled 
backwards  and  forwards  feveral  times  between  Hitrit  and  Horf^ 
nuniy  during  all  which  time  the  former  ^as  indebted  to  the  latter 
in  more  than  400/. ;  and  that  Hunt  upon  one  occafion  (the  date 
of  which  did  not  appear,  but  which  was  before  the  laft  time  the 
note  was  depofited)  told  Hor/man  that  it  muft  not  be  negotiated, 
as  he  Ihould  want  it  when  he  fettled  accounts  with  Eden.  For 
the  Pefendant  it  was  contended,  that  as  the  note  had  been 
taken  out  of  Hor/inan*6  pofleffion,  and  again  placed  in  his  hands 
£6  long  after  it  bore  date,  and  with  an  intimation  not  to  n^o* 
tiate  it,  it  was  taken  under  fuch  circumftances  of  fu^icion  as 
oo^t  to  have  induced  him  to  make  fbme  inquiry  concerning  it ; 
and  it  was  compared  to  a  bill  of  exchange  negotiated  after  it 
has  become  due,  in  which  cafe  the  holder  muft  ftand  upon  the 
title  of  the  perfbn  from  whom  he  receives  it  Qp  the  part  of 
the  Plaintiff  it  was  iniifted,  that  there  was  no  analogy  between 
a  lull  payable  on  a  day  certain  and  this  note^  which  being  made 
payaUe  on  demand,  with  lawfid  intereft,  was  intended  as  a  per- 
manent  fecurity;  that  the  intimation  given  by  Hunt  to  Hor/^ 
man  not  to  negotiate  the  note,  as  he  might  want  it  when  he  fet- 
tled accounts  with  Eden^  fo  fkr  from  being  a  drcumftanoe  to 
raife  fu^icion,  amounted  to  faying  that  an  open  account  exifted 
between  Hunt  and  Eden,  and  that  the  note  had  not  been  paid ; 
that  Eden  ought,  under  thefe  circumflances,  to  fuffer  for  his 
own  negle£l  in  not  getting  the  note  back  when  he  fettled  accounts 
wkh  Hunt*     The  jury  found  a  verdi6l  for  the  Defendant. 

Le  Blanc  Seijt  now  moved  for  a  rule  ni/l  for  a  new  trial,  on 
the  part  of  the  Plaintiff  and  contended,  on  the  grounds  above 
ftated,  that  the  verdi6l  was  contrary  to  law  and  evidence. 

Eyre  Ch.  J.  It  is  clear  that  this  note  was  not  regularly  nego- 
tiated fix>m  Hunt  to  Horfman^  fo  as  give  the  latter  an  abfolute  pro« 
perty  in  it,  but  only  fo  as  to  give  him  a  fecurity  to  the  amount  of 
the  balance  due  from  the  former.  Suppofe  this  to  have  been 
the  cafe  of  a  bond:  it  would  have  been  in  the  nature  of  a  pledge, 
and  good  for  nothing  after  the  debt  had  been  fatisfied.  The 
queftion  then  is,  whether  there  be  any  difference  between  a  bond, 
and  a  note  drciunitanced  like  the  prefimt,  which  has  been  placed 

in 
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1 799*  in  the  hands  of  a  creditor  as  a  mere  fecority  for  his  debt,  exoipl 
that  the  latter  may  be  put  in  fuit  in  the  name  of  the  holder,  bol 
the  former  mud  be  fued  in  the  name  of  the  principal  ?     When 

£din.  the  note  ;was  put  into  the  hands  of  Horfmany  he  was  told  that 
he  muft  not  confider  it  as  tiis  own,  for  diat  Hunt  might  want  it 
when  he  fettled  accounts  with  the  Defendant.  I  agree  with  mj 
Brother  Le  Blanc,  that  this  circumftance  did  not  import  that 
the  note  had  been  paid  at  that  time,  but  it  is  decifive  to  ihew 
that  it  was  not  negotiated  to  Hor/man,  but  only  depofited  with 
him  as  a  pledge ;  the  confcquence  of  which  is,  that  it  muft  re- 
main in  his  hands  fubje£l  to  the  fame  equity  as  if  it  were  in  the 
hands  of  the  original  payee.  However,  as  I  underftand  that 
the  verdifb  did  not  pais  to  the  entire  &tis&£iion  of  the  learned 
Judge  who  tried  the  caufe,  there  can  be  no  obje^ion  to  our 
granting  a  rule  to  fhew  cauie. 

BuLLER  J.  There  are  many  fituations  in  which  one  man  is 
bound  to  ftand  in  the  place  of  another ;  and  this  feems  to  me  to 
be  one  of  the  deareft  cafes  that  ever  came  before  the  CoarL 
Here  is  dire6l  evidence  that  Hunt  told  Horfinan  that  he  moft  not 
n^otiate  the  note,  as  he  ihould  want  it  when  he  fettled  aooounti 
with  the  Defendant.  Did  not  that  amount  to  faying^  ^  The 
Defendant  has  a  charge  and  lien  on  the  note:  jrou  muft  not  oon- 
fider  it  as  cafh,  but  muft  ftand  in  my  fituation.'*  It  is  impofli- 
ble  to  imderftand  the  words  in  any  other  way. 

RooK£  J.  Though  the  verdi£l  was  not  altogether  agreeable 
to  my  direAions  to  the  Jury,  I  cannot  (ay  that  I  was  diflatisfied 
with  it.  The  cafe  was  not  coniidered,  at  the  trial,  in  the  li^ 
in  which  it  has  been  viewed  by  my  Lord  and  my  Brother  BuUer; 
but  I  entirely  concur  in  their  opinion. 

Le  Blanc  finding  the  opinion  of  the  Court  againft  him,  de- 
clined taking  a  rule  to  ihew  caufe. 


z£aft,%9Z.  HOLCROFT  V.  HeEL. 

ifthe  grantee  of    A  cTiOK  on  the  cafe ;  Forthat  whereas  the  Plaintifl^  on  the  ift 
lettew  patent^  day  of  March  1 798  and  before,  was  and  from  thence  hi- 

(torn  the  arown,  therto  hath  been  and  ftill  is  lawfully  pofleffed  of  a  certain  dofew 

luner  another  to  •^  *^  : 

ere^  a  market 

in  his  neighbourhood  and  uCt  it  for  the  fpace  of  twenty- three  years  without  interruption*  he  is  bj  fodi 
ufer  barred  of  his  a£Uon.on  the  cafe  for  dillurbanee  of  bis  market.    The  crown  is  not. 

Quare.    Whedier  if  no  fpecific  toll  be  granted  in  the  letters  patent,  the  grantee  be  entided  to  mtj  tflllt 
and  whether  ia  fudi  cafo  he  can  fiipport  any  adion  for  an  injury  to  his  market  ? 

called 
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called  Market  Clofe  in  Northcottj  othcrwife  Saut/iaUf  in  the  ^799* 
<x>im^  o£  Middle/eXf  and  of  a  market  holden,  and  to  be  holden 
ther^  in  or  upon  every  Wednefday^  for  the  buying  and  felling  of 
horfes  and  ail  odier  kinds  of  cattle,  together  with  toll,  ftallage  Hebl. 
and  other  commodities,  to  fuch  like  market  appertaining; 
whereby  great  gains,  profit  and  advantages,  during  all  the  time 
afiurefiud,  until  the  committing  of  the  grievance  hereailcr  next 
mentioned,  accrued  to  and  were  received  by  the  laid  Plaintifl^ 
lo  wit,  at,  4-r.,  yet  the  Defendant  well  knowing  the  premifes, 
bat  contriving  and  fraudulently  intending  craftily  and  fubtilly 
to  deceive  and  defraud  the  faid  Plaintiff,  and  to  deprive  the 
fiud  Plaintiff  of  the  profits  emoluments  and  advantages  which 
he  might  and  ought  to  have  had  and  enjoyed  from  his  faid  mar- 
ket^ whilfl  the  faid  Plaintiff  was  fo  poflefled  of  his  faid  market, 
to  wit,  on  Wednefday  the  7th  day  of  March  1 798,  and  on  divers 
other  Wednefdays  between  that  day  and  the  day  of-  fuing  out 
the  original  writ  of  the  faid  Plaintifi^  being  days  on  which  the 
iaid  market  of  the  faid  Plaintiff  ought  to  be  held  and  was  heldy 
at  tfc,  wrongfully  and  injurioufly  and  without  any  legal  warrant 
or  authority  whatfoever,  at  Hayes,  in  the  faid  county  of  Mid-' 
dltftXy  near  to  Northcotty  otherwife  Southall  aforefaid,  and  with- 
in three  miles  of  the  faid  place  where  the  faid  market  of  the  faid 
Plaintiff  was  fb  held  and  ought  to  be  held  as  afbrefaid,  levied  and 
ereAed  and  caufed  to  be  levied  and  ere£led  a  certain  other  mar- 
ket for  the  buying  and  felling  of  cattle,  and  then  and  there 
wrongfully  and  injurioufly,  and  without  any  legal  warrant  prau- 
tfaori^  whatfoever,  held  and  kept  the  faid  lait-mentioned  market, 
wherriiy  divers  great  quantities  of  cattle  were  then  and  there 
brongfat  to,  and  bought  and  fold  at,  the  faid  market  fo  levied, 
erefled,  held  and  kept  as  laft  aforefaid ;  which  otherwife  on  thofe 
days  to  the  aforefaid  market  of  the  faid  Plaintiff  would  have  been 
brought  to  be  there  fold,  and  divers  butchers  and  other  perfons 
were  induced  to  refort  to  the  faid  market  fb  levied  ere6led  held 
and  kept  at  Hayes,  as  lafl  aforeiaid,  and  there  to  buy  cattle  who 
would  otherwife  have  reforted  to  the  faid  market  of  the  faid  Plain- 
tiff at  Northcotty  otherwife  Southall  aforefaid,  and  there  bought  cat- 
tle, to  the  great  damage  of  the  faid  Plaintiff,  and  to  the  gieat  nui- 
fanCeand  detriment  of  the  faid  marketof  the  faid  Plaintiff,  by  rea- 
fbn  whereof  the  faid  Plaintiff  was  greatly  annoyed  and  diflurbed 
in  the  exercife  and  enjoyment  of  his  faid  market,  and  loft,  and 
was  deprived  of  divers  great  fums  of  money,  amounting  in  the 
whole  to  a  large  fum  of  money,  to  wit,  the  fum  of  looL  which 
VOL.  I.  D  D  otherwife 
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1799.        othcTwifc  would  liavc  accrued  to  him,  and  he  would  have  hud 
■         and  received  from  the  toll,  ftallaije  and  other  commodities  to  hiis 
oLCEorr      xnarket  appertaining  and  belonging;  to  wit,  at,  &c. 
Heil.  There  were  nine  other  counts  ftating  the  market  at  Souikal^ 

and  the  injury  thereto  in  diflFerent  ways. 
Plea.     Not  Guilty. 

At  the  trial  before  Eyre  Ch.  J.  at  the  Wejlminfter  fittings, 
after  laft  Hilary  term,  it  was  proved,  that  the  Plaintiff  ww 
lejQTee  of  this  market  at  SouthaU^  the  title  to  which  was  founded 
on  letters  patent  of  the  10  ?K  3.,  which,  after  reciting  an  inqui- 
/Ition  by  writ  of  ad  quod  damnum^  proceeded  thus :  Dedhma  d 
toncejfimu^ac  per  prefentes  pro  nobis  hicrcdibus  et  JvceeffbrSbm 
nq/lriSy  damtis  et  conccdimus  prccfato  F.  M.  et  hceredibus  Jids^ 
liberam  et  licitam  poteftcdem  licentiam  et  aiithoritatem  quod  ijfe 
et  lueredes  Jui  habeant  tenearit  8^c.  unum  mercatum  in  veljiqw 
querrdibet  diem  Mercurii  in  perpettarni^  ac  etiam  duos  JeHat  Jive 
nundinas  annuatinij  &c.  una  atm  cuarid  pedis ptdverizati  ac  omnibus 
libertatibus  liberis  confiietndinibuspote/iatibus  ai/tumagiistheobmiU 
/lallagiis  piccagiis  et  aliis  commoditatibtis  ad  hi^ufinodi  TMrtatiim 
Jeriasjive  nundinas  et  airiam  pedis  ptdvetizati  pertinentibus  Jeu 
JDpcSiantibtts ;  that  the  Defendant  was  leffee  of  certain  penns 
erefted  in  the  year  1775  at  Hayes^  witliin  two  miles  oiSoidkM^ 
m  confequcncc  of  a  quarrel  between  the  (alefhien  and  the  pro- 
prietor of  Southatt  market ;  and  that  cattle  had  been  fxAA  in 
thofe  penns  on  every  Wednefday  fince  that  time.  Two  objec- 
tions were  taken  to  the  Plaintiif's  recovery;  ift.  That  as  no 
Ipccific  toll  was  mentioned  in  the  letters  patent,  the  Plaintiff 
wus  entitled  to  no  toll,  and  therefore  had  fuftained  no  injury  ; 
2dlv,  that  after  an  undifturbed  pofleffion  of  this  market  at  Hayes, 
by  the  Defendant  for  twenty-three  years,  the  prelent  bBaoh 
could  not  be  maintained.  The  Lord  Chief  Juftice  nonfuited 
the  Plaintiff,  giving  him  leave  to  move  to  fet  that  nonfuit  afide, 
and  if  the  Court  ihould  think  he  ought  to  have  recovereii,  thea 
a  verdi6l  to  be  entered  for  him  with  15.  damages. 

Accordingly,  Le  Blanc  Serjt.  early  in  this  term  moved  for  a 
rule  nifi  for  that  purpofe,  and  urged,  ift,  that  it  was  not  necef- 
fary  in  a  grant  of  toll  to  fpecify  tlie  particular  fums  to  be  paid, 
Palm.  86.  {a) ;  tliat  by  the  words  of  the  letters  patent  fiich  toll 

having 

{a)  This  was  the  opinion  of  three  Juf-  Paim.yg.  faid  that  it  wai  agreed  by  ^'f^^^ 
ticei  (fee  alfo  the  Regifltr^  p.  103.) ;  but  in  Hteditt  cafe  (le«  Htddy  v.  WheAm^t 
JdwtsgiM  Ch,  J.  btld  the  costtary,  and  in     Grt,  Mliz,  J58.  md  59U)  that  :be  King 

oiifhs 
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Loving  been  granted  as  was  ufually  taken  at  markets  of  this 
kind,  the  Plaintiff  was  entitled  to  take  reafonable  toll,  and  that 
if  he  exa6led  unreafonable  toll  lie  did  it  at  the  peril  of  forfeiting 
his  market  (a),  ^dly,  Suppofingthe  Plaintiff  not  entitled  to  toll, 
yet  that  as  he  had  an  undoubted  right  to^  the  market  at  SofUhaU^ 
the  levying  another  market  witliin  two  miles  interfered  with  that 
right,  and  was  an  injury  for  which  an  a:£lion  might  be  main- 
tained, as  in  the  cafe  of  a  commoner  who  may  maintain  an  a6lion 
for  injury  to  his  common,  though  he  have  no  cattle  to  put  in  (&)w 
3dly,  That  the  only  ground  on  which  the  Defendant's  poffeffion 
of  the  market  for  more  than  twenty  years  could  defeat  the  Plaii>- 
tiflTs  right  of  a£iion^  was  the  prefumption  which  it  afforded  of 
a  grant ;  but  that  all  fuch  prefumption  had  been  rebutted  in  this 
C9&  by  the  proof  which  was  given  at  the  trial  of  the  commence. 
ment  of  the  Defendant's  market. 

The  Court  inclined  againft  the  Plaintiff's  application^  but 
granted  a  rule  to  ihew  caule.  ^ 

On  this  day  the  cafe  was  to  have  been  argued  by  Le  Blanc 
and  Shefiierd  Seijts.  for  the  Plaintiff;  and  Cockell,  Munnington^ 
and  Selhn^  Seijts.  for  the  Defendant. 

But  Eyke  Ch.  J.  intimating  a  decided  opinion,  that  the  unh 
difturb^  poffeffion  of  the  market  by  the  Defendant  for  twenty- 
three  years  was  a  clear  bar  to  the  Plaintiff's  right  of  a<^ion,  the 
aoonfel  for  the  Plaintiff  declined  arguing  ihe  cafe. 

Per  Curiam f  Jlule  difcharged.  (c) 
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•i^dR  to  determine  the  quantum  of  toll. 
Jd»§re  474.  S.  C.  In  OJbuflon  v.  James 
xd4  others,  %  Lutw.  1377.  where  the  fame 
wordi  were  ufed  in  the  grant  as  in  the 
prefent  cafe,  the  fame  objection  was  taken, 
MR  judgment  was  given  on  another  point. 
A  ^^mt  of  fuch  teU  to  be  taken  at  two 
fcrkfges,  as  is  ufed  to  be  taken,  ihi  ft  alibi 
ii^ra  rtgmrm  jtnglm  was  held  uncertain  and 
void  ia  Ligit/tst  v.  Leneti  Cro.  Jmc,  j^ii. 


{a)  Cittra  Com.  Dig.  tit  Market  (I)  ; 
only  the  Toll  is  forfeited. 

{h)  Vid.  IVelh  V.  Wailing^  2  BL  IZ^X. 

(0  In  Cam f  bill  V.  mf0m,  3  f.ajl,  29S. 
Le  Blatie  J.  laid  that  the  ground  on  which 
this  cafe  went  6Sf%  was  that  6n  a  new  irhd 
the  Judge  would  dired  the  jury  to  prerUmo 
a  grant  after  20  years  uodifturbed  polSiflioik 


DD   2 


404  CASES  IN  EASTER  TERM 

1799. 


^^'^''  ****•  Bush  t;.  Steinmak. 

^iraum.lij!  Idem  et  Ux.  t^.  Eundem. 

A.  having  a       TT^HESE  were  two  actions  on  the  cafe  againft  the  Defendant  tat 

rmdfide,coo-  caufing  a  quantity  of  lune  fo  be  placed  on  the  hi^  Toad,  by 

txaaed  with  J7.   means  of  which  the  Plaintiff  and  his  wife  were  overturned  and 

a^itipulatedrum;  much  hurt,  and  the  chaife  in  which  they  then  were  was  ooik 
'^*  h^"^*^  fiderably  damaged.  Pleas.  Not  guilty, 
the  work;  and  ^^^  ^^  actions  came  on  together  to  be  tried  before  Eg/re 
f'  ^tt!^'  ^  ^'  ^'  ^^  *^  Guildhall  Sittmgs  after  laft  Hilary  term,  whai  the 
teriaU  The  following  circumftanccs  appeared  in  evidence.  The  Defendant 
fenrantof  D.      havini?  purchafed  a  houfe  by  the  road  fide,  (but  which  he  had 

brought  a  quan-  —or  uu        r  \         ^  •-.  • 

tkj  ofiime  to  Qever  occupied,)  contradted  with  a  iurveyor  to  put  it  m  repair 
Ae  houfe  and  foy  |^  ftipulated  fum ;  a  carpenter  having  a  contract  under  the 
roMi,  by  which  furveyor  to  do  the  whole  bufinefs,  employed  a  bricklayer  under 
the  Piamtiff 'a  [ji^j^  j^j  .jjg  again  Contracted  for  a  quantity  of  lime  with  a  lime*- 
overturned.  bumer,  by  whofe  (ervant  the  lime  in  queftion  was  laid  in  the 
I^Vr^^iiT*  '^^^^  ^®  ^^  Chief  JufHce  was  of  opinion  that  the  Defendant 
the  damage  was  not  anfwcrable  for  the  injury  fiiflained  by  the  Plainti£Pun- 
!p^^'  ^^^  ^^  above  circumftances;  but  in  order  to  fave  expence,  a 

▼erdifl  was  taken  for  the  Plaintiff  for  12I.  12s,  with  liberty  to 
the  Defendant  to  move  to  have  a  nonluit  entered* 

Accordingly  a  rule  ni/i  for  that  purpofe  having  been  obtained 
on  a  former  day, 

Cockell  and  Shepherd  Serjts.  now  (hewed  caufe.  The  queftion 
is  not  whether  this  a£iion  might  not  have  been  brought  againft 
ibme  other  perfon,  but  whether  it  cannot  be  maintained  againft 
the  prefent  Defendant.  Itis  fufficientlyeftablifhedthatmaftersaie 
civilly  anfwerable  for  the  negle6l  of  their  fervants,  though  abfent 
at  the  time  of  the  injury  committed.  Hem  v.  NichoUsj  i  Salt.  289. 
Jonesv.Hart,  2Salk.44i.  So  it  is  with  carriers  and  owners  of ihips. 
The  houfe  in  this  cafe  was  undergoing  repair  for  the  Defendant, 
and  the  a6t  which  caufed  the  injury  complained  of,  was  an  a& 
done  for  his  benefit,  and  in  confequence  of  his  having  authorifed 
others  to  work  for  him.  Though  the  perfon  by  whofe  n^IeA  the 
acddent  happened  was  the  immediate  fervant  of  another,  yet  &r 
the  l)enefit  of  the  public  he  muft  be  confidered  as  the  fervant  of 

this 
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this  Defendant.  The  maxim  in  law  is  refpondeatfuperior ;  and  1 799* 
accordingly  Lord  Kenyan  in  a  cafe  ftrongly  ansJogous  to  the 
prefent,  fkid,  <<  In  all  theie  cafes  I  have  ever  underftood  that  the 
*^  a£lion  muft  either  be  brought  againft  the  hand  committing  Steinmait. 
^^  the  injury  or  againft  the  owner  for  whom  the  a6i  was^  done." 
Stone  and  another  v.  Cartwrighty  6  Term  Rep.  41 1.  If  this  De- 
fendant be  not  liable,  the  Plaintiff  may  be  obliged  to  fue  all  the 
parties  who  have  fubcontrafls  in  this  cafe^  before  he  can  obtain 
any  redrefs  for  the  injury  he  has  fuftained. 

Le  Blanc  and  Mar/hall  Seijts.  contra.      The  Plaintiff  con- 
tends, firft,  that  a  perfbn  is  liable  for  the  conlequences  of  every 
'  B&  done  for  his  benefit ;  at  leaft  if  the  a6):  take  place  on  his  own 
premifes :  fecondly,  that  he  is  anfwerable  for  any  injuries  com- 
mitted by  thofe  whom  he  employs,  if  the  injuries  happen  in  the 
courfe  of  carrying  into  execution  the  commiffion  with  which 
they  are  charged.     Firft,  it  is  clear  that  the  caufe  of  a6tion  did 
not  in  this  cafe  arife  on  the   Defendant's  premifes,  the  com- 
plaint being,  that  a  quantity  of  lime  which  fhould  have  been 
placed  there,  was  a6lually  laid  in  the  high-road :  that  being  the 
caie,  there  is  no  authority  to  fhew  that  the  Defendant  is  liable^ 
merely  becaufe  the  a6l  from  which  the  injury  arofe  was  done 
for  his  benefit     If  that  general  propofition  were  true,  it  might 
be  contended,  that  the  Defendant  muft  have  anfwered  for  any 
accident  which  might  have  happened  during  the  preparation  of 
the  Kme  in  the  lime-burner's  yard.     Secondly,  The  liability  of 
the  principal  to  anfwer  for  his  agents,  is  founded  in  the  fuperin- 
tendence  and  control  which  he  is  fuppofed  to  have  over  them. 
I  Black.  Com.  43 1.     In  the  civil  law  that  liability  was  confined 
to  the  perfbn  ftanding  in  the  relation  of  paterfamilias  to  the 
perfbn  doing  the  injury.     Injl.lib./^.   tit.  5.  $1.  Dig.  lib.  g. 
tit.  3.     And  though  in  our  law  it  has  been  extended  to  cafes 
where  the  agent  is  nota  meredomeftic,  yettheprinciplecontinues 
the  fame.     Now  clearly  it  was  not  in  the  power  of  this  Defendant 
to  control  the  agent  by  whom  the  injury  to  this  Plaintiff  was 
eflfeAed.     He  was  not  employed  by  the  Defendant  but  by  the 
lime-burner :  nor  was  it  in  the  Defendant's  power  to  preventhimy 
<yr  any  one  of  the  intermediate  fubc6ntra£iing  parties,  from  exe- 
cuting the  refpe6live  parts  of  that  bufinefs  whicheach  had  under- 
taken to  perform.    The  Defendant's  interference  would  have 
amounted  to  a  breach  of  his  own  contraA  with  the  furveyor,  by 
which  the  latter  was  empowered  toemployihchperibnsashemight 
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1799.  lliink  proper.  So  little  connexion  was  there  between  the  De- 
fendant and  the  various  perfons  employed  in  the  work  that  he 
could  havd  maintained  no  a6lion  againil  any  one  of  them  for 
St£inman.  having  ill  performed  his  part,  but  muft  have  reforted  to  the  fiir* 
veyor  with  whom  his  contraA  was  mode.  With  refpeft  to 
Stone  v.  Cctitvoright^  the  owner  of  the  mine  was  there  iaid  to  be 
anfweraWc  for  the  negligence  of  the  perfons  employed  by  the 
fteward,  but  it  is  to  be  obfervcd,  that  he  was  aUb  anlwerable  to 
them  for  their  wages.  In  Ltane  v.  Sir  Robert  Cotton^  1 2  Mod. 
488,  9.  Holt  Ch.  J.  laid,  that  "  the  reaibh  %vhy  a  principal 
•*  Ihall  anlM'er  for  his  deputy  is,  becaufc  as  he,  as  principal, 
**  has  power  to  put  him  in,  fo  lie  has  power  to  put  him  out 
•*  without  fhcwing  any  caufc."  So  in  Michael  v.  Aleflree^ 
aJt^.  172.  it  was  held  tliat  on  a6lion  might  be  moint^cd 
againil  amaftcr  for  damage  done  by  his  fervant  to  the  Plaintiff 
in  exercifing  his  horfes  in  an  improper  place,  though  he  was 
ablent,  becaufc  it  fhould  be  intended  that  the  matter  fent  the 
iervant  to  exercife  the  horfes  there.  But  if  a  fervant  who  is 
ordered  to  do  a  lawful  a£l  exceed  his  authority,  and  thereby 
commit  an  injury,  the  matter  is  not  liable.  Kingjlon  v.  Booth, 
Skin.  it28.     Middlelon  v.  Fowler,  i  SalL  282. 

Etkb  Cli.  J.  At  the  trial"  I  entertained  great  doubts  with 
refpeft  to  the  Defendant's  liability  in  this  a6lion.  He  appeared 
to  be  fo  far  removed  from  the  immediate  author  of  the  nuifance, 
and  fo  iiir  removed  even  from  tlie  perfon  connefted  with  the 
immediate  author  in  the  relation  of  matter,  that  to  allow  him  to 
fcechargetl  for  riw  injury  fuftained  by  the  Plaintiff  feemed  to 
Tender  u  circuity  of  aclion  iieceflary.  Upon  the  Plaintiff's 
recovery,  the  Defendant  would  be  entitled  to  an  aAion  againft 
the  furveyor,  the  furveyor  and  each  of  the  fubcontraAing 
parties  in  fuccefTion  to  actions  againft  th^  perfons  with  whom 
they  immediately  contracleil,  and  laft  of*  all  the  lime-burner 
would  be  entitled  to  the  common  action  againft  his  own  fervant 
I  hefitated  therefore  in  carr}dng  the  refj[wnfibility  beyond  the 
immediate  mafter  of  the  perfon  who  committed  the  injiuy,  and 
I  retained  my  doitbts  upon  tlie  fubjeA,  till  I  had  heard  the  argu- 
ment on  the  part  of  the  Plaintiff,  and  had  an  opportunity  of 
confening  witfi  my  Brothers.  They,  including  Mr.  Juftice 
BtdleTy  are  fatisfied  that  the  a6lion  will  lie,  and  upon  reflefUon,  I 
amdif{)ofed  to  concur  with  them :  though  I  am  ready  to  confi^ 
that  I  find  great  difficulty  in  ftating  with  accuracy  the  groundsel 
vhidi  it  h  to  be  fupported    The  relation  between  mafler  and 
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vant  as  commonly  exemplifiecl  in  a£lions  brought  againft  the        1799* 
ifter  is  liot  fufficient:  and  the  general  propoiition,  that  a  perfbn       ■ 
lU  be  anfwerable  for  any  injury  which  anfes  in  carrying  into  ^'" 

mention  that  which  he  has  employed  another  to  do,  fe^ms  to  be     Steinmak. 
>  large  and  loofe.     Tlie  principle  of  S/one  v.  Carlxvrigktj  with 
J  deciiion  of  which  I  am  well  iatisfied,  is  certainly  applicable 
this  cafe :  but  tliat  of  Littleddk  v.  Lord  Lonfdale  {a)  comes 
ich  nearer.     Lord  Lonfdal^^  coUiezy  was  worked  in  fuch  a 
imer  by  his  agents  and  fervants  (or  poffibly  by  liis  contraflors, 
that  would  have  made  no  difference)  that  an  injury  was  done 
the  Plaintiff's  houfe,  and  his  Lordfhip  was  held  reiponfiblQ.         , 
hy  ?  Becaufe  the  injury  was  done  in  the  courfe  of  his  work- 
[  the  coUiery :  whether  Jie  worked  it  by  agents,  by  fervants, 
by  contra6lors,  fliU  it  was  his  work :  and  thougli  another  per- 
i  might  have  contra£led  with  him  £br  the  management  of  the 
ole  concern  without  liis  interference,  yet  the  work  being  car- 
i  on  for  his  benefit,  and  on  his  property,  all  the  perfons  em- 
»yed  muft  have  been  coniidered  as  his  agents  and  fervants  not- 
hftanding  any   fuch  arrangement ;  and  he  muft  have  been 
ponfible  to  all  the  world,  on  the  principle  of  ^c  tdere  tuo  tU 
mwn  turn  kedas.     Lord  Lonfdale  having  empowered  the  con- 
dor to  appoint  fuch  perfons  under  him  as  he  fliould  tliink  fit, 
!  perfons  appointed  would  in  ccmtemplation  of  law  have  been 
'•  agents  and  fei-vants  of  Lord  Lonfdale.     Nor  can  I  think  that 
rould  have  made  any  difference,  if  the  injury  complained  of 
1  arifen  from  his  Lordfhip's  coals  having  been  placed  by  the 
rkmen,  on  the  premifes  of  Mr.  Littledale^  fince  it  would  have 
in  impofiible  to  diftinguifli  fuch  an  a6l  firom  the  general  courfe 
bufineis  in  which  they  were  engaged,  the  whole  of  which 
inefs  was  carried  on  either  by  the  exprefs  direction  of  Lord 
nfdale^    or  under  a  prefumcd  authority  firom  him.     Tlie 
Qciple  of  this  cafe  therefore,  fecms  to  afford  a  ground  which 
y  be  fatisfaftory  for  the  prefent  a&ion,  though  I  do  iiot  fay 
t  it  is  exa6lly  in  point.     According  to  the  do£lrine  cited  from 
ickfione's  Commentaries  if  one  of  a  &mily  "  layeth  or  cafteth" 
'  thing  out  of  the  houfe  which  conftitutes  a  nuifance  the  owner 
hargeable.     Suppofe  then  that  the  owner  of  a  houfe,  with  a 
w  to  rebuild  or  repair,  employ  his  own  fervants  to  ereA  a 
d  in  the  ftreet  (which  being  for  the  benefit  of  the  pubfic  they 
Y  lawfully  do)  and  they  carry  it  out  fo  far  as  to  encroach 

)  a  H,  Bl,  267.  299.  The  fa^s  of  that  cafe  are  to  &•  collected  from  the  plcadiDjp. 
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1799.        unreafbnably  on  the  highway,  it  is  clear  that  the  owner  would 
■  be  guilty  of  a  nuifance :  and  I  apprehend  there*  can  be  but  little 

^|^'°  doubt  that  he  would  be  equally  guilty  if  he  had  contraAed  with 
Stsinman.  a  peribn  to  do  it  for  a  certain  fum  of  money,  inftead  of  em- 
ploying his  own  fervants  for  the  purpofe ;  for  in  contemplatioti 
of  law  the  ere6lion  of  the  hord  would  equally  be  his  aft.  If  that 
be  eftabliihed  we  come  one  ftep  nearer  to  this  cafe.  Here  the 
Defendant  by  a  contra6lor,  and  by  agents  under  him,  was  re- 
pairing his  houfe:  the  repairs  were  done  at  his  expence,  and  ihe 
repairing  was  his  a6l.  If  then  the  injury  complained  of  by  the 
Plaintiff  was  committed  in  the  courfe  of  making  thofe  repairs, 
I  am  unable  to  diftinguifh  the  cafe  from  that  of  ere6Ung  the 
hord,  or  from  Littledale  v.  Lord  Lmifdale^  unlefs  indeed  a  di£- 
tinftion  could  be  maintained  (which  however  I  do  not  think 
poilible)  on  the  ground  of  the  lime  not  having  been  delivered  on 
the  Defendant's  premifes,  but  only  at  a  place  cloie  to  them,  with 
a  view  to  being  carried  on  to  the  premifes  and  confumed  there. 
My  Brother  BuUer  recolle6is  a  cafe  which  he  would  have  flated 
more  particularly,  had  he  been  able  to  attend.  It  was  this:  a 
xnafler  having  employed  his  fervant  to  do  fome  a£t,  the  iervant 
outofidlenefs employed  another  to  doit,  and  that  perfbn  in  carry- 
ing into  execution  the  orders  which  had  been  given  to  the  fer- 
vant committed  an  injury  to  the  Plaintiff,  for  which  the  mailer 
was  held  liable.  The  refponfibility  was  thrown  on  the  princqial 
f  from  whom  the  authority  originally  moved.    This  determination 

is  certainly  highly  convenient,  and  beneficial  to  the  public. 
Where  a  civil  injury  of  the  kind  now  complained  of  has  been 
fuftained  tlie  remedy  ought  to  be  obvious,  and  the  perfbn  injured 
fhould  have  only  to  difcover  the  owner  of  the  houfe  which  was 
the  occafion  of  the  mifchief;  not  be  compelbd  to  enter  into  the 
concerns  between  that  owner  and  other  perfons,  the  inconvenience 
of  which  would  be  more  heavily  felt  than  any  which  can  ariie 
from  a  circuity  of  a6lion.  Upon  the  whole  cafe  therefore,  though 
I  flill  feel  difficulty  in  flating  the  precife  principle  on  which 
the  a6lion  is  founded,  I  am  fatisfied  with  the  opinion  of  my 
Brothers. 

Heath  J.  I  found  my  opinion  on  this  fingle  point,  viz> 
That  all  the  fubcontrafling  parties  were  in  the  employ  of  the 
Defendant  It  has  "been  flrongly  argued  that  the  Defendant  is 
not  liable,  becaufe  his  liability  can  be  founded  in  nothing  but  the 
mere  relation  of  mafler  and  fervant ;  but  no  authority  has  been 
cited  to  fupport  that  propofition.  Whatever  may  be  the  do^rijie 

of 
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6f  the  civil  law,  it  is  perfe£Uy  dear  that  our  law  carries  ifach  li^        1 799* 
bility  much  further.     Thus  a  fiiAor  is  not  a  iervant :  but  being  . 

«nployed  and  trufted  by  the  merchant,  the  latter  according  to         ^'" 
the  cafe  in  SaUceld  is  refponfible  for  his  a£ls.    There  are  befides     Stunmaw. 
this  other  cafes.     As  where  a  perfbn  hires  a  coach  upon  a  job, 
and  a  job-coachman  is  fent  with  it,  the  perfbn  who  hires  the  ' 

coach  is  liable  for  any  mifchicf  done  by  the  coachman  while  in 
his  employ,  though  he  is  not  his  fervant.  We  all  remember  an 
aAion  for  de&mation  brought  againft  TatterfaU  who  was  the 
proprietor  of  a  newfpaper,  with  fixteen  others :  the  libel  was  in- 
ierted  by  the  perfons  whom  the  proprietors  had  employed  by 
.GontraS,  to  coUe6l  news,  and  compofe  the  paper,  yet  the  Defend- 
ant was  held  liable.  Now  this  is  a  flrong  cafe  to  fhew  that  it 
makes  no  difference  whether  the  perfons  employed  by  the  De- 
.fendant,  were  employed  on  a  quantum  meruit,  or  were  to  be 
paid  a  flipulated  fum.  In  Rqfewell  v.  Prior,  Salk./^6o.  att 
aftion  for  the  continuance  of  a  nuifance  was  held  to  lie  agidnft 
the  Defendant  though  he  had  underlet  the  building  which  was 
the  fubje£t  of  it,  and  though  the  Plaintiff  had  recovered  againft 
him  in  a  former  a£lion  for  the  ere6lion  of  the  nuifance ;  for  the 
Court  faid  ^'  he  affirmed  the  continuance  by  his  demife,  and 
received  rent  as  a  confideration  for  it.'*  That  cafe  is  analogous 
to  the  prefent ;  the  ground  of  the  decifion  having  been,  that  the 
Defendant  was  benefited  by  the  nuifance  complained  o£  It  is 
not  poffible  to  conceive  a  cafe  in  which  more  mifchief  might  arife 
than  in  the  prefent,  if  the  various  fubcontra£ls  fhould  be  held  fuf» 
ficient  to  defeat  the  Plaintiff  of  his  a6lion.  Probably  he  would 
not  be  able  to  trace  them  all,  fince  none  of  the  parties  could 
give  him  any  information,  and  confequently  he  might  be  turned 
round  every  time  he  came  to  trial. 

RooKE  J.     I  am  of  the  fame  opinion.     He  who  has  work  ' 

going  on  for  his  benefit,  and  on  his  own  premifes,  mufl  be  civilly 
anfwerable  for  the  a6ls  of  thofe  whom  he  employs.  According 
to  the  principle  of  the  cafe  in  2  Lev.  it  fhall  be  intended  by  the 
Court,  that  he  has  a  control  over  all  thofe  perfons  who  work  on 
his  premifes,  and  he  fliall  not  be  allowed  to  difoharge  himfelf 
from  that  intendment  of  law  by  any  a£l  or  contract  of  his  own. 
He  ought  to  referve  fuch  control,  and  if  he  deprive  himfelf  of  it^ 
the  law  will  not  permit  him  to  take  advantage  of  that  circum- 
Hance  in  order  to  fcreen  himfelf  from  an  a^on.  The  cafe  which 
has  been  fuppofed  of  the  lime  having  been  depofited  at  a  diflance 
from  the  Ddfendantfs  houfe,  and  the  accident  having  happened     C  4^^  3 

there 


4to 
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Buiu 
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there  does  not  apply :  for  here  a  peribn  a£Uiig  under  the  general 
employment  of  the  Defendant  brought  a  quantity  of  lime  to  the 
premifes,  and  depofited  it  without  any  obje6Uon  being  made  by 
any  perlbn  there,  whereas  it  was  the  duty  of  the  Defendant  to 
h^ve  provided  a  peribn  to  fuperintend  Uiofe  emplojred  in  his 
work.  The  perfbn  from  whom  the  whole  nuthority  is  originally 
derived,  is  the  perfbn  who  ought  to  be  anfwerable,  and  great 
inconvenience  would  follow  if  it  were  otherwife.  lliere  is  fodi 
a  variety  of  fabcontraAs  in  this  cafe,  as  rarely  occurs,  but  this 
ierves  only  to  illuflrate  more  flrongly  the  mifchief  whldi 
would  enfue  fhould  we  depart  from  the  do£trine  in  &tme  v. 
Cartmight.  In  that  cafe,  and  in  Ldttledjole  v.  Lord  LonfSakj 
the  fiifefl  rule  was  adopted.  The  Plaintiff  may  bring  his  a&ion 
either  againft  the  perfim  from  whom  die  authority  flows,  and 
for  whofe  benefit  the  work  is  carried  on,  or  againft  the  perfbn 
by  wh<Hn  the  injury  was  actually  committed.  If  the  employer 
iiifier  by  the  a^  of  thofe  with  whom  he  has  contraAed  he  nmft 
iedc  his  remedy  againft  them. 

Rule  difcharged. 


The  cooditioQ  of 
m  replevin  bond 
it  not  fatUfied  lyjf 
a  profecurion  of 
the  foit  in  the 
county  court, 
iMt  the  plaint  if 
removed  by  r*» 
/m*  U,  into  a  fu- 
uerior  court  muft 
be  profecuted 
U»€n  with  effba, 
and  a  return 
made  if  adjudicd 
$ktru 


GwiLLiM  V.  Thomas  Holbrook.    . 

"pvEBT  on  a  replevin  bond  by  the  aflignee  of  the  fheriff  of  Mid- 
^^d^fex.  The  declaration  ftated  the  Plaintiff's  having  dis- 
trained as  bailiff  of  the  mayor  and  commonalty  and  citizens  of 
the  city  of  London  governors  of  the  houfe  of  the  poor  conmionly 
called  Saint  Bartfiolomew^s  Hofpital  near  WeJl^Smithfield  London 
of  the  foundation  of  King  Henry  the  Eighth,  and  proceeding  in 
the  ufual  way,  fet  out  the  bond  and  condition  which  was  that  R. 
HMrook  fhould  "  appear  at  the  next  county  court  for  the  county 
*^  of  Middlefex  to  be  holden  at  &c.  and  then  and  there  profecute 
<<  his  a£lion  with  effect  againft  the  Plaintiff  for  taking  and  un- 
«  juftly  detaining  his  cattle  &c  and  make  return  thereof  if 
«*  return  thereof  fhould  be  adjudged  by  law";  it  then  averred, 
that  a  plaint  was  duly  levied  at  the  next  county  court  by  IL 
Holbrooke  and  removed  into  this  court  by  recorddri  facias  lo^ 
quelam;  that  R.  Holbrook  made  default  and  judgment  was  given 
for  a  return ;  that  the  bond  was  thereby  forfeited  and  was  in 
confequence  duly  affigned  &c. 

Plea.    AHionem  non^  <<  becaufe  he  fays,  that  the  faid  JR.  Hd- 
brook  did  appear  at  the  countjr  court  for  the  faid  county  of  Mid-' 

II  dlefex 
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Mtfex  holden  next  after  the  making  of  the  faid  writing  obligatory        1799* 
as  in  the  fidd  declaration  is  mentioned,  and  did  then  and  there      — — 
proilecute  his  aAion  with  effe6i  againft  the  Plaintiff  for  taking      Gwillim 
and  unjuftly  detaining  his  (aid  cattle  goods  and  chattels,  and  bon-    Hourook. 
tinned  to  proiecute  the  fame  with  efl[e6l  until  the  record  of  the 
laid  plaint  in  the  laid  declaration  mentioned  was  duly  had  and 
removed  into  the  laid  Court  ^  our  faid  lord  the  King  of  the 
bench  aforefaid  by  virtue  oX,  the  iaid  writ  of  our  faid  lord  the 
Sing  of  recordari  facias  loquelam  in  the  faid  declaration  alio 
mentioned  to  wit  at  &c.     And  this  &c.     Wherefore  &c. 

General  demurrer,  and  joinder. 

Le  Blanc  Seijt  in  fupport  of  the  demurrer,  contended  that  by 
the  condition  of  the  bond  R.  Hctbrock  was  not  merely  bbund  to  « 

pioiecute  his  fiiit  with  effe6t  in  the  county  court,  but  to  follow  it 
into  the  court  above,  and,  to  make  a  return,  wherever  fitch  return 
flioold  be  legally  adjudged:  he  cited  Anoru  Fortef.  209.  Nichols  v. 
Jfewnum,  Fortef.^  6 1 .  and  Vaugkany.Norris,  CafUemp.Haria^  137. 

Shepherd  Seijt  who  was  to  have  argued  on  tfie  other  fide, 
tMbnitted  that  the  prefent  cafe  could  not  be  diflinguifhed  from 
thcrfe  cited ; 

And  the  Court  were  of  the  fame  opinion. 

Judgment  for  the  Plaint^  (a) 

im)  VuL  «tiam  Chapman  a  mP  ^,  Butchir^  Carib.  24^.    Lam*  v.  FoiUk,  Comk  %%Z» 


Tippet  and  Others  t\  May  and  Two  Others. 


4prUYA» 


T'^OUkRATioir  in  ajfiimpfit  againfl  three.     Two  of  the  De-  AflTimpfit 


yj 


fmdauts  pleaded  a  debt  of  record  by  way  of  fet-o£^  without  ■*"^^^' 
laking  any  notice  of  the  third     llie  Plainti£&  replied  mil  tiel  jibt VrenH  bf 
record^  and  gare  a  day  to  produce  the  record  to  the  two  De-  ^^^[^^' 
&ndant8  who  pleaded,  but  entered  no  fuggefUon  on  the  roll  ptied  mr/M 


jtdbeamg  the  thinl.  ^•''^  •«!««•  • 

'^         ^  diy  to  the  two 

To  this  there  was  a  general  demurrei)  and  joinder.  Defendiunc  buc 

MwrJhaU  Seijt  in  fupport  of  the  demurrer.     The  ground  of  ^^^^^^ 
jOiis  demurrer  is,  thatas  twoofthethreeDefendants  have  pleaded,  tbe  third;  held  oa 
and  the  Plaintiffi  have  given  them  a  day  to  produce  the  record,  thT^ioo  to« 
^thout  fuggefling  any  thing  widi  reQ)e£t  to  the  third,  the  a£Uon  difcontinued, 
isk  difcontinued  as  to  him^  and  that  a  difcontinuance  as  to  one  ^^^^^^inH 

the  Plaintiff; 
•Ten  thoush  the  Oefendamt'  pict  wm  bid. 

Defendant 
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1 799.        Defendant  is  a  diicontinuance  as  to  all.    It  is  a  fettled  mle  of  lav 
■  that  a  fiiit  muft  be  continuedfirom  its  commencement  to  itscondu' 

TiniT  £^^  without  any  chafm ;  and  that  any  chafin  is  a  difcontiniiance* 
Mat.  In  Gilb.HiJl.  C.P.i^o.i^^.  it  is  (aid  that  if  a  Defendant  pleads 
to  part  and  fays  nothing  to  the  other  part,  and  the  Plaintiff  rqdies 
to  fuch  plea  without  taking  judgment  for  the  part  not  anfwered  to^ 
it  is  a  diicontinuance,  becauie  he  does  not  follow  his  entiredemand 
in  the  court.  So  if  he  demur  generally,  for  he  ought  to  have 
prayed  judgment  upon  nil  dicit  for  that  part,  i  BoL  Abr.ftK  487. 
488.  And  this  rule  applies  not  only  to  the  fubje£l-matter  iX.  the 
caufe,  but  alfo  to  the  parties,  i  Hoi.  Abr.fo.  488.  Ccfou  Dig. 
Pleader(W.2)*  Thv^mBro.Atr.Di/c(mtinuanced€Proceft^])L22. 
Replevin  againft  three,  avowry  by  one,  and  fo  to  iflue,  and  the  two 
others  (aid  they  came  in  aid  of  the  avowant,  yet  if  the  two  have 
'  not  a  day  given  and  continuance  on  the  roll  from  day  to  day,  all 
is  dKcontinued:  Bndpl.  8.  Replevin  againft  three  of  a  taking  in& 
one  appeared  and  avowedfor  him(elf  in  B.  andtraver(ed  the  taking 
in  SL  and  mi^e  avowry  to  have  a  return  which  pafled  for  die 
Plaintiff,  and  he  prayed  judgment,  and  it  was  determined  that  as 
no  proceeding  was  againft  the  other  two,  all  was  difcxmtinuedy  for 
the  proceeding  fhall  be  made  to  continue  againft  thofe  who  make 
de&ult,  otherwife  it  is  a  difcontinuance.  Green  v.  Chamock  and 
another^  Cro.  Eliz.  762.  is  to  the  fame  efFe£l.  The  rule  holds 
alfo  where  a  Plaintiff  makes  default.  Pq/lonv.  Lu/keTf  Yirfr.  155. 
If  it  be  contended  on  the  other  fide  that  a  plea  of  fet-off  by  two 
Defendants  in  an  a£lion  againft  three  is  bad,  ftill  the  Plaintiffi 
will  not  be  entitled  to  judgment  on  this  record  for  by  the  dif^ 
continuance  the  caufo  is  out  of  court 

Shepherd  Serjt.  contra.    Though  the  queftion  immediately  in 
iffue  on  this  demurrer  be,  whether  the  replication  which  the 
•  Plaintifts  have  put  in  be  fufficient  in  law  to  anfwer  the  De- 

fendant's plea,  ftill  if  we  can  fhew  that  the  plea  itfelf  is  bad,  they 
cannot  have  judgment.  Indeed  if  we  were  to  amend  our  re- 
plication the  Defendants  would  be  under  the  fame  difficulty. 
No  authority  has  been  adduced  to  fhew  that  difcontinuance  is 
the  fubje6l  of  demurrer,  {a) 

Eyre 

(a)  St  Wteh  v.  Piacb^  iS4iU.iyg.  **  tiffmuft  not  demur  but  take  his  ju4^neBt 

and  Market  v.  J^bnfiiif  I  SaU.  i8o.  in  the  **  for  that  as  by  nit  dicit ;  for  if  he  deonnrs 

former  of  which  cafet  Lord  Ch.J.  HUi  **  or  pleads  over  the  whole  adioo  is  diicoD- 

faid  "  i  f  a  plea  begin  only  as  an  anfwer  to  **  tinued.**  However,  the  do6lrine  in  Cr^t 

**  part,  and  is  io  truth  but  an  anfwer  to  v.  Bilfom^  z  Salk.  3.  ref.  a.  feeros  Icirccrly 

"  part,  it  is  a  difcontinuance  and  the  PUio-  recoocileable  with  thofe  cafes:  there  tbe 

DefesdaaK 
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Etre  Ch.' J.  There  is  no  rule  in  pleading  more  certain  tban 
that  if  a  party  can  trace  back  the  vices  in  the  pleadings  to  the 
firft  fiiult  he  has  a  right  to  take  advantage  of  it  on  demurrer.  But 
fie  cannot  a(k  the  judgment  of  the  Court  unlefi  he  appear  on 
tte  record  to  be  capable  of  demanding  judgment,  {a)  Now  in 
this  cafe  the  Plaintiflfs,  having  replied  to  a  plea  by  two  of  the 
Defendants  without  taking  notice  of  the  third  againft  whom  they 
declared,  have  made  a  difeoHtinuance ;  the  caofe  therefore 
beii^  difeontinued,  judgment  muft  be  given  againft  the  Plain- 
.tiffi,  for  they  are  not  ina  fituation  to  take  advantage  of  the  bad* 
nefi  of  the  Defendants'  plea. 

RooKE  J.  The  Plaintifis  not  bdi^  in  cotxi,  cannot  call  upon 
the  Court  to  give  them  judgment. 

l^er  Curiam^ 

Leave  given  to  amend  on  payment  of  cofts.  (b) 


4»3 


DdcfuUnc  having  difcootinued  by  concluding 
faii  denmrrer  to  the  Plamtiff*s  replicatibn 
with  a  prayer  quod  marrath  fr^di&a  eajfe^ 
r,  it  wat  held  that  the  Plaintiff  had  nia 
to  take  judgment,  or  to  join  in  de- 
J  and  that  having  done  the  ktter, 
die  Court  might  give  him  judgment  upon 
iiie  wfade  record. 

(«)  ^  o  When  PhuntifF  makes  replica- 

*  tkw,  fur-rejoinder,  &c.  and  thereby  it  ap- 
**  pearetfa  that  upon  the  whole  matter,  and 
*^  record,  the  Plaintiff  hath  no  caufe  of 

*  adioD,  he  Ihall  never  have  judgment,  al- 
**  dioagli  that  the  bar  or  rejoinder  be  in- 

*  MkiiiBt  in  matter ;  for  the  Court  ought 
**  to  jndlge  npon  the  whole  record.*'  Do^or 
Bmlmm*%  cske,  8  C#.  xio.  k.  See  aUb  in 
coofirmation  of  this,  RiJpwayt  cafe,  3  C; 
S%>  ^'  and  Turmer'i  cafe,  8  Co.  133.  ^. 

(i)  Had  the  demurrer  been  of  the  fame 
ttna  with  the  record,  it  feemsthe  Plaintiff 
would  have  been  entitled  dejure  to  enter  a 


fuggeftion  after  demurrer  joined.  Thus  in 
IVoodtnard  v.  RotHnfin^  I  Str,  301.  where 
the  Defendant  having  pleaded  a  bad  plea  to 
the  ift  count,  and  in  his  2d  plea  pleaded  to 
part  only  of  the  other  counts,  the  Plaintiff 
m  his  replication  merely  tendered  iffue,  and 
the  Defendant  demurred ;  the  Court  held 
that  though  there  was  a  difcontinuance,yet 
the  pleading  being  of  the  fame  term,  the 
Plaintiff  might  ftill  take  judgment  by  mibUdi- 
eit  far  Co  much  u  was  uncovered  by  the  jAeu 
Accordingly  the  cafe  was  adjoum«l,and  the 
Plaintiff  having  fet  the  matter  right,  had 
judgment  on  die  demurrer.  To  the  fame 
e&ft  is  yimuMi  v.  Bejlom,  I  Ld,Raym.  ;i6. 
But  it  is  to  be  obferved,  that  in  tfaiofe  cafes 
the  Plaintiffi  were  not  allowed  to  have 
judgment  until  the  difcontinuances  were 
dope  away,  although  the  Defendants  had 
committed  the  firft  fiiult  upoo  the  record. 
Fui.  diam  MlddltUm  v.  Cbefimati^  Ttlv.  65. 


1799, 


TlPUT 

Mat. 


\ 


Griffiths  v.  Eyles.  dt^zoOu 

II  £4/9,409. 

rpHifl  was  an  aftion  of  debt  for  an  efcape  out  of  execution,  '^^^^'iJ^J? 
^   againft  the  Defendant  as  warden  of  the  Fleet.     Pleas,    ift,  ant  pleaded  > 

negl^ent  efiape 
aod  voluntary  return  fince  which  the  prifoner  had  been  fafely  kept.  Plaintiff  in  his  replication  admitted 
the  negligent  efcape  and  voluntary  return,  but  alleged  that  the  prifoner  had  not  been  (afely  kept  finte 
that  tine,  having  again  efc^ped,  which  was  a  different  efcape  from  that  mentioned  in  the  plea,  and  the 
fame  for  which  the  adion  was  broi^ht  Defendant  in  his  rejoinder  traverfed  the  allegation  tlut  the  pri* 
ifaoer  hadHiot  been  fafely  kept,  and  then  pleaded  to  the  latter  part  of  the  replication  as  to  a  new  ampi* 
SBCott  a  negligent  efcape,  voluntary  return,  and  lafe  keeping  fince,  in  the  fame  manner  as  in  the  plea. 
This  latter  part  of  the  rejoinder  the  Court  refufed  to  ftrike  out  on  motion,  but  held  it  bad  on  (jpedal 


A  l40i  that,  if  the  pnCbocr  elcaped  fcvenl  thnet  (without  fpecifyiog  them),  he  returned  ai  ofteo,  is  bad. 

'  Nil 
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1799.       Nil  debel.    2d,  That  the  efci^  was  without  the  knowledge^ 
■  privity  confent  or  permifficm  of  the  Defendant,  and  againft  bia 

RimTHs  ^j^  ^^^  ^^^  before  he  knew  of  the  efcape,  and  before  the  filii^ 
£rt.tf.  of  the  bill  the  prifbner  voluntarily  and  of  his  own  aooonl  re- 
turned back  into  the  cuftody  of  die  Defendant,  and  oontiDuiAy 
fiDm  thenceforth  hitherto  hath  been  and  ftiU  is  there  kqit  and 
detained  in  execution  at  the  fuit  of  the  (aid  Plaintiff.  This 
accompanied  by  an  affidavit  (m.  the  part  <^  the  Defendant 
cording  to  the  provifions  of  8  &  9  WilL  3.  c  27.  Jl  6.  that  the 
efeape  was  without  his  privity*  The  Plaintiff  in  his  replicatioi^ 
ift,  joined  iffue  on  nil  debet ;  idly,  admitting  that  the  efi»pe  wis 
without  the  privity  of  the  Defendant  and  that  the  return  to  {Hi- 
ibn  was  voluntary,  went  on  to  allege  that  the  priibner  had  not 
from  thenceforth  been  kept  and  detamed  in  the  cuftody  of  the 
Defendant,  but  that  after  he  had  fo  returned  into  cuftody  and 
after  the  Defendant  had  notice  of  the  former  efcape,  and  before 
the  exhibiting  the  bill,  the  Defendant  permitted  and  fufiered  the 
prifoner  to  efcape  and  go  at  large  in  manner  as  the  Plaintiff  had 
complained  againft  him,  '<  which  faid  laft-mentioned  e&ape  is 
*^  another  and  different  efcape  than  the  dcape  mentioned  in  die 
^^  plea  of  the  Defendant  fo  by  him  laftly  above  pleaded  In  bar 
'^  as  aforefaid,  and  was  and  is  the  very  fame  identical  eCctspe  for 
<^  which  the  faid  Plaintiff  brought  this  a6Uon  and  exhibited  his 
«<  aforefaid  bill,  and  this,"  &c. 

The  Defendant  in  his  rejoinder  having  traverfed  the  all^adon 
that  the  prifoner  had  not  been  fafely  kept  fince  his  voluntary  re- 
turn, with  a  verification  in  the  uTual  way,  proceeded :  **  And  as  to 
«*  the  faid  fuppofed  efcape  fo  by  the  faid  Plaintiff  newly  affigned 
**  aiiionem  rum,  becaufe  if  any  fuch  efcape  fo  newly  affigned  was 
**  made  by  the  faid  prifoner  the  fame  was  fo  made  by  the  iaid 
*'  prifoner  privately  and  without  the  knowledge  privity  confent 
•*  or  permiffion  of  the  Defendant  and  againft  his  wiU,  and  that 
*'  afterwards  and  before  the  Defendant  knew  of  fuch  efcf^  and 
•*  before  tKe  filing  the  bill  of  him  the  faid  Plaintiff  againft  the 
*^  faid  Defendant  in  this  behalf,  to  wit,  on  &c.  at  &c.,  the  faid 
•*  prifoner  voluntarily  and  of  his  own  accord  returned  back  again 
•*  into  the  cuftody  of  the  faid  Defendant,  and  continually  from 
<^  thenceforth  hitherto  hath  been  and  ftlll  is  kept  and  detained  in 
•<  the  cuftody  of  the  faid  Defendant  in  execution  at  the  fuit  of 
<<  the  faid  Raintiff  for  the  debt  and  damages  aforefaid  in  form 
^  aforefaid  recovered  by  the  faid  Plaintiff;  which  faid  efcape  in 
^  this  plea  meationed^  if  any  fuch  was  made^  is  the  iame  ^cap^ 

•♦  wherwtf' 
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^'  whereof  the  faid  Plaintiff  hath  aboVe  m  his  laid  neuo  q^^nment 
*<  in  this  behalf  alleged  againft  him  the  (aid  Defendant  Ahd 
**  this  &C.  wherefore  he  prays  judgment  if  the  faid  Plaintiff 
**  ought  to  have  or  maintain  his  aforefaid  a£iion  in  refpeft  of 
<<  the  premiies  fb  newly  affign^d  againft  him/'  &c 

Le  Bldnc  Seijt.  in  the  laft  term  moved  to  ftrike  out  the  latter 
part  of  the  rejoinder,  contending  that  the  Defendant  had  pleaded 
two  rgoinders,  which  he  could  not  do  even  with  the  leave  of 
the  Court,  much  lefs  without  it :  and  that  it  was  like  the  cafe  of 
a  Defendant  pleading  two  pleas  without  the  leave  of  the  Courtf 
where  the  Plaintiff  may  apply  to  the  Court  to  ftrike  out  one  of 
them,  {a) 

Shepha'd  Seijt  oppofed  the  application  in  the  firft  Inftance, 
and  urged  that  as  the  replication  was  in  the  nature  of  a  new 
ajQignment,  tlie  Defendant  was  obliged  to  put  in  this  fert  of  ire- 
joinder  in  order  to  meet  the  allegation  of  a  voluntary  efeape  in 
the  latter  part  of  the  replication. ' 

Etre  Ch.  J.  There  is  a  difference  lietween  this  cafe,  and  that 
of  two  pleas  pleaded  without  leave  of  the  Court:  the  two  pleas 
are  diftih£l  from  each  other ;  this  is  but  one  rejoinder  containing 
double  matter ;  it  may  be  a  fubje6l  for  demurrer,  but  not  for  the 
exercife  of  the  fununary  jurifdid;ion  of  the  Court. 

In  confequence  of  this  intimation  from  the  Court  a  Ipecial 
demurrer  was  afterwards  put  in,  affigning  for  caufes,  ^^  that  the 
^  ffdd  rejoinder  is  double  and  multifkrious  in  this,  that  it  contains 
**  two  feparate  and  diftin£l  anfwers,  and  offers  two  feparate 
^  and  diftin6l  iffues  upon  the  aforefaid  replication  of  the 
^  Plaintiff  to  the  faid  plea  of  the  Defendant,  fo  by  him  laftly 
^  above  pleaded  in  bar,  whereas  only  one>ifluc  could  or  ought 
•*  to  have  been  offered  or  taken  upon  the  iaid  replication  or 
^  upon  the  matter  therein  contained,  and  that  the  feid  rejoin- 
^  der.  is  alio  double  and  informal  in  this,  that  it  offers  to 
•*  put  in  ifliie  two  diftfnft  and  different  efcapes,  whereas  the 
•*  Plaintiff  hath  originally  declared  upon  and  in  his  fubfeqnent 
**  rephcadon  hath  fupported  his  faid  declaration  by  only  one 
^*  efeape,  and  that  according  to  the  rules  of  good  pleading  the 
^  iaid  rgoinder  ihould  and  ought  to  have  been  confined  to  and 


4»5 
1799. 

GitirviTHf 

?* 
ET&lfb 


(«)  It  kat  been  (aid  that  in  fuch  cafe    f$rd  v.   GatfiM,    H.   ft6  G.  5.     £,  B, 
tk€  double  plea  is  a  nuUity,  and  the  Plain-     Tklfj  Br»  3tf8<— I  ^/mV  Pu  196. 
xjfmvj  fi^n  judgment} /rr  BulUr  J.  B*d* 

<<  have 
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1 799*       <■<  have  concluded  with  a  traverfe,  which  is  thereby  taken  on  the 
'  •*  ifud  efcape  fo  fet  forth  in  the  faid  replication  of  the  laid  Plains* 

G»irriTBs     jj  ^^  y^^  ^^  £^j  Defendant  hath  very  unneceflarily  and  inarti- 

KYLts.  <(  fidally  extended  the  laid-  rgoinder  to  further  and  other  and 
<^  different  matter  by  way  of  fuppoled  fecond  anfwer  to  the  find 
'^replication,  whereas  only  one  anfwer  could  or  ought  to  have 
<'  been  made  to  and  only  one  iffue  offered  or  taken  iqpon  the 
^*  laid  replication  or  in  or  by  the  laid  rejoinder ;  and  that  the 
<<  matter  {6  lecondly  alleged  in  the  laid  rejoinder  is  no  anlwer 
'^  to  the  laid  replication,  nor  dire£l  or  politive  denial  of  the 
^^  elcape  therein  mentioned,  but  only  an  argumentative  denial 

*<  of  fuch  elcape,  whereas  the  laid  elcape  lliould  have  been 
<*  exprefsly  and  dire6Uy  traverfed  and  denied  by  the  laid  re- 
^  joinder ;  and  that  the  laid  rejoinder  is  calculated  to  occafion 
*^  the  trial  of  two  leparate  iffues  upon  one  and  the  lame  fii£l,  and 
^<  alio  to  introduce  a  vexatious  and  unneceffiiry  length  of  plead- 
**  ing  in  this  caufe ;  and  that  the  faid  rejoinder  is  repugnant  and 
<^  informal  in  this,  that  although  in  one  part  thereof  it  confiders 
^  the  laid  replication  and  anfwers  the  fame  as  being  a  replica- 
^<  tion,  yet  in  another  part  thereof  it  conliders  the  laid  rqilicatiop 
^^  as  being  a  new  affignment,  and  profefles  to  anlwer  the  lanus 
^  accordingly,  and  that  the  laid  rejoinder  is  in  various  other 
^  reQ)e£ts  repugnant,  multifarious,  infufficient  and  inbrmaL'* 

Joindei'  in  demurrer. 

Le  Blanc  in  fupport  of  the  demurrer  now  contended,  tibat  if 
this  rejoinder  Ihould  be  allowed  the  pleadings  might  go  on  m 
infinitimty  for  if  the  Plaintiff  were  to  fur-rejoin  in  the  lame  man- 
ner as  he  had  replied,  the  Defendant  might  rebut  in  the  lame 
manner  as  he  had  rejoined,  and  fo  a  new  iffue  would  be  created 
at  every  ftage  of  the  pleadings ;  and  that  it  was  a  clear  rule  in 
pleading  that  illues  could  not  be  multiplied  after  the  plea. 

Shepherd  Serjt«  contra^  again  infilled  that  as  the  Defendant 
could  not  give  in  evidence  a  negligent  efcape  and  voluntary  te^ 
turn  in  anlwer  to  the  all^;ation  of  a  voluntary  elcape  in  the 
latter  part  of  the  replication  without  putting  it  on  the  record, 
•  '  the  Defendant  might  be  deprived  of  a  fair  defence,  unlels  the 
rgoinder  were  allowed ;  and  urged  that  the  form  of  the  rejoinder 
was  the  confequence  of  the  unufual  and  ingenious  way  of  plead- 
ing adopted  in  the  Plaintiff's  replication. 

£yre  Ch«  J.  If  the  obfervation  be  wdl-founded,  that  the  com- 
mon forms  of  replication  in  thefe  cafes  ftop  at  the  aU^B^atioxi^  that 
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the  warden  has  not  kept  the  prifoner  in  cuflody  fince  the  firft        1 799. 
voluntary  return,  tl^e  confequence  is,  that  this  replication  is  not  ^ 

merely  ingenious  but  informal,  and  my  doiibt  has  been,  whether 
tihe  firft  fiult  was  not  conunitted  by  the  Plaintiff.  But  in  truth  it        Etlii. 
leems  to  me  that  the  latter  part  of  the  repUcadbn  is  nothing  more^ 
thananampMcationof  the  denial  that  the  Defendant  had  kept  the 
prifoner  in  fafecuftody;  it  amounts  to  this,  that  he  had  not  kept 
him  in  iafe  cuftody,  for  he  had  permitted  him  to  efcape  afterwards* 
It  does  not  appear  to  me  tliat  this  rejoinder  will  enable  the  De- 
fendant to  give  in  evidence  any  fecond  voluntary  return.    The 
Defendant  by  his  plea  excufes  an  efcape,  upon  the  ground  of  tHe 
prifoner  having  voluntarily  returned  and  remained  in  his  cuftody 
ever  fiiice.     Now  put  the  cafe  that  the  prifoner  had  made  two  or 
three  efcapes,  and  had  retired  as  many  times,  the  Defehdimt 
was  bound  to  ftate  them  all  in  his  plea,  in  order  to  eftablifh'the 
averment  that  the  prifoner  had  been  kept  in  fafe  cuflody  ever 
iince.     If  this  be  not  the  cafe,  the  pleadings  may  go  on  for  ever. 
Hie  Defendant  therefore  has  made  the  real  faidt,  as  there  is  no^ 
diing^  in  the  replication  in  the  nature  of  a  new  affignment.  Per- 
hapB  had  the  Plaintiff  merely  traverfed  this  all^tion  in  the  De-I 
feodiiifs  plea,  it  would  have  been  fufficient  and  the  Ihortd^ 
way,  though  I  do  not  think  him  wrong  for  putting  in  a  nibre 
eqplfcit  contradi£lion. 

The  Couri  however  gave  the  Defendant  leave  to  amend  on  pay- 
mi6xkt  of  cofts,  intimating  at  thefanie  time  that  it  miif);  be  doni^ 
in  fiich  a  way  as  not  preclude  the  queftion  being  brought  to  ifliie 
sd  loon  as  poffible. 

Ad^I'diiiglytheDefehdahiaihehdedliisfecondpTea 

an  all^adon  ^^that  ifihefaid  prifoner  did  at  any  time  or  times 

*'  afi^  the  faid  cominitm^t  &c.  go  at  large  from  and  out  df 

«(  did  iSiM  prifbii  of  the  Fleet  aiid  from  and  oni  of  the  cuftody  of 

^  lijmtheiaidDefendant,he  the  faid  prifbnerfbefcaped  and  went 

^<  «t  large  privately  ahd  without  the  knowledge  &c  of  him  t&ei 

^<  Defendmit  and  againft  his  will ;  and  that  if  any  fuch  e/capi 

**  or  e/bdpe$  icas  or  *w€refo  made  the  Jaid  prifoner  after fuc% 

**  efcape  or  efcapes  and  before,  the  Defendant  knew  offuch  ejcape 

**  or  efcapes  and  before  tkefilir^  of  this  biU  voluntarily  and  ofhig 

*«  cnm  accord  returned  back  again  into  the  cuflody  oftheDefendf* 

^<  €mt  and  continually  from  thenceforth  until  and  at  the  time  of 

€t  the  commencement  of  the  fuit  was  and  hath  been  and  ftiU  is 

^  kept  and  detained,''  &c. 

roL.  I.  £  £  Upon 
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Upon  this  Le  Blanc  again  applied  to  the  Court  and 
that  this  plea  by  no  means  complied  with  their  injim^on^  and 
was  fo  framed  as  to  afford  no  probability  of  any  ifliie. 

Eyre  Ch.  J.     The  defendant  knows  and  is  bound  to  know 
the  ftate  of  his  prifbn,  and  whether  there  has  been  an  involun- 
tary efcfipe  and  a  iubfequent  return  and  fiife  keeping  of  the 
prifbner  fince  that  time,  or  whether  there  has  been  no  eCcape 
at  all.     If  there  has  been  one  dcape  and  one  return,  or  if 
there  have  been  ten  efci^>e8^nd  ten  returns,  and  the  Defisnd- 
ant  thinks  fit  to  plead  them,  and  to  infifl,  that  independent  of 
iuch  efcapes  t&e  prifbner  has  been  kept  in  fafe  cuflody,  he  is  at 
liberty  to  do  fb.   But  he  cannot  plead  hypothetically  that  if  there 
has  been  any  efcape  there  has  alfo  been  a  return.  Hemufteitlier 
fUnd  upon  an  averment  that  there  has  been  no  efcapeor  that  there 
have  been  one,  two,  or  ten  efcapes,  ftfler  which  the  prifbner  re- 
turned, and  that  having  kept  him  in  cuflody  fince  that  time  he  is 
entitled  to  give  that  anfwer  to  the  Plaintiff's  charge*     llie  De- 
fendant mufl  take  upon  himfelf  to  flate  the  efcapes  fpedfically, 
that  the  Plaintiff  may  have  an  opportunity  of  combating  hii 
aflertion.     With  refpeA  to  the  PlaintifTs  replication  it  never 
abandoned  .the  efcape  laid  in  the  declaration.  To  that  efcape  the 
Defendant  pleaded  what  was  an  anfwer  as  &r  as  it  went ;  in  rqdy 
to  which  the  Plaintiff*  admitted  the  &61  of  the  Defendant's  plea, 
but  added,  that  he  did  not  complain  of  the  efcape  previous  to  the 
return,  but  that  the  Defendant  had  not  kept  the  prifbner  in  cuflody 
fince  that  return. 

The  Court  again  gave  the  Defendant  leave  to  amend,  by  fink- 
ing out  the  latter  part  of  the  rejoinder  which  had  been  demurred 
to,  and  leaving  the  traverfe  of  the  allegation,  that  afler  the  re- 
turn of  the  prifoner,  and  afber  notice  of  the  former  efcape^  the 
Defendant  voluntarily  permitted  the  prifbner  to  efcape.  (a) 


(a)  The  Defendant  having  amended  ac- 
cordingly, fffue  \\  as  joined  on  the  traveffe, 
and  die  caufe  came  on  to  be  tried  before 
Eyre  Ch.  J .  at  the  Guildhall  fittings  after 
this  term.  At  the  trial  the  Flalntiff  proved 
a  notice  of  an  efcape  to  the  Defendant, 
fnd  an  efcape  fubfequent  to  that  notice^  but 
did  not  prove  any  efcape  previous  %q  the 


notice.  Upon  this  the  Lord  Chief  JdUce 
nonfuited  turn,  holding,  that  the  fiift  eicape 
mull  (till  remain  rhtgifl  of  the  adioo,  and 
would  be  purged  or  not,  it  h  (hoold  turn 
out  that  tlie  prifoner  had  or  had  not  beea 
fafelj  kept  iioce  bis  voluntary  rctom  cftec 
that  efcape. 
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'  y^  April  %OX\u 

Peel  and  Others  v.  Tatlock.  ^^  e^r,  227. 

*/f-2?/.  613. 

'T'His  a£lion  was  brought  to  recover  lopL  the  amount  of  the  ^1^**37.  *   ^' 

Defendant's  fubfcripdon  to  a  guaranty  of  600Z.  for  the  true 
and  &ithful  difcharge  of  the  truft  which  the  Plaintiffs  might  re-  bound  to  ^.  for 
pofe  in  one  Abfalom  Goodrich^  a6linfi:  as  caihier  or  iuperintendinir  ***«  honcfty  of 

I     ,    .       ,     .  "V      ,  .        ,        ..  ®  ^  ®   C.  who  cmhe*- 

clerk  in  then*  bankmg-houic.  .le,  money,  B. 

The  caufe  was  tried  at  the  Guildhall  fittings  after  lafl  MichaeU  m«y  maintiin  an 
mas  term,  before  Heath  J.  and  a  Special  Jury,  when  the  follow-  guaranty,  thou{h 
ing  fiidU  appeared  in  evidence.     The  guaranty  was  figned  on  the  « J'««  y"^»r«  ^^^ 
5th  OSiober  1 790 :   Goodrich  continued  in  the  Plaintifis'  fervice  Jny  notice  bar- 
tiU  March  1793,  at  which  time  he  abfconded  having  embezzled  >ng  been  pven 
money  of  the  Plaintiffs  to  the  amount  of  1 292/.  85.  6d.   In  April  ^ent  of  c,  by 
fi>llowing  a  correfpondence  commenced  between  Goodrich  and  the  ^  ^-fj  *' 
Flaintiffi,  in  which  the  former,  afler  fUting  that  he  had  embezzled  acquainted  with  ^ 
fcur  bills,  went  on  thus;  "I  fhould  conceive  it  may  not  be  un-  J^*  circumAiiic« 
^^  reafonable  to  propofe  that  the  gentlemen  fhould  make  a  con-  quarter,  and  j; 
**  fideration  of  about  300/.  for  the  extra  exertions  I  have  ufed  for  ^^V^^  *PP*" 
^^  the  intereft  of  the  houfe,  and  the  extra  expences  I  have  been  at  eeaied  it  from 
^*  by  having  no  regular  home  in  town :  p^haps  there  may  be  '*'™  *****^^ 
^  due  to  me  on  my  own  account  about'ioo/.  though  of  this  I  am  notbedifchirKed 
**  not  qiute  certain.  Ifthefepropofalscould  be  admitted,  I  fhould  ^°*"*"*s^"- 

*  *      *  I  ^ntv  though  J9« 

^.  then  fland  a  debtor  to  the  houfe  about  890/.     My  property  at  appw  to  have 
•*  home  may  have  cofl  me  about  150/.  which  I  freely  offer.'*  >^  r"  *^^*^j|J."* 
He  then  fuggefled  apian  {a)  for  balancing  the  books  of  the  houfe,  mount  of  the 
bjr  which  the  Plaintiffs  might  keep  his  mifcondu6l  fecret  from  f»»««*»««*^ 
tbe  other  clerks,  and  having  intimated  an  intention  of  retiring 
intothecountryandeflablifhingafchool,  concluded  thus,  ^^What- 
*•  ever  I  can  obtain  by  labour  and  induilry  above  the  common 
/<  neceflaries  for  exiilence  fliall  befisdthfully  appropriated  to  repay 
*<  the  debt  once  a  month  or  once  a  quarter  into  the  hands  of  fbme 
"  perlbn  for  your  ufe."  In  anfwer  to  the  above  the  Plain  tifis  wrote 
a  letter  dated  the  2 2d  June  1 793,  containing  the  following  ex- 
predions ;  **  Wehavenoobjeftion  toyour  adopting  your  propofed 
**  plan  of  tuition,  and  you  may  reft  free  of  apprehenfion  from 
«  being  diflurbed  u\  a  laudabb  purfuitfor  fupport  of  yourfelf  aqd 

(it)  This  was  to  be  done  by  entering  the     the  hooks  to  which  the  clerks  had  acce(s« 
*  deficiency  as  a  loan  to  him  in  the  private     under  the  head  of  private  loan,  marked 
ledger  of  the  pinoert,  and  carry'uig  it  into     with  a  particukr  letter. 

E  K  2  •*  family^ 
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1 799.        ^^  family,  taking  it  for  granted  that  your  reprefentations  to  us  wQI 
■  **  be  found  ftri6lly  true.    Indeed  by  fuch  endeavours  it  is  poffible 

*eii-  cc  thatyouinfuturemaybeinafituationtomakelbmerecompenoe 
Tatlock.  .  <^  for  paft  misfortunes,  and  re(pe6ling  which  in  every  converik- 
<*  tion  which  we  have  been  obliged  to  enter  into  we  have  urn- 
^<  formly  exprefled  ourfelves  with  great  tendemefs  towards  yoo. 
^<  If  we  had  no  other  motives  for  that,  fel^policy  would  diAate 
^  fuch  condu6l."  The  plan  fuggefled  by  Gooc/rtcA  for  concealii^ 
his  mi^coHdu6i  from  the  clerks  was  adopted  by  the  Plaintifik  In 
the  Summer  of  1795  Jo.7nes  Tatlock  offered  Goodrich,  who  was 
then  out  of  employ,  to  procure  him  a  place  provided  the  Haintiffi 
would  give  him  a  chara6ier:  upon  which  Goodrich  made  an  ap- 
plication to  the  Plaintifis  for  that  purpofe,  and  on  the  I5tii 
September  1795  wrote  them  a  letter  in  which  were  the  following 
expreffions :  '<  I  have  juft  waited  on  Mr.  Tatlock^  and  mentioned 
'^  in  general  what  you  remarked  on  my  rcqueft,  his  reply  was,  he 
^^  would  call  on  you  himfelf  this  day ;  it  would  have  pleafed  me 
'^  better  had  not  that  been  the  caie;  butasi  could  not  with  any 
<^  propriety  forbid  him,  I  muil  take  the  coniequences.  However 
<^  as  I  believe  Mr.  To/^^  knows  no  more  of  my  concerns  in  your 
«  houfe  than  what  I  have  told  him  myfelf  reQ)efting  BUe^ 
*^  Barber  4*^.'s  (a)  loflfes,  you  will  have  it  in  your  power  to  ipeak 
*<  ingeneraltennfirefpe6lingyour being omfiderablelofersbymy 
<(  imprudence,  and  this  done  with  tenderneis  on  your  part  may 
^<  induce  him  to  be  my  friend.  In  regard  to  the  bond,  fhould  he 
<<  mention  it,  and  you  think  proper,  perhaps  making  him  the 
**  offer  of  his  name  may  be  in  my  favour.'*  No  evidence  was 
given  of  a£lual  notice  by  the  Plaintifis  to  the  Defendant  or  toany 
of  the  other  fubfcribers  to  the  guaranty  of  Goodrich*  %  mifbonduSi, 
and  the  lofs  they  fuftained  therel^,  tiH  My  1 796,  when  aftions 
were  commenced  againfl  the  Defendant,  and  againfV  his  brother 
James  Tatlock  and  one  S.  Potter  who  were  alfo  fubfcribers;  thefe 
were  all  confolidated.  The  learned  Judge  left  it  to  the  jury  to  fay 
whether  the  Plaintifis  had  waved  the  guaranty  and  exonerated 
the  Defendant  by  making  thewhole  of  Goodrich^  embezzlement 
a  debt  from  him  ?     The  jury  found  a  verdift  for  the  Plaintiff 

Le  Blanc  and  Shepherd  Seijts.  on  a  former  day  fhewed  caufe 
againft  a  rule  nifi  for  a  newtrial,  andcontended,  that  the  guaranty 
was  notwavedby  any  thingwhich  pailed  between  GoodrichnjoA  the 

(«)  Thefe  were  craB(a£ijoiis  trhicfa  did  not  come  wiUun  the  fcopt  of  the  prefent  a£^ 

Plainti£» 


i. 


Peel 

V. 
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Plaintifis,  or  by  the  length  of  time  which  had  elapied  before  notice        1 799. 

was  given  to  the  Defendant ;  that  with  refpeft  to  the  concealment 

it  might  have  been  dangerous  for  the  houfe  to  have  made  public 

the  iniicondu6l  of  their  clerk  and  their  lofsin  confequence;  that     Tatlock. 

by  the  terms  of  the  guaranty  the  Defendant  was  abfolutely  bound 

to  anfwer  for  the  deficiencies  in  Groodrick's  accounts,  and  that  the 

€£Ed&  of  the  length  of  time  which  had  elapied  was  a  queftion  for 

the  jury  who  had  decided  that  it  was  not  a  waver.     They  urged 

that  the  Defendant  had  not  been  injured  l^  the  delay,  BAGoodrich 

continued  infblvent  from  the  time  that  he  committed  the  fraud 

to  that  of  his  death,  which  was  juft  before  the  trial. 

Cockell  and  Heywood  Serjts.  'contra^  infilled  that  the  Plaintifis 
liad  accepted  Goodrich  for  their  debtor,  by  giving  him  credit  to 
the  amount  of  the  deficiency,  and  enterhig  it  in  their  books  as  a 
loan;  that  the  danger  the  Plaintiff  might  have  incurred  by 
making  public  the  embezzlement  in  queftion,  could  not  deprive 
the  D^endant  of  his  right  to  notice,  as  in  the  calb  of  a  bill'of 
exchange,  where  notice  of  the  drawer's  default  muft  be  given  on 
die  earlieft  opportunity,  left  his  fituation  ihould  be  altered,  and 
that  the  fame  rule  held  in  cafes  of  bankruptcy,  and  ought  to  be 
obferved  in  all  other  mercantile  tmnfa6Uons ;  and  that  the  time 
within  which  notice  fhould  have  been  given  was  a  queftion  of  law. 

Etre  Ch.  J.  This  cafe  feems  to  involve  many  points  of  law  %  H.  BL  613. 
defelrviilg  ferious  confideration.  The  ift  queftion  is,  whether 
a  p^iibn  who  enters  into  a  guaranty  for  the  faithful  difcharge  of 
duty  by  another  be  liable  to  anfwer  for  embezzlement  of  money' 
by  him  at  any  indefinite  period,  or  whether  notice  of  fuch  eirt- 
beszlement  ouffht  not  to  be  ffiven  within  reafonable  time?  A  and 
queftion  will  be,  whether  the  intentional  concealment  of  fuch  em- 
bezzlement will  not  difcharge  the  guarantee  from  his  liability  ? 
And  a  3rd,  whether  that  degree  of  credit  has  not  been  given  to 
the  party  originally  guilty,  which  may  be  fufficient  to  change 
tte  chara6ler  of  the  tranfa£tion,  and  by  afTent  of  the  Plaintiff  to 
convert  Goodrich'^  delinquency  into  a  debt.  Andif  fb,  whether 
tiie  guarantee  be  anfwerable  on  the  foimdation  of  the  original 
embezzlement  ?  Thefe  are  queftions  of  real  importance  to  the 
mercantile  world,  and  I  wifh  to  have  them  deliberately  confidercd, 
not  being  prepared  to  give  an  opinion. 

BuLLER  J.  Some  things  have  been  advanced  in  argument  to 
v^hich  I  do  not  agree.  It  has  been  faid  that  the  rights  of  parties 
bave  been  altered.    If  any  new  debt  had  been  incurred,  or  if  the 

£  s  3  ,  demand 
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1 799*    '    demand  had  been  enlarged,  that  might  have  been  a  firaud  (m  tn# 
guarantee.     But  that  is  not  the  caie  here.     The  Defendant 


"^  liable  to  make  {atisfa£lion  for  the  embezzlement  of  Goodrich  ta 
Tatlock.  the  amount  of  his  fubfcription,  and  if  the  Plaintifis  endeaYOured 
to  obtain  any  thing  from  Goodrich  before  they  called  on  the  De- 
fendant, that  was  only  in  aid  of  the  Defendant  and  tended  tQ  re- 
lieve him.  Unlefs  fomething  had  taken  place  betweoi  the  Plain* 
tiSE&  and  the  guarantee,  I  do  not  fee  how  the  refponfilnlity  of  the 
latter  could  be  given  up,  fince  no  favour  fliewn  by  the  former  to 
Goodrich^  nor  any  thing  done  between  them  which  did  A6t  create 
an  injury  to  the  Defendant,  could  difcharge  the  guaran^. 

Heath  J«  This  cafe  differs  from  that  of  a  bill  of  exchange 
inafmuch  as  the  Defendant  was  not  merely  bound  to  pay  the 
money  in  cafe  Goodrich  fhould  not  pay  it,  but  was  bound  ab* 

fblutdy  to  pay  for  his  deficiency. 

'Cur,  advw  tmltn 


Eyre  Ch.  J.  On  this  day  (ab/entibus  BuUer  4f  Heath  Js.) 
ferred  to  the  letter  of  the  i  idi  of  September^  and  faid;  I  am  much 
inclined  to  think  that  a  reafbnable  inference  may  be  drawn  from 
this  letter,  which  will  go  a  great  way  towards  laying  out  of  the  cafe 
the  queftion  how  far  thofe  to  whom  a  guaranty  has  been  given 
niay,  by  concealing  the  failure  of  the  party  for  whom  the  guar- 
antee is  anfwerable,  and  giving  him  credit  for  the  amount  of  the 
feilure,  be  confidered  as  having  taken  upon  ihemfelves  the  whole 
lofs.  I  daxe  fay  the  jury  were  fatisfied  that  the  Defendant  was 
not  kept  in  ignorance  of  the  tranfaclion.  lie  did  not  put  his 
cafe  upon  that  ground ;  but  the  ground  he  has  taken  is,  that 
the  Plaintiffs  had  done  enough  to  difcharge  the  guarantee ;  upon 
this  I  at  firfl  hefiiated,  but  am  now  difpofed  to  agree  with  my 
Brothers  that  it  is  not  fufficiently  made  out :  this  cafe  therefore 
may  ftand  without  breaking  in  upon  the  rules  of  law. 

RooKE  J.     The  points  formerly  Hated  by  my  Lord  were  all  left 
to  thejury,  andlhave  no  reafon  to  think  that  they  decided  wrong. 

Rule  difcharged. 

May  6th,  CockeU  now  flatcd  to  the  Court  that  the  letter  alluded  to  by  the 

^  Lord  Chief  Jullice  on  a  former  day,  did  not  relate  to  the  prefent 

Defendant  but  to  nis  brother,  and  certainly  could  not  zSeSc  S. 
Potter^  the  other  guarantee.  He  urged  that  even  if  a  communi- 
cation between  the  Defendant  and  his  brother  could  be  prefumed 
yet  that  fuch  prefumption  could  not  be  extended  to  S.  Potter; 

and 
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and  trufted  therefore,  that  if  the  Court  ihould  ftill  think  this  rule        1 799. 
ought  to  be  diicharged,  they  would  open  the  confblidatioii  rule, ,  ■■ 

in  order  to  enable  S.  Potter  to  defend  the  a^ion*  "^ 

Eyre  Ch.  J.  The  principal  difficulty  I  felt  in  the  cafe  aroie  Tatloc*. 
on  the  ground  of  a  fuppoied  induftriousconceahnent  by  the  Plain-  ' 
tiff  not  only  from  the  fervants  of  the  houfe,  but  from  all  the 
world,  which  on  general  principles  of  law  might  have  had  an 
e£fe£l  on  the  liability  of  the  guarantee.  But  looking  through 
the  cafe  again,  I  think  there  is  room  to  colle£l  that  there  was  no 
want  of  communication  with  the  Defendant  The  names  of 
Tatlock  and  Goodrich  are  names  not  unknown  at  GuildhaU,  or  in 
We/tminfter^haU :  whether  the  letter  related  to  the  Defendant  or 
his  brother,  there  is  a  plain  allufion  to  the  guaranty  in  it  Con- 
fidering  either  the  probable  iflue  of  another  trial,  or  the  value  of  ^ 

the  intereft«  this  is  not  a  cafe  in  wnich  the  Court  ought  to  open 
the  confblidation  rule.  To  prevent  miilakes,  I  add  that  it  is  not 
to  be  taken  to  be  the  opinion  of  the  Court,  whatever  my  opinion 
might  have  i)een,  that  the  cafe  as  it  was  ftated  originaUy  by  the 
report  was  attended  with  much  difficult* 


Ex  Parte  Hubbard*  Maytih. 

nr*Hi8  was  a  petition  by  a  prifoner  in  execution  to  be  brought  a  pnfoner.wh* 
up  to  be  difcharged  under  the  326^0.2.  c.  28.^^13.  and  wt«ken  Ineitf-^ 
Was  founded  on  the  following  circumflances.     The  prifoner  than  3C0/.  and 
having  been  originally  confined  for  feveral  debts  the  amount  J^"^"?!^*?r 
of  which  was  too  large  to  entitle  him  to  the  benefit  of  the  a6l,  b«iow  that  fum  b 
had  durinfi:  his  confinement  fatisfied  fome  of  his  creditors,  and  nj^f^^^^^  »*>• 

^  ,  diicnanca  andcr 

thus  reduced  the  amount  of  his  debts  below  300/.     He  n6w  the  Lords*  la 
therefore  applied  to  the  court  in  this  term,  as  the  term  next  afler  ''^'**t  "?^  ^f^ 
that  in  which  he  had  thus  reduced  his  debt  t;o  the  fum  fpecified  reduced  his  debt 
in  the  33  Geo.  3.  c.  c.,  by  which  aft  the  benefit  of  32  G^o.  2.  c.  28.  »"'«^»  '^^  "**** 

•^•^  /,  r»/»  1  theneitt»rm 

is  extended  to  perfons  in  execution  for  fums  not  exceeding  300/.     after  he  wat ' 

Clayton  Seijt  moved  this  on  a  former  day  and  now  urged  in  ^*^*°  *"  •"^' 
flipport  of  the  application  that  though  the  a£l  directs  perfons  de- 
firous  of  being  difcharged  under  it  to  apply  ^'  before  the  end  ^ 
<'  of  the  firft  term  which  fhall  be  next  after  fuch  prifoner  fhall 
^<  be  charged  in  execution,"  yet  it  appears  from  the  preceding 
parts  of  the  claufe  that  the  legiflature  had  in  contemplation  a. 

£  £  4  cafe 
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cafe  wher^  the  debt  after  that  period  was  elapied,  had  been 
duced  to  the  ftipiilated  fum*  He  cited  in  fupport  of  this  the 
words,  <^  if  any  perfbn  ihall  be  charged  in  execution  for  any  (inn 
of  money  not  exceeding  in  the  whole  the  fum  of  100/.  or  on 
which  execution  there  JhaU  at  any  time  remain  due  a  fiun  not 
amounting  to  above  the  iaid  fum  of  looLj'  &c. 

Eyre  Ch«  J«  The  material  words  of  the  a&  are  *^  before 
*^  the  end  of  the  firft  term  which  Ihall  be  next  after  fuch  pri- 
<^  foner  fliall  be  charged  in  execution  of  his  creditor;"  now 
this  is  not  within  the  firft  term  after  this  prifoner  has  been 
charged  in  execution,  though  it  is  the  next  term  after  that  in 
which  his  debt  has  beeii  reduced  below  the  fum  limited.  Indeed 
the  Court  will  not  be  very  anxious  to  eftabliih  a  precedent 
which  will  enable  prifoners  to  deal  with  their  creditors,  and 
thus  manage  to  prefer  fome  of  them  by  paying  their  debts,  and 
come  in  imder  the  Lords'  a£l  againft  all  the  reft.  I  had  almoft 
convinced  myfelf  that  the  application  was  reafonable,  and  that 
we  fhould  be  juftifiod  in  ordering  the  prifoner  to  be  brought 
up;  but  upon  examining  the  a6i,  it  appears  that  the  cafe 
is  not  within  the  words,  and  confidering  the  inconvacdenoe 
that  may  refiilt  ft'om  extending  it's  provifions  in  the  way 
required,  it  feems  more  advifoable  to  adhere  to  a  ftri£l  con* 
ftru£lion.  ^ 

RooKE  J.     I  am  of  the  fame  opinion. 

Clayton  took  nothing  by  his  motion. 


8  r^mj?^.  364. 

S.P. 

Amie^  301. 

SB^.tSfFulLS. 

Tbt  Court  will 
not  otderacom- 
ipon  appearance 
to  beootared  on 
the  ground  of  the 
Plaintiff  having 
proved  hit  debt 
and  been  chofen 
vffignee  under  a 
commiflion  of 
bankruptcyiflued 
againft  the  De- 
fendait 


Hill  v.  Reeves. 

T^HE  Plaintiff  ha\T[ng  proved  his  debt  imder  a  commifliDn  of 
-■'    bankruptcy  iffued  againft  the  Defendant,  and  having  been 
chofen  one  of  the  affignees,  arrefted  the  Defendant  and  held  him 
to  bail. 

Le  Blanc  Seijt  now  Ihewed  cauie.  againft  a  rule  nt/l  ob- 
tained on  a  former  day  for  cancelling  the  bail-bond  and  en- 
tering a  common  appearance^  and  contended  that  this  applica- 
tion could  not  be  attended  to,  fince  a  party  has  a  right  to  fue 
his  creditor  even  after  he  has  received  a  dividend  under  the 
commiftion. 

Shepherd  Serjt  in  fupport  of  the  rule  obferycd  that  this  was 
not  amotion  to  ftay  proceediugs  in  the  a£lion,  but  qierdy  to  can- 
cel 
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oel  the  baU-bond,  on  the  ground  of  the  hardibip  which  the  De- 
fendant fuftained  in  being  held  to  bail  by  the  Plaintiff,  who  as 
affignee  had  poffeffed  himfelf  of  all  his  property.  He  urged  that 
the  Plaintiff  had  elefted  his  remedy,  having  completely  adopted 
the  CQn^niffion  by  becoming  affi'gnee  and  a^ing  under  it.  (a) 
The  Court  refiifed  to  interfere,  laying  that  the  Defendant  muft 

apply  to  the  Court  of  Chancery. 

Rule  difcharged.  (A) 
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(a)  yyUAyUit  v.  Hafford  *nd  Richards 
bail  of  XocDT,  %  BLi^ij.  where  an  execu- 
tioo  was  (et  afide  on  the  ground  of  the^ 
FUintiflT  having  adopted  the  commHlion  by 
icquieicing  under  it  foe  a  year  and  a^^ing 
aa  aflignee. 

(4)  FU  tx  fMfU  Ward,  X  Atk,  153. 
where  it  was  faid  that  barely  being  adignee 
wkhont  proving  a  debt  undv  the  commif- 


fion  did  not  amount  to  an  election :  Ex 
parte  Dorviliiers,  1  Ati.  221.  where  the 
fame  wai  held  with  refpcft  to  a  party  who 
had  chofen  himfelf  affi^nee.  And  ex  pariw 
CafoU  I  Atk,  aiQ.  where  the  Plaintiff 
b6uig  an  affignee  was  permitted  to  proceed 
at  law,  on  refunding  what  be  had  received 
as  dividends  under  the  commiilion.  Alio 
OllHter  and  Another  v.  Amet^  8  7*.  R,  364. 


1799. 
Rkkyks* 


Watt  and  Another  v.  Daniel. 


Jl£ry6ch. 


B|Y  indenture  of  the  2ift  of  Naoeniber  1780,  executed  in  the  The  Conrt  wil 
'  county  of  ConvwalL  an  agreement  was  entered  into  between  "^'  <^>»a»Ke«*>« 

'  m       -k  t*    t  •  t  n  venue  in  an  ac- 

the  Plaintins  (the  patentees  of  the  new-mvented  fteam-engine)  tion  on  a  deed 
and  the  Defendants  &ther  (who  was  concerned  in  certain  Comt/h  ^^^^^^  i^^nex 
mines)  that  the  latter  ihould  ere£i;  five  fteam-engines  in  CanV'  ecuted  on  the 
nvall  at  his  own  expence,  and  pay  the  PlaintifEs  a  certain  fum  of  ^X^da^t'l*^- 
money  monthly  during  the  time  he  fhould  work  them.     Thefe  nefresreiiding 
monthly  fums  were  r^ularly  paid  up  to  the  year  1793.     Tb^  ^^^'J-n^^'n^* 
prefent  aftion  of  covenant  was  brought  to  recover  the  arrears  nor  appear  ne. 
firom  that  time,  amounting  to  between  eight  and  nine  thoufand  jy^^J^j®  ^^ 

pounds.  neflfes  from  that 

A  nde  nifi  having  been  obtained  on  a  former  day  for  changing  *^^"^|^*  ^'^Ted 
th^  ventie  firom  London  to  Cornwall^  on  an  afiidavit  that  the  De-  of  which  a  fair 
fendant  nnift  incur  great  expence  in  bringing  up  witnefles  firom  |j'"*aed?h«IL 
ComwaUj  if  the  cauie  were  tried  in  Ijondjan^  and  that  feveral  per- 
fpns  employed  in  fuperintending  the  mines  would  be  compelled 
to  leave  them,  at  a  great  inconvenience  to  the  Defendant; 

Palmer  Seijt*  now  ihewed  caufe,  and  relied  on  an  affidavit 
ftaling  that  the  Plaintifis  had  reaibn  to  believe  that  a  fair  and  im- 
partial trial  could  not  be  had  in  the  coun^of  Cornwall,  for  that 
great  prejudice  had  arifcn  there  re(pe£ling  the  caufe  in  conie- 
quence  of  calumnies  which  had  been  circulated  concerning  the 
Plaintiffs,  and  that  a  fubfcription  had  been  entered  into  to  de- 
firay  the  expences  of  refilling  the  Plaintifi^s  demand.    He  ob- 

ferved 


4^6  GASES  IN  EASTER  TfiRSi 

1799.       ferved  fliat  from  the  nature  <Jf  the  cafe  the  queftion  to  hetiiei 

•— •     muft  excite  a  ftrong  intereft  in  the  public  mind  in  Cormoallf 

^t^^  where  fo  many  perlbns  were  under  the  lame  diicumftances  as 
Dameu  the  Defendant;  and  referred  to  the  cafes  cited  in  the  note  to 
Fq/ler  v.  Taylor^  i  Term  Rep.  781.  He  then  adverted  to  the 
Defendant's  pleas  (a),  which  were  ift,  Non  e/i/a^ium.  ad,  Riens 
per  dtfcent,  3d5  That  Defendant  had  ceafed  from  a  certain 
time  to  ufe  the  engines,  and  that  he  had  paid  1 1,041/.  for  the 
time  during  which  he  had  ufed  them.  4th,  nearly  the  fame  as 
the,  3d.  5th,  riens  in  arrere ;  and  (aid,  that  with  reQ)e£l  to 
the  firft  plea,  one  of  the  two  witneffes  to  the  deed  was  the  De- 
fendant in  the  a6lion :  that  the  only  fa6l  to  be  proved  under  the 
third  and  fourth  pleas,  was  the  time  during  which  the  engines 
were  worked,  which  might  be  done  by  any  of  the  workmen  who 
attended  them ;  and  that  the  affirmative  of  all  the  other  pleas 
lay  on  the  Plaintiffs.  He  added  that  a  fimilar  application  had 
been  refufed  in  the  cafe  ofBoulton  v.  Bull. 

Le  Blanc  Seijt.  in  fupport  of  the  rule,  relied  on  the  affidavit 
which  ftated  the  Defendant's  witneffes  to'reficb  in  CormoaU,  and 
contended  that  the  plea  fhewed  that  all  the  evidence  mufl  come 
from  that  county.  He  iniifled  that  nothing  was  to  be  appre- 
hended from  the  prejudices  of  tlie  county,  as  the  queflion  on  the 
patent  was  now  out  of  the  cafe  being  admitted  by  the  deed ;  and 
that  as  proof  mufl  be  given  of  the  times  during  which  the  en- 
gines were  worked,  and  when  they  ceafed  working,  it  would  be 
necefTary  to  bring  up  a  number  of  witneffes  who  had  been  em- 
ployed about  them. 

Eyre  Ch.  J.  There  is  no  doubt  that  in  a  proper  cafe  the  Court 
will  order  the  venue  to  be  changed  notwithftanding  the  PlaintifTs 
right  to  lay  it  in  any  county.  The  queftion  then  is,  whether  this 
be  a  proper  cafe  ?  The  firft  plea  is  Tion  ejlfa6him.  Now  where 
other  pleas  are  pleaded,  which  fhew  that  the  deed  has  been  a6led 
under,  I  cannot  think  it  right  for  the  Court  to  give  any  indulgence 
on  the  ground  of  that  -plea.  With  refpe6l  to  riens  per  difcent^ 
that  does  not  require  many  witneifes,  nor  that  they  fliould  refide 
in  the  county  of  Cornwall.  If  the  third  and  fourth  pleas  are  to  be 
underftood  as  going  fingly  to  the  point  how  long  tlie  engines  have 
been  in  ufe,  and  whether  any  ufe  has  been  made  of  them  fince 
the  time  alleged,  two  witneffes  -vnSi  be  fufficient  to  prove  that, 

{a)  This  he  did  from  a  notice  of  an  application  to  plead  thofe  feveral  matters  and 
which  came  on  afterwards. 

without 


IN  THE  THinTY-NiOTH  Yeae  Of  GEOUGE  III. 

^thout  calling  all' the  county  of  ComvoaU.  The  nature  of  the 
cafe  therefore  excludes  the  neceffity.  of  incurring  great  expence 
or  inconvenience  by  drawing  away  from  the  mines  perfbns  whofe 
presence  may  be  material.  But  behind  this  narrow  view  of  the 
ful]ge6l  I  can  fee  a  cale  which  may  make  it  neceflary  for  many 
wltneffes  from  the  county  of  CorrmaU  to  attend.  I  can  hardly 
flippofe  that  from  the  year  1793  ^the  mines  have  been  worked 
without  any  engines.  Probably  it  will  turn  out  that  the  Defend- 
ants mean  to  contend  that  the  engines  in  queftion  have  not  been 
\xS^  beCaufe  others  different  iif  principle  have  l^een  fubftituted 
for  them.  This  ^ould  bring  on  the  queftion  with  re^e6l  to  the 
infringement  of  the  patent,  and  all  the  points  formerly  railed; 
upon  which  many  perlbns  refiding  in  Cornwall  would  be  necefr 
fiury  witneffes.  But  when  that  very  queftion  was  before  the 
Ck>urt  we  were  of  opinion  that  the  county  was  too  much  inte»- 
refted  for  fuch  a  queftion  to  be  tried  there.  The  only  ground 
therefore  on  which  the  Court  can  allow  this  application  in  point 
of  convenience  is  the  very  ground  which  has  been  decided  upon 
as  that  on  which  the  caufe  ought  not  to  be  tried  in  Cornwall* 
The  narrow  fenie  of  the  pleadings  does  not  call  for  the  inter- 
ference of  the  Cdurt,  and  the  other  fenfe  render^  it  improper 
for  the  Court  to  accede  to  the  application. 

RooKE  J.  of  the  fame  opinion. 

Rule  difcharged* 

Palmer  then  fliewed  caufe  againft  the  rule  for  pleading  the 
above  feveral  matters, 

But  the  Court  refafed  to  interfere,  and  accordingly 

That  rule  was  madeabfolute. 


4*7 


1795^ 

W>TT 

Danieu 


Lister  one  &c.  v.  Mundell. 


MaySlh, 


T^'his  was  an  application  to  have  a  writ  dijieri  facias  fet  afide^  if  a>f./i.  imic4 
and  the  croods  and  money  levied  under  it  reftored  to  the  '^"'"ij  J^*"^" 
Defendant,  (hi  the  ground  of  his  having  become  a  bankrupt  iub-  tificate  obtained, 
fequent  to  the  time  when  the  caufe  of  a£lion  accrued,  and  hav-  ^'^aft^^^he*** 

Coun  will  order 
the  goods  CO  be  reftored ;  even  though  he  has  not  pleaded  the  certificates  according  to  5  G.  a>  c,  3a  /.  7. 
For  the  Court  wiU  always  give  tbjt  relief  in  a  fummary  way  which  might  be  obtained  by  audita  querela. 
But  if  any  ihin?  be  alleged  to  invalidate  the  effedl  of  the  certificate,  the  Court  willdire^  a  trbl  on  a  plea 
of  bankruptcy.  If  the  teflimony  of  witnefles  on  which  a  verdict  has  proceeded  be  founded  on  and  derive 
it*s  credit  from  particular  circumft^nces,  and  thofe  ciraimfUnces  be  aftertrards  dearly  falfified  by  affidavit, 
t2&0  Court  will  grant  a  new  trial. 

ing 
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1 799.       ing  obtained  his  certificate  between  the  day  on  which  the  irrft  of 
Jleri  facias  iffiied  and  the  day  on  which  it  was  executed* 

The  debt  accrued  to  the  Plaintiff  for  bufinefs  done  as  8ti  at- 
MoNDiLu  tomey  in  March  1 793  :  In  Naoember  foUowing  the  Defendant 
became  a  bankrupt  and  a  commiffioii  inucd  againfl  him :  The 
Plaintiff  having  declared  in  ciffumpjitj  and  the  Defendant  haring 
pleaded  the  general  iflue,  th9  caufe  was  tried  at  the  fiunmer 
affizes  for  York  1 798,  and  a  verdift  found  for  the  Plaintiff:  on 
the  13th  November  in  the  fame  year  final  judgment  was  figned, 
and  ihe^fieri facias  fued  out :  on  the  14th  the  Defendant's  certi- 
ficate was  allowed :  and  on  the  23d  of  the  fame  month  the 
flieriff  levied  under  iheferi facias  in  York/hire. 

Le  Blanc  Seijt.  in  the  lafi;  term  oppofed  the  application,  as 
ndther  warranted  by  the  5  Geo.  2.  c.  30.  f  7,  which  enaUes 
bankrupts  to  plead  their  certificate,  and  diicharges  them  from  all 
debts  due  before  the  bankruptcy,  the  Defendant  in  this  cafe  not 
having  pleaded  his  certificate  but  only  the  general  iffoe ;  nor  by 
^13,  which  only  authorifes  the  Court  to  difeharge  the  porfon  of 
the  bankrupt  impriibned  after  the  certificate  obtained,  (a) 

Eyre  Ch.  J.  By  refufing  this  ^plication  we  fliall  drive  tiie 
Defendant  to  his  auditd  querelAj  and  I  take  it  to  be  ttie  modem 
pra6lice  to  interpofe  in  a  fimimary  way  in  all  cafes  where  the 
party  woidd  be  entitled  to  relief  on  an  auditd  querela,  (i) 

Le  Blanc  then  flatcd  that  the  Defendant  had  lofl  more  than 
5/.  on  one  day  by  horie-racing,  and  was  therefore  deprived  of 
the  benefit  of  the  aft  by  yT  1 2.,  and  alfo  that  he  had  frequently 
promifed  payment  of  tlie  debt  fince  the  certificate  obtained. 

Eyre  Ch.  J.  Certainly  if  we  entertain  a  furamary  jurifdi6lion 
in  order  to  relieve  a  party  from  the  neccffity  of  having  recourfe 
to  an  auditd  querela^  we  mufl  look  into  the  circumflances  of  the 
cafe,  and  fee  whether  there  be  any  thing  to  prevent  the  auditd 
querela  from  taking  effeft.  However,  as  the  fa6ls  now  produced 
are  collateral  to  the  original  motion,  the  party  ought  to  have 
an  opportunity  of  anfwering  them  by  affidavit. 

{a)  AJhdotvne  v.  Fijhery  Barnes  206.  ed.  3.  93.  JViclet  v.  Cremer^  I  Lord  Raym  439* 
Cellan  v.  Meyrickj  I  T.H.  ;^6l.   ,  1  Sulk.  264.  S.  C.  Coni.  CaUraft  V.  SxiMOUif 

(h)  Vid,  3  BL  Comm,  406.  Anon,  I  Sali.      Barnes  204.  ed.  3. 

Le 
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LeEUmc  HlMsa  fuggefted  that  the  Court  might  dire£l  a  trial  in       179S^« 
the  firft  inftance,  in  order  to  aicertain  the  truth  of  the  &£i8 
under  a  plea  of  bankruptcy. 


Lister 


The  Court  accordingly  ordered  the  rule  to  ftand  over :  the 
Plaintiff  to  deliver  a  declaration;  the  Defimdant  to  plead  his 
certificate;  and  the  parties  to  go  to  trial  at  the  enfiiing  affizes* 

At  the  trial  the  principal  pcnnt'in  diQmte  was,  whether  a  cer- 
tain iiun  of  money  had  been  loft  at  the  Scarborough  races  in 
AMgttft  1793,  or  in  Augu/i  1792,  the  latter  not  being  within 
twelve  months  previous  to  the  bankruptcy.  To  prove  that  it 
was  loft  in  17939  the  Plaintiff  produced  three  witnefles,  all  of 
whom  fwore  to  the  fa6l  of  the  money  having  been  loft  in  1793, 
and  two  of  them  founded  their  teftimony  on  particular  circum- 
ftances  within  their  recollection;  viz.  Thomas Dinnisj  that  till 
1 793  he  had  lived  at  Hunmanby  in  York/hire^  and  on  his  leav- 
ing that  place  had  come  immediately  to  Scarborough ;  and  Fr. 
WiUiam  Dooe^  that  a  child  of  his  died  about  a  month  before  the 
race  in  queftion  took  place.     VerdiA  for  the  Plaintiff. 

Codcell  Se^  early  in  tlxis  term  moved  for  a  role  nifiioT  a  new 
trial,  on  two  affidavits  contradi6liE^  the  particular  circumftaaces 
c»i  which  the  two  witnefles  abovementioned  founded  their  tefti- 
mony :  viz*  firft,  the  afBdai^t  of  two  perfbfns  who  had  been  over- 
leers  of  the  poor  ^  HunmafAym  the  year  1791,  and  (wore  that 
Hujmas  Dinnh  was  mafter  of  the  poor-houfe  there,  and  was  paid 
off  apdct^harged  by  the  deponents  on  the  226,  of  Naoember  in 
that  yea^  and  that  within  a  few  days  afterwards  he  went  and 
refided  at  Scarborough :  Secondly,  the  affidavit  of  two  other  per- 
ibns,  who,  together  with  the  vicar  of  the  pariih  where  WiUiam 
Dace  refided,  had  examined  the  r^iftry  of  burials,  and  found 
that  a  child  of  his  had  been  buried  there  on  the  17th  q/l  Augufi' 
1792,  and  that  no  other  child  of  his  had  been  buried  there  fince 
tMt  time.  The. certificate  of  the  xvicar  to  that  efie£l  was  alio 
produQed. 

The  Court  obferved»  that  though  it  wasunufiial  to  grant  a  new* 
ttsalonevidenoecontradi&ingthe  teftimony  on  whichtlieverdift 
\md  pnoeeeded,  difoovered  fub&quent  to  the  trial  (a),  yet  as  the? 

(a)  So  an  objedion  to  the  eompetency  of    it  not  t  fufficient  ground  for  a  n«w  triaL 
wkui/Bki  dMsomtd  (ubTe^tot  to  tht  trial     TurHcr  ? •  Pearu^  1T.Ji.717* 

very 
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very  {a£U  on  which  thde  witnefles  had  founded  themfeives  were 
fidfified  by  die  affidavits  produced,  they  thought  it  afibided  8 
fufficient  ground  jTor  a  new  trial,  and  accordingly  granted  a  rule 

Againft  this  Ijc  Blanc  was  now  to  have  fliewn  caufe,  bat  on 
a  queftion  from  the  Court  he  admitted  that  he  could  not 'con- 
tradict the  affidavits  which  had  been  produced :  and  therefine 
the  Court  made 

The  rule  abiblule. 


IN  THE  EXCHEQUER  CHAMBER, 


113.  »»4- 

Un^er  the 
late  treaty  be- 
tween this 
country  and 
the  UMttid 

rica  coniirined 

by  37  <?*••  3- 
C.97.  itw. 
not  necel- 
fkry  that  the 
trade  conceded 
to  the  Ammams  ^^  jQj  ^^^  ^j.  matcriaL 
by  the  13th  Ar- 
ticle (houJd  be 
direct  from 
Amtrlca  to  the 
^W#f/&fettle- 
nencs  in  the 
Eafi  Indies  :  it 
may  be  carried 
on  circuitoufly 
through  any     / 
country  in  Eif 
ir«;^«,  including 
Great  Britaim, 


Marryat  V.  Wilson  in  Error. 

'  A  WRIT  of  error  having  been  brought  m  this  Court  on  the 
'^  judgment  given  in  the  Court  of  King's  Bench  between  theCe 
parties,  {vid.  8  7122. 3 1.)  the  cafe  was  argued  early  in  this  term 
by  Rous  for  the  Plaintiff  in  Error  and  Cdbbs  for  the  Defendant; 
the  general  line  of  argument  however  being  the  fame  as  diat  in 
the  King's  Bench,  and  much  commented  on  in  the  judgment  of 
the  Court,  it  was  thought  unneceflary  to  do  more  than  fubjoin 
in  the  form  of  notes  to  the  following  judgment  whatever  appeared 


The  Court  took  time  to  confider  of  their  opinion,  which  was 
this  day  delivered  by 


Eyre  Ch.  J.    The  fubftance  of  this  record  having  been  very 
recently  dated  to  the  Court,  and  the  record  at  large  being  to  be 
found  in  the  Term  Reports^  I  fliall  content  mjrfelf  with  referring 
to  it,  ftating  fo  much  of  it  only  as  may  be  neceiTary  to  introduce 
A'^nTtura"bnii    ^^  queftions  which  have  arifen  upon  it    This  is  an  a£lion  upon 
fubjea  of  this     poUdes  of  infurance  fet  forth  in  the  firft,  third,  and  fifth  counts  of 

countryadmitted  *^ 

a  cttisen  of 

l^t  Unittd  Siaiii  rf  America  f\\htt  hetor^  or  after  the  declaration  oi  American  independence,  maybe 

confidered  aa  a  fubja^  of  the  Umttd  Statu  fo  as  to  entitle  him  to  trade  to  the  Baft  Iadk4  under  the 

Above  treaty. 

the 
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Ae  declaration.  That  in  the  firft  count  being  a  valued  policy  1 799. 
on  one  moiety  of  the  fliip  Argonaut,  Collet  mafter,  at  and  from  — — 
Bourdeaux  to  Madeira,  and  the  Ecl/I  Indies,  and  back  to  America^  ^^^^ 
with  liberty  to  touch  flay  and  trade  at  all  ports  and  places  what-  Wilson. 
Ibever  or  wherefbever  on  the  outward  or  homeward  bound 
voyage ;  and  this  policy  is  ftated  and  found  to  have  been  efie£ted 
by  the  JPIaintiff  for  the  ufe  of  John  Collet.  Hie  policy  in  the 
third  count  being  a  valued  policy  on  goods  neutral  property  on 
board  the  fame  fhip  on  a  voyage  at  and  from  Bourdeaux  to  the 
Eq/l  Indies  with  liberty  to  touch  call  and  trade  at  all  ports  and 
places  or  iflands  whatfbever  and  wherefoever  as  well  at  the  Cape 
as  on  this  or  the  other  fide  of  the  Cape  of  Good  Hope,  until  her 
arrival  at  her  port  of  diicharge  in  Bengal ;  and  this  policy  is 
alfo  ftated  and  found  to  have  been  effe£led  for  the  ufe  of  the  iaid 
John  Collet.  The  policy  in  the  fifth  count  being  on  goods  war- 
ranted American  property  laden  on  board  the  fame  fhip  for  a 
voyage  at  and  from  Madeira  to  her  laft  port  of  difcharge  in^  In- 
dia, with  liberty  to  touch  flay  and  trade  at  all  ports  places  add 
iflands  \diatfoever  and  wherefbever  as  well  at,  ,as  on  this  and  on 
the  other  fide  of  the  Cape  of  Good  Hope ;  and  this  policy  is 
flated  and  found  to  have  been  efie6led  for  the  ufe  of  the  faid 
JiJm  Collet  and  one  Anthony  Butler. 

The  Defendant  underwrote  all  thefe  policies,  and  a  lofs  has 
been  fuflained  both  of  fhip  and  cargo  which  is  admitted  to  be 
within  the  Xjemna  of  the  policy;  but  it  has  been  infifted  upon  the 
part  of  the  Defendant  that  the  voyages  defcribed  in  thefe  policies 
are  illegal  voyages,  and  as  fuch  cannot  be  made  the  fubje6t 
isi  caaXxB&B  of  this  nature,  and  therefore  that  the  Defendant  is  * 
not  bound  by  thefe  contra6ls  to  make  good  his  proportion  of 
thelofs. 

The  &£ls  of  the  cafe  upon  which  this  charge  of  illegiQity  is 
founded,  as  may  be  colle£ied  from  the  fpecial  verdi£i;  in  this 
eanfe,  are  thefe :  John  Collet  and  Anthony  Butler  on  whofe  ac-  . 
court  thefe  policies  were  re^eftively  effefted,  appear  to  have 
been  natural-bom  fubjefts  of  His  Majefty  but  to  have  been  refi. 
dent  and  domiciled  within  the  United  States  of  America,  the  lat- 
ter before  the  declaration  of  the  independence  of  the  UnitedStates 
the  former  at  a  period  fubfequent  to  the  ratification  of  fuch  inde- 
pendence.   On  the  1 2th  of  June  1 795  they  became  the  oiyners 

of 
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1799.       of  this  veflel  in  moieties ;  on  the  25th  of  July  1 795  CoUet  failed 

in  her  as  mafter,  having  a  cargo  of  com  and  flour  on  board  from 

Maer¥  AT     Philadelphia  for  France^  with  a  view  of  proceeding  from  thence 

Wilson.      vnth  the  (hip  after  the  difpolal  of  her  cargo  there  to  Madeira  and 

the  EcLJl  Indies  and  from  thence  back  to  the  United  States.    On 

the  ift  of  May  1796  CoUet  arrived  with  this  Ihip  at  Brejlj  and 

there  fold  his  flour ;  he  afterwards  proceeded  to  Baurdeaux  wheK« 

he  fold  the  remainder  of  his  cargO)  and  he  there  fliipped  on  his 

own  account  the  goods  mentioned  in  the  fecond  of  thefe  policies. 

While  the  Ihip  remained  at  Bourdeatus,  Collet  came  to  London^ 

and  having  procured  a  credit  with  the  Plaintiff*  in  this  caufe,  he 

the  Plaintiff  piu'chaied  here  upon  his  own  credit  by  comniifli<Mi 

goods  and  merchandize  of  Briti/h  growth  and  of  Briti/h  manu- 

fii£lure  on  account  of  Collet  and  BiUler^  and  thefe  are  tlic  goods 

which  are  the  iiibjc6l  of  the  third  of  thefe  policies. 

The  Plaintiff  by  the  direfiion  of  CoUet  and  during  his  flay  in 

Loffidon  fhipped  thefe  goods  in  the  port  of  I/mion  on  the  joint 

account  and  ri(k  of  Cottet  and  Butler  on  board  three  American 

fhips,  in  which  they  were  carried  from  London  to  Madeira  fiv 

the  pui*po(e  of  being  there  re-fhipped  and  put  on  board  the 

Argoiuudj  and  of  being  carried  in  that  fhip  together  with  the 

goods  fhipped  on  board  her  at  Bourdeaux  from  Madeira  to  the 

Briti/h  territories  in  the  Baft  Indies^  and  of  bdngimpcMted  into 

thi;fe  territories  and  traded  trafficked  and  adventured  in  tbiM'; 

and  it  appears  that  at  the  time  of  this  lofs  CcUet  and  Butter  re» 

muined  debtors  to  the  Plaintiff^  for  the  amount  of  thefe  goods. 

On  the  ift  ^lay  1796  the  Argonaut  failed  from  Bourdeaux  vnAt 

the  goods  there  taken  on  board  her  for  Madeira  in  order  there 

to  meet  receive  and  take  on  board  the  goods  fhipped  frMt 

Londan :  Hie  arrived  at  Madeira  and  took  thofe  goods  on  boolfd 

there  and  aftcn^vards  failed  from  Madeira  in  the  profecution  of 

her  voyage.to  the  Ea/i  Indies,  in  the  courfe  of  which  voyage  fhe 

was  feizcd  by  ihc  commander  of  a  fquadron  of  the  King's  fhips 

on  fuTpic'on  of  being  an  illicit  trader,  and  this  has  been  con- 

flden^ci  tluoughoui  the  caufe  on  iall  fides  as  a  total  lofs  of  the 

fhip  end  cargo. 

It  fe^*!!is  ;;•  have  been  admitted  on  all  fides  in  this  caufb  that 
this  voyage  ana  the  tiade  and  trafiick  intfrded  to  have  been  cai^ 
ried  on  by  the  A^/niaitt  with  the  Britf:  territories  in  the  JS^ 
Indies  is  to^bc  coufidered  as  illegal  and  the  fhip  an  illicit  trader, 

12  ucdefs 
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tmlefi  the  voyage  and  the  intended  tradmg  were  legalized  by  the        1 799-  ^ 

treaty  ofcommerce  which  was  entered  into  between  Great  Britain 

and  the  United  States  of  America  on  the  19th  of  November  1 794, 

which  was  afterwards  ratified  by  the  United  States  on  the  14th  of      Wilson. 

<^jbjgi^  1 795,  and  by  His  Majefty  on  the  28tli  of  0<^oba^  in 

that  year  and  retrofpe£iiveIy  confirmed  by  parliament  in  the 

37  Geo.  2^ 

By  the  nth  article  of  that  treaty  it  is  agreed  that  there  Ihall 

be  a  reciprocal  and  entirely  perfeA  liberty  of  navigation  and  com- 
merce between  their  refpeAive  people  in  the  manner,  under  the 
lunitations  and  on  the  conditions  fpecificd  in  the  treaty. 

By  the  13th  article  His  Majefty  confents  that  the  veflels  be- 
longing to  the  citizens  of  the  United  States  of  America  ihall  be 
admitted  and  hoipitably  received  in  all  the  fea^ports  and  har- 
bours of  the  Briti/h  territories  in  the  Ecl/I  Indies,  and  that  the 
citizens  of  the  feid  United  States  msiy  freely  carry  on  a  trade 
between  the f aid  territories  andtkefaid  United  States  in  all  articles 
of  which  the  importation  or  exportation  re(pe6lively  to  or  from 
the  laid  territories  ftiall  not  be  entirely  prohibited :  Provided 
only  that  it  ihall  not  be  lawful  for  them  in  any  time  of  war 
between  the  Briti/h  government  and  any  other  power  or  ftate 
whatever  to  export  from  the  faid  territories  without  the  ipecial 
permiffion  of  die  Briti/h  government  there  any  military  ftores, 
or  naval  ilores,  or  rice.  The  citizens  of  the  United  States  are 
to  pay  no  higher  tonnage  duty  than  Briti/h  veflcls  pay  in  the 
ports  of  the  United  States,  and  they  are  to  pay  the  ilime  import 
and  export  duties  as  are  paid  by  Brit\/h  veilels.  It  is  exprcfsly 
agreed  that  the  vefiels  of  the  United  States  ihall  not  carry  any 
of  the  articles  exported  by  them  from  the  faid  Britijh  territories 
\o  any  port  or  place  except  to  fome  port  or  place  in  Amaica 
where  the  fame  ihall  be  unladen,  and  fiich  regulations  ihall  be 
adopted  by  both  parties  as  ihall  be  found  neceflary  to  enforce  the 
due  and  &ithful  obfervance  of  this  ftipulation.  This  article  is 
not  to  extend  to  allow  the  veffels  of  the  United  States  to  carry 
on  any  part  of  the  coafting  trade  of  the  Britifh  territories :  and 
for  explanation  it  is  added,  that  veiTels  going  with  their  original 
cargoes  or  part  thereof  from  one  port  of  difcharge  to  another 
are  not  to  be  confidered  as  carrjdng  on  the  coafting  trade,  lliis 
article  contains  ibme  other  provifions  by  which  Americans  are  to 
govern  themfelves  in  their  intercourfe  with  iheBriti/h  territories^ 
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but  nothing  arifes  upon  that  part  of  the  article  material  to  t]|^. 
prefent  fubjeft. 

On  the  part  of  Mr.  Marryat  the  Defendant  in  theafUopy  if, 
has  been  iniifted  by  Mr.  Rous  who  entered  very  fiiirly  into  tbe 
real  merits  of  the  ca(e,  that  according  to  the  true  conflra^oil 
of  this  treaty,  viewing  it  in  all  its  parts  and  attending  both  to  the 
letter  and  the  ipirit  of  it,  the  trade  to  be  carried  on  between  thQ 
iBrityh  territories  in  the  Eq/l  Indies  and  the  United  States^  is  a 
dire£l  and  immediate  trade  from  the  United  States  to  the  Britf/k 
territories  as  well  as  from  the  Britijh  territories  to  the  United 
StaieSj  which  unqueftionably  muft  be  dire£i  and  immediatei '  it 
being  exprefsly  agreed  that  the  veilels  of  the  United  States  Iball 
not  carry  any  of  the  articles  exported  by  them  from  the  Briti/k 
territories  in  the  Eq/i  Indies  to  any  port  or  place  except  to  fyx^ 
port  or  place  in  America  where  the  fame  ihall  be  unladen ;  and 
confequently  that  the  voyages  infured  from  Bowrdeaux  and  from 
Madeira  not  being  protected  by  the  policy  were  ex  cdnc^ 
illegal. 

Mr. Ralls's  verbal  criticifm(a)  upon  the  word  "between" 
was  ingenious,  and  well  fupported :  but  in  truth  there  is  hardly 
a  word  in  the  Englijh  language  lefs  precife  in  it's  meaning  or 
more  indefinite  in  it's  application  than  the  word  "betweeD.** 
According  to  the  context  it  is  ufed  to  exprefs  the  flri Aeft  local 
fenfe  of  to  andjrom,  or  the  moft  remote  relation  which  any  one 
thing  can  have  or  bear  to  another.  For  inftance,.  when  we  iay 
that  the  inlet  from  the  fVeJlem  Ocean  to  the  Mediterranean  is 
between  the  coaft  oi Spain  and  the  coaft  of  the  empire  of  Morocco^ 
it  marks  geographical  lines  precifely  drawn.  But  if  we  were  to  lay 
that  the  intercourfe  between  the  coaft  of  Spain  and  that  of  the  em- 
pire o(  Morocco  was  interrupted  by  the  religious  opinions  and  the 
habits  of  living  prevailing  in  the  two  countries,  the  word  "be» 
<*  tween"  would  have  no  other  eife6l  than  to  point  out  thecountries 
or  nations  whofe  intercourfe  is  fpoken  of  as  interrupted  by  the 
caufes  enumerated,  and  would  mean  no  more  than  what  is  meant 
by  the  fame  word  in  the  1 1  th  article  of  this  treaty  where  the  ex» 
prefficm  is  ^^  between  their  relpeAive  people."     When  we  leave 

(a)   To  prove   that   the  word  teHveen  the  Anglo  Saxon  imperative  ie  and  tpejen 

meant  to  and  fromt  Mr.  Jfouj  referred  to  or  twain,  aod  alTo  to  Jobrnfon^  Di^ooaryt 

the  EHEA  nTEFOENTA  of  John  Horn*  where  it  is  interpreted  ^  from  out  t»  n* 

Tooicj  part  ift,  p.  404.  ed.  z,  where   it  is  «  other," 
(aid  to  be  a  dual  prepoHtion  derived  from 
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this  narrow  ground  of  argument,  and  proceed  to  confider  the        1799* 

whole  context  of  this  article,  the  generdity  of  the  exprelTions,      — 

the  moft  obvious  interpretation  of  thole  expreffions,  and  all  the  '^«^»vat 
probable  and  poffible  confequences  which  may  follow  from  our  WiLtow.  . 
expofition  of  this  article,  tlie  fubjeft  expands  itfelf  to  an  alarm- 
ing magnitude,  and  the  argument  would  take  a  very  wide  com- 
pais  indeed,  if  it  were  now  to  be  entered  into  for  the  firft  tim^ : 
but  after  the  very  elaborate  difcuffion  which  this  caufe  has  under- 
gone in  tlie  Court  of  King's  Bench,  where  a  folemn  judgment 
was  pronounced  at  the  clofe  of  a  fourth  argument,  and  con- 
fidering  that  that  judgment  has  now  been  fubmitted  to  oiy:  re- 
view upon  arguments  which,  though  very  ably  put,  have  not 
materially  varietl  the  ftate  of  the  queftions  which  have  been 
made  and  decided  upon  by  that  Court,  we  do  not  feel  ourfelves 
called  upon  to  enter  very  much  at  large  into  the  fubjeft,  and  I 
Ihall  content  myfclf  with  ftating  as  ihortly  as  I  can  the  grounds 
up(m  which  the  unanimous  opinion  of  this  Court  that  the  judg- 
ment of  the  Court  of  King's  Bench  is  not  erroneous  and  ought  . 
to  be  affirmed  may  be  fupported. 

The  language  of  the  1 3th  article  is  that  the  citizens  of  the 
Untied  States  may  freely  carry  on  a  trade  between  the  faid 
territories  and  the  faid  United  States  in  articles  not  entirely 
prohibited.  They  are  therefore  not  reftri£led  to  trade  in 
articles  of  the  growth  produce  and  manufafture  of  the  United 
States :  it  is  enough  that  the  articles  they  trade  in  are  not  ar- 
ticles prohibited  from  being  imported  to  the  Briti/fi  territories 
in  Jndiay  or  exported  from  tlience  by  any  body.  If  then  they 
pr(qx>le  to  trade  with  the  Briti/h  territories  in  India  in  foreign 
commodities  as  they  may  do,  they  mutt  ufe  means  to  fiimlfh 
thenoielves  with  thofe  commodities.  In  the  nature  of  things  it 
moft  .be  done  in  a  courfe  of  trade.  The  obvious  courfe  of  trade 
is  that  they  Ihould  carry  their  native  commodities  to  other  coun- 
tries where  they  can  be  exchanged  with  the  moft  advantage  for 
articles  proper  for  the  Ea/l  India  market,  and  that  they  Ihould 
then  proceed  to  India  in  order  to  carry  on  a  trade  there  in  thofe 
articles.  I  find  nothing  in  the  treaty  which  will  warrant  me  in 
ikying  that  it  was  the  intention  of  the  contracting  parties  that 
tk^  trade  conceded  by  the  treaty  ihould  not  be  fo  carried  on. 
Mr.  Baus  found  himfelf  obliged  to  acknowledge  that  the  citi-  , 
zens  of  the  United  States  might  within  the  terms  of  this  treaty. 
firft  import  into  Amerioa  the  articles  in  which  they  propoie  to 
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1 799*       trade  with  the  Britijh  territories  in  India^  and  then  export  them 

from  America  in  a  dire6l  voyage  to  the  FmJI  Indies^  and  he  could 

V.  not  deny  that  they  might  have  imported  thefe  articles  into  Ame^ 

Wilson.      f^Q^  even  from  London.     Indeed  it  would  have  been  a  moft 
extraordinary  ftate  of  things  if  they  might  have  gone  to  every 
other  market  for  the  goods  they  wanted,  but  that  the  Brityk 
market  was  excluded.   And  to  the  apparent  diiadvantage  under 
which  the  citizens  of  the  United  States  would  carry  05  trade  with 
-   the  Britijh  territories  in  India  fb  condu6led,  Mr.  'Rom  argued, 
that  fb  to  underftand  the  treaty  would  be  only  to  give  the  fidr 
and  due  preference  to  the  great  national  commerce  of  the  Eaft 
India  Company.   Whether  this  trade  ihould  have  been  conceded 
under  any  qualifications  or  reftri£lions  is  one  thing,  it  having 
been  conceded  now,  to  attempt  to  cramp  it  by  a  narrow,  ri- 
gorous, forced  conftru£lion  of  the  words  of  the  treaty  is  another 
and  a  very  different  donfideration.     We  cannot  fuppole  that 
an  indire6i  advantage  was  intended  to  be  rcferv'd  to  the  Mcfi 
India  Company  by  fb  framing  the  treaty  that  the  American 
trade  might  by  conftru6lion  be  put  under  difadvantage ;  ba» 
caufe  this  would  be  a  chicanery  unworthy  of  the  Briti/h  govern- 
ment and  contrary  to  the  charafler  of  it's  negociations,  which 
have  been  at  idl  times  diflinguiflied  for  their  good  faith  to  a 
degree  of  candour  which  has  been  fuppofed  fbmetimes  to  have 
expofed  it  to  the  hazard  of  being  made  the  dupe  of  more  refined 
politicians.     ITie  nature  of  the  trade  granted  in  my  opinion 
fixes  the  conflruftion  of  the  grant     If  it  were  neceflary  to  go 
farther  ftrong  arguments  may  be  drawn  from  the  context  of 
this  article  and  the  contraft,  which  tlie  comparing  it  with  the 
preceding  article,  will  produce.     From  the  context  it  appears 
that  the  trade  was  to  be  frecy  fubje6l  only  to  certain  fpecific 
reguliitions.     The  citizens  of  the  United  States  are  put  upon 
the  fame  footing  as  to  duties  with  Briti/h  fubjeAs.     No  quefUon 
is  propofcd,  no  means  of  afcertaining  the  fa6l  are  provided, 
where  they  come/fWfi^  though  it  is  anxioufly  flipulated  where 
tliey  are  to  go  to.     The  words  "  original  cargo**  are  to  be  found 
in  the  article  and  it  was  fuppofed  they  might  be  ufed  as  a 
ground  to  infer  that  the  trade  was  to  be  dire6l  from  the  United 
States.     But  "  original  cargo**  is  plainly  fet  in  oppofition  to  the 
cargo  to  be  taken  in  in  India.     The  provifion  refpeAing  it  is 
that  though  the  coafting  trade  is  not  permitted  to  the  citizens  of 
the  United  States^  they  may  carry  the  cargo^  which  they  originally 
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brought  with  them,  into  the  ports  of  the  Briti/h  territories  from        1 799. 

one  port  of  delivery  to  another  for  the  purpofe  of  a  market.      — 

The  word  original  ferves  the  purpofe  for  which  it  is  ufed  per-  ^Iarj^yat 
feAly  well,  and  it  marks  a  total  indifference  to  the  queftion  Wilson. 
where  the  cargo  was  picked  up.  I  have  already  had  occaflon 
to  take  notice  that  as  to  the  cargo  to  be  imported  no  other  re- 
ftii£lion  or  qualification  was  in  the  view  of  the  contra6ling 
parties  than  that  it  fhould  confift  of  articles  not  exprefsly  pro- 
hibited. But  when  this  article  is  contrafted  with  the  preceding 
article,  the  true  conftru6iion  of  it  will  be  feen  in  a  ftill  clearer 
point  of  view.  The  12th  article  is  in  fubflancc,  that  it  Ihall  be 
lawful  for  the  citizens  of  the  United  States  to  carry  to  any  of 
His  Majefty's  iflands  and  ports  in  the  We/l  Indies  from  the 
United  States  in  their  own  veflels,  not  being  above  feventy  tons, 
any  goods  or  merchandize  being  of  the  growth  manu&6iure  or 
produce  of  the  faid  ftates,  which  Britijh  veflels  might  carry  to 
the  illands  from  the  faid  dates,  and  that  the  citizens  of  the  United 
States  may  purchafe  load  and  carry  away  in  their  faid  veflels  to 
the  United  States  from  the  iflands  all  fuch  articles  being  of  the 
growth  manufa6lure  or  produce  of  tlie  iflands  as  Briii/h  veflels*^ 
could  carry  from  thence  to  the  faid  flatcs,  pro\aded  that  the 
American  veflels  carry  and  land  their  cargoes  in  the  United 
States  only,  it  being  agreed  that  the  United  States  are  to  pro^ 
hihit  and  rejlrain  the  carrying  any  molaffes  Jxigar  coffee  cocoa  or 
cotton  in  American  veffels  eitha-  from  His  Majejly's  iflands  or 
Jrom  the  United  States  to  any  part  of  the  'world  except  the  United 
States,  and  there  is  a  provifo  that  Briti/h  veflTels  may  import 
£rom  the  iflands  into  the  United  States,  and  may  export  from 
the  United  States  to  the  iflands,  all  articles  of  the  growth  pro- 
duce or  manufa6lure  of  the  iflands  or  of  the  United  States  re- 
ipe&ively,  which  by  the  laws  of  the  faid  ftates  might  be  then 
imported  or  exported. 

The  trade  to  be  carried  on  between  the  citizens  of  the  United 
States  and  the  Briti/h  Wejl  India  iflands,  by  virtue  of  tliis  aiiicle, 
is  required  to  be  in  goods  of  the  growth  produce  or  manufafture 
of  the  iflands  and  United  States  ref|)e6lively.  Tliis  trade  in  the 
nature  of  it  muft  be  immediate  and  dire6l.  It  could  not  be  in 
the  contemplation  of  the  contrafting  parties  that  it  might  be  cir- 
cuitous, except  indeed  within  the  limits  of  the  United  States  and 
^thin  the  range  of  the  Briti/h  We/l  India  iflands,  and  fo  far  as  I 
take  it,  it  is  circuitous.     The  contra6ling  parties  could  not  look 
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1 799.       to  lb  remote  a  poffible  cafe  as  that  a  citizen  of  the  United  States 

'      might  load  tlie  native  commodities  of  the  United  States  in  a  fi>- 

^  ^  reign  port,  and  therefore  Me  are  not  driven  to  colleA  the  mean- 

Wilson.  ing  of  tliis  article  from,  the  precifion  of  the  language  it  ufes. 
Its  language  is  however  moft  precife.  The  terminus  a  quo  and 
the  tenninus  ad  quern  ai'e  defigned  with  as  much  certainty  as 
would  be  required  in  an  indi6lment  for  not  repairing  a  particu- 
lar part  of  the  King's  highway.  And  to  exclude  all  poflibility  of 
mifapprehenfion,  mark  how  entirely  this  trade  was  to  be  im- 
mediate, and  dire6l,  a  provifion  is  added  that  the  United  States 
are  to  prohibit  the  carrying  goods  of  thq  produce  of  the  Weji 
India  illands  in  American  veflels  to  any  port  of  the  world  except 
the  United  States.  Thus  contrafted,  thofe  articles  aflbrd  an 
illuit ration  of  the  internal  evidence  of  the  import  and  true  intent 
and  meaning  bf  each  confidered  feparately,  and  the  condniion 
from  the  whole  appears  to  us  to  be  irrefiftible  that  the  trade  to 
be  carried  on  under  the  1 2th  article  between  the  United  States 
and  the  Britijk  We/l  India  iilands  is  a  dire6l  trade,  and  that  the 
trade  to  be  carried  on  between  the  United  States  and  the  Briti/h 
territories  in  the  Eqjl  Indies  under  the  13th  article  may  be  as 
circuitous  as  the  enterprifing  f^nrit  of  commerce  can  make  it 
t  Tliere  niay  be  reafon  to  apprehend  that  fuch  an  intercourfe  with 
tlie  Briti/h  territories  in  the  Eq/l  Indies  may  prove  very  inju- 
rious to  the  interefts  of  the  Eaji  India  Company,  and  to  Great 
Britain  in  re(Jie£l  of  the  great  national  commerce  which  is 
carried  on  by  that  Company.  In  particular  there  may  be  rea- 
fon to  apprehend  that  this  ti-eaty  will  open  a  door  to  many  of 
our  own  people  whom  the  policy  of  our  laws  has  fliut  out  from 
a  dire6l  trade  to  the  Eqjl  Lidies.  In  truth  it  can  hardly  be  ex- 
pe6led  that  the  ^hit  of  commerce,  too  often  found  eluding  laws 
made  to  keep  it  within  bounds,  that  the  lucri  bonus  odor  fhould 
not  embark  Briti/Ji  capital  in  this  trade.  This  ought  to  have 
been  forefeen,  and  therefore  I  conclude  it  was  forefeen,  and  that 
it  was  found  that  the  balance  of  advantage  and  difadvantage  pre- 
|>onderated  in  favour  of  the  treaty.  If  not ;  thofe  who  advifed 
it  will  have  to  anfwer  for  it :  the  refj^onfibility  is  not  with  us. 
We  are  not  even  the  expounders  of  treaties.  This  treaty  is 
brought  under  our  confideration  incidentally  as  an  ingredient  in 
.  .^11  Uku/e  iii  ju<:lgment  before  us :  we  only  fay  how  it  is  to  be  un- 
V.  :'^WfUK;d  between  the  parties  to  this  record.  This  we  are  bound 
^ ;.  %;  do  i  and  we  have  but  one  rule  by  which  we  are  to  govern 
m  13  ourfelves. 
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ourfelves.     We  are  to  conftrue  this  treaty  as  we  would  conftrue       1 799. 
any  other  inftrument  public  or  private.     We  are  to  colle6l  from  ■ 

the  nature  of  the  fubjedl,  from  the  words  and  from  the  context,        arrtat 
the  true  intent  and  meaning  of  the  contra6ling  parties,  whether      Wil»om. 
they  are  A.  and  B.^  or  happen  to  be  two  independent  Hates. 
The  Judges  who  adminifter  the  municipal  laws  of  one  of  thofe 
ftates  would   commit  themielves  upon   very  diiadvantageous 
ground,  ground  which  they  can  have  no  opportunity  of  examin- 
ing, if  they  were  to  fufFer  collateral  confiderations  to  mix  in 
their  judgment  on  a  cafe  circumftanced  as  the  prefent  cafe  is^ 
It  has  been  urged  that  in  this  inftance  (at  leaft  as  to  the  goods  in 
the  third  policy)  this  was  a  commerce  direft  from  this  country, 
and  that  this  treaty  does  not  open  a  trade  between  Great  Britain 
and  the  Britijh  territories  in  the  'Eaji  Indies  to  the  prejudice  of 
the  monopoly  veiled  in  the  Eajl  India  Company.     This  objec- 
tion is  plaufible  but  not  founded.     The  circumftance  that  this 
part  of  the  cargo  of  the  Argonaut  was  procured  here,  and  the 
ibiBLte  which  the  Plaintiff  Wilfon  had  in  procuring  it,  might  hav^ 
deferved  confideration  as  evidence  of  a  collufion  by  means  of 
which  Wilfon  was  carrying  on  for  himfelf  an  illicit  trade  to  the 
JBfl/l!  Indies  which  might  have  fubjeAed  this  fliip  and  cargo,  or 
tMs  part  of  the  cargo  to  feizure  and  confifcation.     But  this  ufe 
Jias  not  been  made  of  the  fails  found  by  the  fpecial  verdi£l :  and 
no  other  ufe,  confiflent  with  our  opinion  of  the  legal  effe6l  of 
the  treaty,  could  be  made  of  them.     For  a  citizen  of  the  United 
Siates  being  allowed  to  trade  to  the  Briti/h  territories  in  India 
generally  with  an  exception  of  a  few  articles  only,  as  he  ma;^ 
t9ke  in  his  cargo  in  the  ports  of  his  own  country,  fo  he  may 
take  it  in  in  the  ports  of  this  country  as  well  as  any  other ;  and 
he  may  employ  an  agent,  and  that  agent  may  be  a  BritiJIi  fub- 
jeA.     It  is  a  lawful  agency.     It  feems  to  me  impoffible  to  main- 
tain in  argument  that  the  fubje6l  of  a  nation  in  amity  who  may 
trade  to  the  Briti/h  territories  in  India  fhould  be  excluded  from 
one  market  for  his  outward  inveftment  when  all  odier  markets 
are  open  to  him,  and  when  \t  is  diftinftly  admitted  that  the 
markets  of  all  the  world,  including  ours,  chcuitoii/ly  muft  be 
cpen  to  him. 

There  remains  one  other  topic  of  which  I  am  called  upon  to 
take  £bme  notice.  It  is  faid  that  CoUettf  who  is  folely  interefted 
in  the  two  firft  of  thefe  policies,  and  has  a  joint  intereft  with 
Butter  in  the  laft,  being  a  natural  bom  fubjed  of  this  country, 
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cannot  fliake  off  that  chara£ler,  and  become  an  American  to  at: 
to  entitle  himfelf  to  the  protection  of  this  treaty.  He  is  a  Britifh 
fubje6l  trading  to  the  Eajl  Indies :  his  trade  is  therefore  illicit : 
the  voyages  infured  are  illegal :  and  the  policies  are  Toid.  Or 
perhap«  the  obje^on  ought  to  be  put  another  way  thu&  Tke 
veflels  in  which  only  the  trade  can  lawfully  becarried  on  between 
the  United  States  and  the  Britjjh  territories  inlndia  according  to 
the  provifions  of  the  Statute  37  Geo.  3.  c.97.  muft  be  owned  by 
fubje6ls  of  the  United  States^  and  wh€;reof  the  mafter  and  three- 
fourths  of  the  mariners  at  leaft  ai^  fubjed«  of  the  United  States: 
whereas  this  veflel  the  Argonaut  was  in  part  the  property  of  a 
natural-born  fubje6l  of  this  country,  and  this  part-owner  was 
aUb  the  mafter ;  confequently  ihe  was  not  owned  by  a  iiibjeA 
of  the  United  States^  nor  navigated  by  a  mafter  a  fubje&  of 
the  United  States^  within  the  true  intent  and  meaning  of  the 
navigation  laws,  and  particularly  the  Statute  37  Geo.'^. 
c.  97*  The  conclufion  will  be  the  fame.  The  voyages  in* 
fiured  were  therefore  illegal  and  the  policies  void.  This  is  the 
only  point  in  the  cafe  which  has  appeared  to  me  to  have 
any  difficulty  in  it.  I  muft  confefs  that  when  I  found  it 
ftated  as  a  fad  in  this  Q)ecial  verdi6l  that  CoUett  and  Butlervrere 
natural-bom fubje£U  of hisMajefty,  Ifdt  myfelf  embarrafled^and 
I  could  not  readily  difengage  myfelf.  And  when  I  found  diat  in 
'  theyear  1 797  there  had  been  a  reference(a)fromthePrivyCoundl 

to 


•  {a)  By  37  Geth^.  c.^J,  /.I.  gooHl  of 
the  growth  of  Amenea  are  allowed  to  be 
imported  'wwoGreat B- ilainiiom  the  United 
States  of  America  in  Br  itijb  ft.ips  owned 
navigated  and  reeiftercd  acci^rding  to  law, 
or  American  Ihipi  **•  whercf  tht  matter  and 
*•  thiee  fourths  oi  the  mariners  ;it  leaft  are 
«•  fubje^ts  of  thefaid  United  States'*  On 
this  a  qucrtion  ar'.fe,  whether  one  Smith 
who  had  become  a  rititen  of  the  Umted 
States  Hnce  the  declaration  of  indt^pendence, 
and  came  heie  m  mafler  of  an  American 
veflel,  was  within  the  meaning  of  the  adl. 
The  cafe  wjs  I'ubmitted  t'>  the  opinion  of 
the  King's  Advocate  and  the  Attorney  and 
Solicitor  General ;  which  was  as  foUows : 

To  the  Lords  of  His  Majefty*s  Moft 
Honourable  Pfivy  CouticiL 

May  it  pleafe  your  Lord(hips, 

In  obedience  to  your  Lordlhips*  order  of 
the  i6Th  inftant,  referring  to  us  the  petition 
of  Jobm  Montgomery i  the  repsefenUtion  of 


Simon  Ceei,  and  papers  accompanying  the 
fame,  to  your  Lord(hip*s  order  annexed,  znd 
requiring  uf  to  coniider  thereof,  and  report, 
whether  Alexander  Smith  therein  named  is 
to  be  confidered  according  to  the  true  con- 
ftru^tion  of  His  Majefty*s  order  in  council 
of  I  he  31ft  May  1797,  for  regulating  the 
trade  between  Great  Britain  and  the  ter- 
ritories belon^.ing  to  the  United  States  tf 
America t  as  a  fuhji  dt  of  the  United  States 
of  America^  and  whether  he  is  entitled 
to  he  n;jftcr  of  a  (hip  belonging  to  the 
faid  United  States  trading  to  this  country, 
and  to  confer  on  the  faid  (hip  the  benefit 
of  the  faid  order  in  council :  We  have 
confidered  the  faid  pap<'rs  fo  referred  to 
us,  and  we  are  of  opinion,  that  Alexmndtr 
Smithy  being  a  natural-hrm  fubje^  *i  His 
Majel^y,  and  not  bavin;;  been  admitted  a 
citizen  of  the  United  States  of 
until  the  ^th  of  May  1796,  cannot  be 
fidered,  with  refpedt  to  this  country,  as  a 
fubje^  of  the  United  States^  fo  as  to  entttt 
hhn  to  be  mifter  of  a  ibip  bdongiog  to  the 
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to  the  then  Advocate  General,  and  the  two  law  officers  of  the 
Crown,  and  that  they  had  concurred  in  opinion  that  the  mafter 
of  an  American  veflel  a  fubje£i  of  the  United  States  domiciled 
tfaere^  but  in  fa£t  a  naturaKbom  fubje£t  of  Great  Britain  was 
not  to  be  confidercd  as  a  fubje£l  of  the  United  States  within  the 
meaning  of  our  navigation  laws,  founding ,  themfelves  upon 
an  opinion  of  Lord  Hardwicke  when  he  was  Attorney  General, 
and  that  the  Council  had  adopted  and  a£led  upon  that  opinion, 
I  felt  my  difficulty  increaie  upon  me :  for,  though  this  was 
not  a  judicial  decifion,  (as  in  the  argument  at  the  bar  of  the 
Court  of  King's  Bench  it  was  fuppoied  to  be,)  it  was  cer- 
tainly of  the  higheft  authority  next  to  a  judicial  decifion :  it  was 
a  public  a6l  of  the  executive  government,  founded  on  the  ad- 
vice of  eminent  and  learned  men,  whofe  fituadons  called  upon 
them  to  make   themfelves  well   acquainted  with  our  navigar 
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UtdUd  Statii  trading  to  this  country,  and 
to  confer  on  the  faid  (hip  the  lienefit  of  th« 
Cud  order  in  council  We  apprehend  that 
thii  point  was  fubmitted  to  the  opinion  of 
Sir  Philip  T»rke  [il,  in  1732,  in  the  cafe 
of  a  S^Ubman^  who  had  been  made  a 
boiil^ier  of  StuiMmy  and  was  the  matler 
of  a  Svedijh  (hip  navigated  with  Swedifl 
Buriners ;  and  that  he  thought  this  would 
not  tnmle  the  Scotebman  to  be  confidered 
as  a  Snoede  in  Great  Britain,  his  native 
country. 

All  which  we  humbly  fubmit  to  your 
L«ird(hipt*  confideration. 

William  Scott, 
yum  X9>  X797.  John  Scott, 

John  Mitfoku. 

In  confequeoce  of  the  above  opinion  the 
fbOowing  letter  was  written  for  the  informa- 
tioo  of  the  Lords  Commiflioners  of  the 
T^eafury,  and  aded  upon  by  them  : 

Council- Office^  fVbiteball, 
Sir,  a3d  June  1797. 

The  Lords  of  Hb  Majeily's  mod  ho- 
■ourable  Privy  Council  having  had  under 
confideration  a  report  of  His  Majetly's  Ad- 
Tocate^  Attorney  and  Solicitor  Gen«ral, 
on  the  petition  oijobn  Montgomery,  and 
a  reprelentation  of  Simon  Cock  his  agent, 
and  ppers  accompanying  the  fame,  re- 
quefting  the  entry  at  the  yori  cS  Liverpool 
c£  the  American  (hip  America,  Alexander 
Smiib  piailer,  from  New  Tori  ;  nut^viih- 
ftanding  it  has  been  objeded  to,  on  the 
grounds  of  the  mailer  of  the  (aid  (hip  not 

£1]  Tide  Sttn'sliaw  •/ Shippings  %$% 


pofTeffing  all  the  qualifications  of  an  Aeui^ 

rican  fubje^;  I  am  rommanded  by  their 

Lordfhips  to  tranfmit  a  copy  of  the  faiil 

report  to  you  for  the  information  of  the^ 

Lords  Commidloners  of    His  Majefty's 

Treafury,  and   I  am  to  fignify  that  the 

Lords  of  the  Council  agree  in  opinion  with 

His  Majeliy*s  Advocate,    Attorney   and 

Solicitor  General,  that  a  Britifi  fubje^ 

cannot  fo  diveft  himfelf  of  the  character  of 

a  Britijb  fubje6t,  by  being  naturalized  or 

becoming  a  citizen  of  any  foreign  (late,  as 

to  entitle   him  to  be  conHdered,  in  this 

country,  as  a  fubjei^t  of  fuch  foreign  (late, 

under  the  laws  of  navigation.    And  their 

Lordfhips  are  further  of  opinion,  that  for 

many  reafons  it  would  be  very  contrary  to 

the  intereft  of  this  country  to  admit  of  fuch 

a  claim,  yet,  as  this  is  the  firft  cafe  with 

refpedt  to  the  United  States  of  America  in 

which  a  rlaim  of  this  nature  has  been 

brought  forward,  their  LordOiips  do  not 

th*nk  it  would  be  pro|>er  to  take  advantage 

of  the  forfeiture  of  the  faid  Ihip,  i^c,  and 

are  even  of  opinion,  that  under  all  the  cir- 

cumitances  of  the   prei'ent  cafe,  the  (aid 

(hip  America  (liould,  according  to  the  rt« 

quell  of  the  memorialift,  be  permitted  to 

enter  the  cargo  at  the  port  of  Liverpool; 

I  am  however  dire^ed  by  their  Lord(hips 

to  defire  that  a  copy  of  the  laid  report  ma/ 

be  tranfmitted  to  the  Commiflioners  of 

His  Majefty's  CUflomf,  and  that  they  may 

be  informed,  that  after  fuch  notice  a  like 

indulgence  will  not  be  granted. 

I  ami  tS^e» 
G«f.  iK^£(q.  W.  Fawkencr. 
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1 799*       ti^^  IsLVfSi  and  muft  have  made  them  Very  fimiiliarwitfa  all  Hbk 

queftions  which  had  arifen  upbti  thofe  laws :  and  it  was  theit^ 

Makrtat  ^^^  entitled  to  very  great  rei^>e6l  from  me.  It  may  be  oblervedy 
WiLsoK.  that  this  order  might  have  been  followed  by  a  judicial  decifion* 
It  purports  to  recommend,  that  under  the  a6lual  circtimfb&ces 
the  veifel  (hould  be  admitted  to  an  entry  though  ihe  was  not 
navigated  according  to  law.  Notwithftanding  the  order  and  the 
entry  in  confequence  of  it,  the  veflel  might  have  been  felled  and 
profecuted  in  the  Exchequer,  and  fo  the  queftion  might  havebeed 
.  brought  to  a  judicial  decifion.  It  was  done  in  the  cafe  of  &o^  ^ 
tarn  V.  Schwatiz,  Qmt,  677.  cited  in  the  argument.  By  the  way  t 
do  not  underftand  upon  what  ground  the  cafe  of  BuUet  was  al£* 
tinguifhed  from  CoUetfs  cafe,  unlefs  Butler  has  been  ^xprelsly 
difchargedfrom  hisallegiance  by  a£lof  parliament,  in  doniequenoe 
of  our  acknowledgment  of  the  independence  of  the  United  States. 
They  were  both  natural-born  fubje6ls,  they  were  both  adopted 
fubje6ls  of  the  United  States,  and  it  is  to  be  faid  of  both  Nemo 
patriam  inqud  natus  eft  exuere^nec  legeantiadebiium  ejurare  poffU^ 
It  was  obferved  by  Lord  Hale,  that  a  natural-born  fubjeA  of  this 
country  may  by  foreign  naturalization  entangle  himfelf  in  diffi- 
culties and  a  conflict  of  dudes.  So  may  the  naturaUzedordenizeii 
iiibje6i  of  the  King  of  Great  Britain.  Yet  it  is  clear,  that  we  and 
all  the  civilized  nations  and  flates  oi  Europe  do  adopt  (each  ac- 
cording to  their  own  laws)  the  natural-born  fubje6is  of  other 
countries.  So,  as  I  take  it,  Vattel  (a)  puts  it  in  the  paflages  re- 
ferred to.  Our  laws  give  certain  privileges  and  withhold  cer- 
tain privileges  from  our  adopted  fubje6ls,  and  we  may  natu- 
rally conclude,  that  there  may  be  fome  qualification  of  the 
privilege  in  the  laws  of  other  countries.  But  our  refident  de- 
nizens are  entitled^  as  I  take  it,  to  all  forts  of  commercial  pri« 
vil^es  which  our  natural-bom  fubje£ls  can  claim.  We  fhould 
confider  them  as  Engli/h  in  the  language  of  the  Navigation 
A£l.  The  United  States  do  undoubtedly  confider  thrir 
adopted  fubjefts  as  fubjefts  of  the  United  States  within  their 
lawsk  And  I  take  it  that  we  fhould  confider  their  adopted 
fubjefls,  if  they  happen  not  to  be  natural-born  fubje£ls  of  the 
King  of  Great  Britain,  as  fubje6ls  of  the  United  States  within 
our  navigation  laws.  To  this  propofition  I.  take  the  cafe  of 
Scott  V.  Schwartz  to  be  in  point,  if  it  wanted  an  authori^. 
The  cafe  now  begins  to  work  itfelf  clear.  It  comes  to  this  qudCl 
tion :  What  difference  does  the  circumftance  of  the  adopted  fhb- 

(tf)  Lib.  I.  f.19./.  aia.  ttfe^. 

jea 
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je€t  of  the  United  States  being  a  natural-bom  fubjed;  of  the       1 799. 

King  of  Great  Britain  make  ?  Is  there  any  general  principle  in      ■ 

the  law  of  nations  (out  of  which  this  adoption  of  fubje6U  feems    ^^^^^^'''^ 

to  have  grown)  that  in  the  parent  ftate  the  adopted  fubje£l  is  inr-      Wilsom. 

capable  of  enjoying  the  privileges  which  have  been  conceded  by 

the  parent  ftate  to  the  other  fubje^ls  of  that  ftate  which  has 

adopted  him  ?  I  know  of  no  fuch  diiabling  principle.     Let  us 

then  come  to  our  own  municipal  law.     Lord  Hale  fays  foreigm 

naturalization  may  involve  the  natural-born  iubje£l  in  a  confliA 

of  duties.     This  is  eloquence  but  not  precifion.     What  are  the 

duties  of  which  there  may  be  a  confli6l  ?    Our  laws  pronounce^ 

that  if  there  fhould  be  war  between  his  parent  ftate  and  the  ft;ate 

which  has  adopted  him,  he  muft  not  arm  himfelf  againft  the 

parent  ftate.     Perhaps  they  go  further  and  fay,  that  if  he  is 

here  he  may  be  prevented  from  returning  to  his  domicile  in  the 

ftate  which   has  adopted  him :  that  if  he  is  there,  he  muft  da 

leceivmg  the  King's  commands  under  his  privy  feal  return  hither 

cm  pain  of  incurring  a  contempt  and  penalties,  confequent  upon 

it.     Whether  the  proclamation  {a)  which  has  been  introduced 

into  this  caufe  will  have  the  fame  eSe6l  as  a  privy  feal  ferved 

npcfSk  the  party,  is  a  queftibn  not  neceflar y  to  be  here  difcufled. 

It  cannot  have  a  greater  effect,  nor  an  eSe&,  of  a  diiSereilt 

nature,  and  may  therefore  be  laid  out  of  the  cafe.     Our  muni« 

dpal  laws  may  attach  upon  him  in  fbme  other  cafes,  but  I  con* 

dude  in  no  inflance  which  by  analogy  can  govern  the  prefeht 

ea&^  becaufe  I  have  heard  of  no  fuch  argument  from  analogy* 

Upon  what  authority  then  is  it  faid,  that  a  natural-bom  fub* 

je&  of  the  King  of  Great  Britain  fhall  not  trade  to  the  Eq/i 

ImUeSf  though  he  is  an  adopted  fubje£l  of  another  country 

iHiofe  fubje^U  in  general  are  allowed  to  trade  to  the  Eafllndies? 

Sliall  it  be  enough  to  fay  the  reft  of  the  King's  fubjed^s  are  not 

mDowed  to  trade  to  the  Eq/l  Indies^  and  therefore  you  being  the 

King^s  fubje6l  fhall  not  ?    He  will  anfwer,  I  have  a  privilege 

which  the  reft  of  the  King's  fubjefts  have  not.    I  am  the  King^s 

ibbje^  but  I  am  alfb  the  fubje6l  of  the  United  States^  and  Great 

Britain  has  granted  to  the  fubje6b  of  the  United  States  that  they 

nuiy  trade.     He  may  add,  I  violated  no  law  of  my  parent  ftate^ 

in  procuring  myfelf  to  be  received  a  fubjeA  of  the  United  States. 

She  encourages  the  pra6lice,  for  fhe  herfelf  adopts  the  fub- 

jefts  of  other  ftates.     Why  then  are  the  fruits  of  my  adoption 

to  be  withheld  fromme  ?  If  it  be  faid  to  him,  you  a  Britijh  fiibjeA 

ought  not  totradetothelofsandinjuryof  the  £a/2  .fiid^a Company 

(«]  8  7<r« Je<^.  34* 
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1799.        who  have  a  monopoly:  he  may  fay,  the  fubjecls  of  the  Umied 
Slates  may  arid  ought  to  carrj'  on  this  trade  under  the  authori^ 
of  the  laws  of  this  country ;  under  the  authority  of  the  fame  lawi 
WiLsoif.       which  gave  to  the  Eq/i  India  Company  their  monopoly.     If  the 
Company  fuftain  a  lofs,  it  is  damntimjine  injurid.     In  ftiort,  it 
being  once  granted  that  natural-bom  fubjefts  of  the  King  of 
Great  Britain  may  become  fubje£is  of  the  United  St^tes^  there 
can  be  no  breach  of  moral,  political,  or  legal  duties,  no  conflict 
of  duties  in  claiming  or  exercifing  the  privileges  which  belong  to 
that  chara<^r.     The  fame  train  of  reaibning,  in  my  judgment, 
goes  to  prove  that  it  is  not  yet  fufficiently  eftablifhed  to  be  now 
taken  for  clear  Idw  upon  the  ground  of  which  we  ought  to  declare 
theie  contra6ls  void,  that  a  natural-bom  fubjeA  of  the  King 
naturalized,  or  otlierwiie  adopted  as  a  fubje£l  by  a  foreign  ftate, 
18  not  to  be  confidered  within  our  navigation  laws  as  a  iubge6l  of 
that  foreign  ftate  when  a£ling  in  the  chara6ler  of  the  mailer  of 
a  vefTcl  belonging  to  the  fubje6ls  of  that  foreign  date.     Such  a 
man  is  certainly  to  many  purpofes,  "  of  tliat  country  or  place" 
which  are  the  words  of  the  Navigation  A61,  and  "  a  fubjeA  of 
the  United  States"  which  are  the  words  of  the  Stat.  37  Geo.  3. 
c.  97.     In  point  of  title  to  this  charafler  of  fubjeft,-  he  is  fuffi- 
ciently fb  within  our  navigation  laws.     I  mean  that  he  is  iuffi- 
cicntly  adopted,  according  to  the  cafe  in  Comyns^  to  be  confidered 
a  fubjeft  of  that  country  within  our  navigation  laws,  fuppofing 
his  claim  not  to  be  repelled  by  his  being  a  natural-bom  fubjeA 
of  Great  Britain.     I  am  not  prepared  to  fay,  highly  as  I  re1^>eA 
the  authority  of  thofe  who  held  that  opinion,  that  this  chara^' 
of  natural-bom  fubje6l  will  control  or  fulpend  the  legal  opera- 
tion of  that  of  a  fubje6l  of  the  United  States.     There  is  here  no 
confli6l  of  duties.     Both  cliara6lcrs  may  ftand  together ;  and  if 
fbme  political  inconveniencies,  fuch  as  tliofe  fuggetted  in  the 
argument  before  us,  (though  thefe  feem  very  remote,)  ihould 
follow,  yet  if  thefe  inconveniencies  are  not  of  confequence  enough 
to  prevent  the  praflice  of  the  adoption  of  fubje£ls  by    Great 
Britain  and  every  other  ftate  in  Europe,  we  cannot  iatisfy  our- 
felves  that  they  ought  to  control  the  legal  confequences  of  that 
adoption.     We  are  of  opinion  that  there  is  no  error  in  this  judg- 
ment, and  that  it  ought  to  be  affirmed. 

Judgment  affirmed* 


Mr.  Juftice  Buller  was  abfent  from  the  aoth  and  Mr.  Juftice 
Heath  from  the  24th  oi  April  to  the  end  of  the  term^  from 
indiipofition* 

THE  END  OF  EASTER  TERM. 
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May  6th. 
%Bof,\^PulL 

Wilton  Executrix  v.  Hamilton.  ^^^of,  isf  PuU, 

Z16. 

'X'His  was  an  application  to  the  Court  to  dire6l  the  prothono-  '^•^»?eda«  exe- 

tary  to  tax  coils  againft  the  PlaintiflF  who  had  been  non-  a^p^lw  efTeaed 
luited.     Tlie  ground  on  which   it  was  attempted  to  differ  this  by -ffmhisiife- 
firom  the  common  cafe  of  an  executrix  were  as  follow.     The  was  jointly  in- 
plaintiff  declared  as  executrix  of  her  hufband  on  a  {X)licy  of  tercftcd  with  C. 
afliirance  effe6led  by  him  in  his  life-time,  and  m  which  he  was  ing.and  w«  non- 
jointly  interefted  with  two  others.     The  ill  count  ftated,  that  ^"««'»^«";^ 
the  teftator  in  his  life-time,  for  the  ufe  of  himfelf,  5.  L.  and  S.  JB.,  to  the  privttegc 
efie£ied  the  policy  for  himfelf,  and  as  agent,  ^c. ;  that  the  tefta-  °^^  exeoitrir 
tor,  S.L.  and  5.  J5.,  were  interefted  S^c;  that  afterwards,  in  the  fromcofts. 
life^me  of  the  tejlator^  the  fhip  failed  on  her  voyage,  and  that  , 
qfierwards  and  during  the  voyage  flic  was  loft.     The  2d  count 
only  diffiM'ed  from  the  firft  in  fome  circumftances  which  could 
not  ^Sk&,  this  motion.      The  3d  and  4th  were  money  countS) 
ftating  that  the  Defendant  was  indebted  to  the  Plaintiff  as  exe- 
cutrix, for  money  paid  by  the  teftator  in  his  life-time  to  the  ufe 
rf  the  Defendant,  and  for  money  had  and  received  by  the  De- 
fendant in  the  life-time  of  the  teftator  to  his  ufe. 

Heyooood  Serjt.  moved  this  on  the  laft  day  of  Eq/ler  Xermj  but 
was  at  that  time  refufed  arule  nifi  by  the  Court,  who  laid  they 

would 
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1 7^9.        would  not  ftir  the  point  unlds  upon  further  confideration  of  the 

'      cafe  he  ihould  think  the  motion  well  founded. 

Wilton  Accordingly  on  this  day  he  again  applied  for  a  rule  to  fliew 

Hamilton,     caufe  and  contended,  that  this  cafe  did  not  fall  within  the  gene- 
ral rule,  that  where  an  executor  fues  in  right  of  his  teftator  for 
a  caufe  of  a6lion  arifing  in  the  life-time  of  his  teftator,  and  the 
eftate  will  be  benefited  by  a  recover^',  he  ihall  not  pay  cofts. 
I  ft,  Becaufe  it  did  not  appear  upon  the  pleadings  that  the  canle 
of  a£lion  accrued  in  the  life-time  of  the  teftator,  for  though  the 
policy  was  ftated  in  the  two  firft  counts  to  have  been  idade  by 
him,  yet  it  was  not  fliewn  that  the  lofs  happened  before  his 
death,  and  the  money  counts  were  on  promifes  made  to  the 
Plaintifi^.     2dly,  Becaufe  the  Damages  if  recovered  would  not 
have  been  afTets,  but  muft  have  been  carried  to  the  partneHhip 
fund  and  Hable  to  the  partnerihip  debts ;  and  jdly,  becaufe  it 
was  not  neceflary  for  the  executrix  to  have  brought  this  a^on, 
as  either  of  the  fiirviving  parties  interefted  might  have  fbjpported 
it.     He  cited  Jenkins  atid   Wife  v.  Plombcy  6  Mod.  92.  181. 
Modely  and  Wife\.York^  i\  Mod.  135.      Marfhy.  YeUcndey^ 
2  Str.  1 106.   Nicolas  v.  KtUigreWj  i  Ld.  Raym.  436.     Harris  el 
Ux,  v.  Hanna^  Caf  temp.  Hardoo.  204.  and  Bollard  v.  Spencer  j 
7  Term  Rep.  358. 

Le  Blanc  Seijt  fhewed  caufe  in  the  firft  inftance,  and  infilled, 
that  it  might  be  inferred  from  the  pleadings  that  the  cauie  of 
a£iion  accrued  during  the  life  of  the  teftator. 

Eyre  Ch.  J.  On  the  two  firft  counts  we  may  infer,  that  the 
lofs  happened  in  the  life-time  of  the  teftator,  and  with  regard 
to  the  money  coimts,  the  promife  is  an  implication  of  law,  fince 
the  teftator  is  the  perfbn  to  whom  the  debt  is  fubftantiaUy  due. 
The  Plaintiff  was  entitled  to  bring  this  a6Uon,  and  fhe  could 
only  bring  it  in  right  of  her  teftator.  The  rule  of  law  is  clear. 
With  regard  to  fuch  caufes  as  fall  under  the  cognizance  t>f  the 
executrix  herfelf,  fh^  fues  at  her  peril ;  the  privil^e  is  given  on 
account  of  the  fituation  in  which  fhe  ftands  as  to  thofe  claims  of 
the  teftator  which  were  executed  in  his  life-time.  It  is  her  duty 
to  convert  thofe  claims  into  affets,  wliich  fhe  muft  do  with  ig- 
norance and  uncertain^,  and  on  that  account  fhe  is  protected 
£rom  coftis. 

BuLLEB  J.  I  am  of  the  fame  opinion.  It  makes  no  difler- 
euce  that  the  furviving  parties  for  whofe  intercft  tliis  policy  was 
made  might  have  brouj^  the  a£iion  in  their  oym  names* 

HejfmQdXOKik  nothing,  by  bis  motion. 
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»799t 

Sakah  Legh  t7.  Frances  Legh. 

May  30Cb. 

I^K  a  former  day  Shepherd  Serjt.  fhewed  caufe  againft  a  rule  if  theobUgorof 
^  nifi  obtained  by  Le  Blanc  Serjt.  for  fotting  afide  a  plea  of  ticcof  its  w^ 
Deleafe  in  an  adion  on  a  bond,  and  ordering  the  releaie  to  be  a^iigned,  uke  a 

^_        11    1  releafe  from  the 

tmc^USd.  obligee,  and 

The  cafe  as  difclofed  by  the  affidavits  in  fupport  of  the  rule  plead  it  to  an 
a(^>eared  to  be  this:  Frances  Legh  having  giving  a  bond  to  byXaffignee 
Sarah  Legh  to  fecure  75/.  Sarah  affigned  it  to  John  Legh  as  a  '« *^«  ?»"«  ^ 
fecurity  for  the  payment  of  a  lefler  fiim,  of  which  Frances  ha4  Court  wm Vet* 
notice :  John  having  brought  an  a£iion  on  the  bond  againft  the  plea  afide; 
Frances  in  the  name  of  Sarah^  Sarah  gave  a  releafe  to  Frances  32  ^jl^fe  cur "  ' 
by  whom  flie  had  been  fatisfied  her  debt,  and  this  releafe  was  cumftances  allow 

I      j^  the  obligor  to 

pieaaeo.  pl^ad  payment 

Etre  Ch.  J.  The  condu6l  of  this  Defendaifit  has  been  againft  of  the  bond.  > 
jpood  &i£ti,  and  the  only  queftion  is,  whether  the  Plaintifi*  muft 
not  feek  relief  in  a  Court  of  Equity  ?  The  Defendant  ought 
cither  to  have  paid  the  perfon  to  whom  tlie  bond  was  aligned, 
or  have  waited  till  an  a6lion  was  commenced  againft  him,  and 
then  have  applied  to  the  Court.  Moft  clearly  it  was  in  breach 
of  good  fiuth  to  pay  the  money  to  the  affignor  of  the  bond  and 
take  a  releafe,  and  I  rather  think  the  Court  ought  not  to  allow 
the  Defendant  to  avail  himfelf  of  this  plea,  fince  a  Court  of 
Equity  would  order  the  Defendant  to  pay  the  Plaintiff  the 
amount  of  his  lien  on  the  bond,  and  probably  all  the  cofts  of  the 
f^lication. 

BuLLER  J.  There  are  many  cafes  in  which  the  Court  has 
let  afide  a  releafe  given  to  prejudice  the  real  Plaintiff.  All  thefe 
i^afes  depend  on  circumftances.  If  the  releafe  be  fraudulent, 
the  Qourt  will  attend  to  the  application. 

The  Court  recommended  the  parties  to  go  before  the  prothono- 
ttey^  in  order  to  aicertain  what  fiun  was  really  due  to  the 
Plaintiff  on  the  bond. 

Shepherd  on  this  day  ftated  that  the  Defendant  objected  to 
going  before  the  prothonotary,  upon  which  the  Court  faid,  that 
the  rule  muft  be  made  abfolute.  He  then  applied  for  leave  to 
{dead  payment  of  the  bond,  and  contended  that  as  this  was  not 
an  application  under  the  ftatute  to  plead  ieveral  pleads  the  Court 
bad  no  difcretion. 

Etre  Ch.  J.  The  Court  hfia  in  many  cafes  refiifed  to  aliowa 
portgrto  take  hia  1^  advantage  nb^re  it  Im  cyRpw^  tp  b^ 
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1 799-       againft  good 'fidth.    Thus  we  prevent  a  man  from  figning  judg- 

—     ment  who  has  a  right  by  law  to  do  ib,  if  it  would  be  in  breadi 

^^^        of  his  own  agreement     In  order  to  defeat  the  real  Plaintifl^ 

LiGa.       this  Defendant  has  colluded  with  the  nominal  Plaintiff  to  obtain 

a  releafe;  and  I  think  therefore  the  plea  of  rdeafe  may  be  fet 

afide  confiftently  with  the  general  rules  of  the  Court  {a).    And 

if  fb,  the  l>eiendant  cannot  be  permitted  to  plead  payment  of 

the  bond,  as  that  would  amount  to  the  fame  thing. 

BuLLER  J.  The  Court  proceeds  on  the  ground,  that  the 
Defendant  has  in  eSe6l  agreed  not  to  plead  payment  againft  the 
nominal  obligee. 

Upon  this  the  Defendant  confented  to  go  before  the  pro- 
thonotary. 

{a)  See  alfo  Paynt  y.Xogers,  Dowgl  407.  leafe  the  »&\on  he  may  1>e  comtnirtcd  fior 

where  the  tenant  of  a  commonable  tene-  a  contempt.    Lawrence  J.  mentioning  this 

ment,  having  heen  made  nominal  Plain  tiff*  opinion  in  rhe  cafe  of  Bmuermmm  v.  ^. 

bj  his  landlord  in  an  action  on  the  cafe  for  Jemimr,  7  T*rm  Rep,  670.  adds  **  hut  he  fid 

«n  increachment  on  the  common,  gave  a  **  not  fay  that  the  releafe  wouhl  not  defeat 

releafe  to  the  Defendant  pending  the  fuit,  **  the  ndtion.**    If  it  woul!  neceflarilj  ^ 

^EJpin%N,F.C,  the  Court  on  motion  ordered  the  releafe  to  feat  the   a^ion,  an  obje^ion  might  hire 

6j7*  be  delivered  up  to  be  cancelled,  and  permit-  been  taken  to  the   pleading  in  Craikmmd 

ted  the  a£lton  to  proceed  in  the  name  uf  the  fVife  v.  D*Aetb,  7  Term  Rep.  670.  n.  k^ 

tenant,  exprefljng  great  indignation  at  the  where  a  releale  having  heen  )4eailed  to  an 

attempt  made  to  prevent  it. .    Indeed  in  action  on  a  bond  by  the  affignee  of  the  bond 

5tf/i.  260.    Holt,  Ch.  J.  fays,  that  in  eje^l-  in  the  name  of  the  obligee,  the  fpecia!  circme- 

ment  where  the  Plaintiff  is  a  mere  nominal  Itancesundcr  w  hich  the  releaCc  wasgivea»aiid 

perfoQ  and  truftee  for  the  leflbr,  if  he  re-  that  it  was  obtained  by  fraud, were  repKed. 


^t^r^Z\  n     .  Donnelly  v.  Dunn. 

45- 

If  bail  plead  the    TAebt  on  a  recognizance  againft  the  Defendant  as  bail  of  one 
AeSc'iS  in  -^^^  Maclagan.     Plea :  That  the  faid  B(J>ert  Madagm 

their  own  dif-     after  the  entering  into  the  recognizance  in  die  declaration  meor 
pi^ij'^S^^mf  tioned  and  before  the  return  of  any  writ  of  capias  adfatif^ 
ftanttaily,  or  it    faciendum  againft  the  iaid  Robert  Maclagan  upon  the  Cud  judg- 
fbedafderourrer.  iwent  in  the  feid  declaration  alfb  mentioned  to  wit  on  4^.  at  ^. 
Q^mre  if  it  can    became  and  was  a  bankrupt  within  the  true  intent  and  meaning 
P  ^      '^       of  the  feveral  ftatutes  made  and  then  and  now  in  force  concern- 
ing bankrupts.     And  that  die  iaid  Robert  Maclagan  haying  to 
become  and  being  fuch  bankrupt  as  aforefaid  afterwards  and 
before  the  return  of  any  writ  oi  capias  ad/ati^aciendum  againft 
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Vim  upo»  the  iaid  judgment  to  wit  on  ^.  at  4-c.  a  certain  com-'  1 799* 
miffion  of  bankrupt  was  in  due  maimer  awarded  and  iffued  — — 
forth  againft  him  the  faid  Robert  Maclagan  mider  the  great  ieal  ^^J!'' 
of  Great  Britain  dire£ied  to  certain  commiffioners  therein  Dunn. 
named  nnder  which  faid  commiffion  he  the  faid  Robert  Macla^ 
gan  was  afterwards  in  due  manner  adjudged  and  declared  a 
blinkrupt  to  wit  at  ^c. ;  that  the  faid  Robert  Maclagan  having 
been  to  adjudged  and  declared  bankrupt  as  aforefaid  and  having 
in  all  things  conformed  himfelf  as  fuch  bankrupt  to  the  feveral 
ftatutes  concerning  bankrupts,  he  the  faid  Robert  Maclagan 
afterwards  and  before  the  return  of  any  writ  oi  capias  adfatif^ 
faciendum  againft  him  upon  the  faid  judgment  in  the  faid  de- 
claration mentioned  to  wit  on  Sfc.  at  S^c.  in  due  manner  obtained 
from  the  major  part  of  the  commiffioners  a6iing  imder  the  faid 
commiffion  and  from  fufficient  in  number  and  value  of  the 
creditors  who  had  proved  their  debts  under  the  faid  commiffion 
his  certificate  of  conformity  to  the  feveral  ftatutes  made  and 
then  in  force  concerning  bankrupts  which  .  faid  certificate  was 
afterwards  and  before  the  return  of  any  writ  of  capias  adfaty^ 
faciendwn  againft  the  faid  Robert  Maclagan  upon  the  faid  judg- 
ment in  the  faid  declaration  mentioned  and  alfo  before  the  fuing 
forth  of  the  original  writ  of  the  faid  Plaintifi^  againft  the  faid 
Defendant  to  wit  on  Spc.  at  Sfc.  in  due  manner  allowed  and  con- 
firmed by  the  Lord  High  Chancellor  of  Great  Britain  according 
to  the  form  of  the  Statute  in  fuch  cafe  made  and  provided. 
And  that  the  faid  commiffion  of  bankrupt  hereinbefore  men- 
tioned is  ftill  in  full  force  and  that  the  caufe  of  the  faid  a6lion 
or  fiut  in  which  fuch  judgment  was  fb  recovered  as  aforefaid 
againft  tl^  faid  Robert  Maclagan  accrued  before  fuch  time  as 
the  faid  Robert  Maclagan  fo  became  a  bankrupt  as  aforefaid  to 
wit  at  4"^.  And  this  Src.  Wherefore  ^c.  To  this  there  was  a 
ipecial  demurrer,  affigning  for  caufes  ^^  that  the  faid  plea  does 
not  ft^te  that  the  faid  Robert  Maclagan  was  a  trader  within  any 
of  the  Statutes  made  concerning  bankrupts.  And  that  the  faid 
plea  does  not  ftate  how  or  in  what  manner  the  faid 
Robert  Maclagan  became  a  bankrupt  And  that  the  faid  plea 
does  not  ftate  that  the  faid  Robert  Maclagan  owed  any  debt  or 
debts  upon  which  the  faid  commiffion  in  the  faid  plea  men- 
tioned could  legally  have  been  awarded  or  ifiiied  And  that  the 
ikid  plea  does  not  ftate  that  the  faid  commiffion  was  awarded  or 
iflhed  upon  the  petition  of  any  perfbn  or  perfbns  to  whom 
the  faid  Robert  Maclagan  was  indebted  And  that  the  faid 
TOL.  I.  GO  plea 
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1799.        plea  is  in  other  reipe^s  defe6live  infufficient  and  informaL" 

Joinder  in  demurrer. 

DoNN*LCT         j^  ^^^  g^^^  j^  fupp^rt  of  the  demurrer  obferved,  ift.  That 

Dunn.  the  bankruptcy  and  certificate  of  the  principal  were  not  uAialfy 
pleaded  in  difcharge  of  bail,  but  that  the  Court  exerciied  a 
flunmary  (a)  jurifdi£lion  where  the  principal  had  obtained  his 
certificate  before  the  bail  were  fixed,  adly,  That  the  5  Geo.  2, 
c.  30.  gives  the  general  plea  of  bankruptcy  to  the  bankrupt 
only,  and  that  in  all  other  cafes  bankruptcy  muft  be  pleaded 
in  the  fame  manner  as  was  neceflary  before  that  Statute;  he 
cited  luUey  v.  Sparkesand  others,  2  Ld.  Raym.  1546.  2  Str,  869. 
S.C. 

Mar/hall  Seijt.  who  was  to  have  argued  in  fupport  of  the 
plea,  fihding  the  opinion  of  the  Court  againft  him,  moved  fiir 
leave  to  amend,  which  was  accordingly  granted. 

BuLLER  J.  exprefied  a  doubt  whether  the  Defendant  fiiould 
not  have  fought  relief  by  an  application  to  the  fimunary  jurif- 
di£lion  of  the  Coiut,  inflead  of  pleading  the  bankruptcy  and 
certificate  of  the  principal,  {b) 

(«)  VkL  IVoMey  ▼.  Cohhe^  I  Bmrr,  244.  Tuch  cafe  made  and  pnmdrd  Andtheiame 

and  C^ckerill  v.  (hufon^  i  Burr,  436.  cenificate  was  afterwards  and  before  the  re- 

{Jt)  In  the  courfeof  this  term  the  follow,  turn  and  filing  of  any  fuch  cmpias  ai  f&AJ- 

tag  cafe  was  aUb  decided :  facUndum  and  alTo  before  the  ifllung  of  fscb 

Beddome  and  another  \.  Holbrooke   and  writ  ofy<r/rryac/ai  as  aforeCiid  to  wit  on  ^r. 

^  anotber>-—^cire  facias  on  a  recognizance  of  at  Is^c.  duly  allowed  and  confirmed  accofd- 

3  I  auH.  47.  j^jj^   rj,^  ^^  ^1^^  Defendants  pleaded  "  that  ing  to  the  form  of  the  Statute  in  fuch  cafe 

R.  H,  (their  principal)  in  the  f4iid  writs  of  made  and  provided   And  this  \sfe.  Where- 

fcire  facias  and  declaration  thereon  men-  fore  t9'c.**    The  Plaintiffs  put  in  a  replica- 

doned  after  the  recovery  of  the  faid  judg-  tion,to  which  there  was  a  fpecial  demurrer, 
ment  and  before  the  iflTuing  of  the  laid  firfl         Shepherd  Serjt.  was  proceeding  to  aigue 

fcire  facias  and  before  any  capias  ad  fatif-  in  fupport  of  the  demurrer  to  thereplicatiao, 

faciemdum  fued   forth  upon  the  judgment  but  Runmington  Serjt.  on  t^  other  fide  re- 

aforefaid  at  the  fuit  of  them  the  faid  Plain-  ferred  the  Court  to  the  pM  as  radically 

tifis  againft  the  faid  R,  H,  had  been  return*  bad. 

ed  and  filed  to  wit  on  \^c.  at  \^c.  became  a  Of  this  opinion  were  the  Couit.  And 
bankrupt  within  the  true  intent  and  mean.  Buller  J.  [ahfente  Etrb  Ch.  J  )  (aid, 
ing  of  the  feveral  Statutes  made  and  now  in  the  plea  is  bad  on  every  account.  Tne  ge> 
force  concerning  bankrupts  And  that  the  neral  plea  is  only  given  to  the  bankrupt 
faid  R.  H,  having  fo  become  bankrupt  as  himfelf.  And  I  am  by  no  means  fatisfied, 
aforefaid  afterwards  and  before  any  fuch  that  the  bankruptcy  of  the  principal  can  be 
writ  of  capias  ad  faiisfaciendum  was  fued  pleaded  by  the  bail.  It  may  afibrd  groan! 
forth  at  the  fuit  of  the  faid  Plaintiffs  againft  for  the  Court  to  give  relief  on  motion,  but 
the  (aid  R.  H.  on  the  judgment  aforefaid  to  I  do  not  fee  how  it  can  be  made  a  legal  de- 
wit  oa  (T'c.  at  \^c.  did  duly  obtain  his  certi-  fence. 
^            ficate  according  to  the  form  of  the  Statute  in  Judgment  for  the  Plamtif. 
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1799. 

I  .. _ 

i. 

Van  Braam  v.  Isaacs.  ^ 

June  3d, 

^His  was  an  application  callijig  on  the  Plaintiff's  executor  to  if  a  bond  and 

ihew  caufe  why  a  warrant  of  attorney  given  to  fecure  an  ^"'^?^ ^^r^' 
annuity  ihould  not  be  delivered  up  to  be  cancelled,  and  the  cure  an  annuity, 
judgment  entered  thereon  be  fet  afide.  It  was  moved  on  two  ^j^^^JJe*^* 
objeAions  to  the  memorial,  xnz*  ift,  That  neither  the  warrant  memorial,  than 
of  attorney  or  the  annuity  bond  was  fuflSciently  defcribed:  hfthe^annuity^ 
adly,  That  the  names  of  the  witneffes  to  thofe  twoinftruments  deed  which  is 

were  not  mentioned.  Iforicnt'cT- 

The  memorial  fet  out  an  indenture  bearing  date  the  20th  of  pUance  with  the 
Augu/l  1 78 1  between  the  Plaintiff  and  Defendant,  which  inden^  Nof«nAe*^ 
ture  after  reciting  that  the  Defendant  had  e^cecuted  a  bond  Court  refuTe  to 
beadng  even  date  with  the  laid  indenture  in  the  penal  fum  of  CT^nd'of^    * 
1000/.  conditioned  for  the  payment  of  an  annuity  of  100/.  to  the  18  yean  having 
Plaintifl^  and  alfo  that  for  the  better  fecurmg  the  faid  annuity  J'J^f  ^d  die'*** 
the  Defendant  had  executed  a  warrant  of  attorney  of  the  &me  grantee  being 
date,  proceeded  to  the  grant  of  the  annuity.     The  witneffes  to    **  ' 
the  indenture  were  regularly  ftated  in.  the  memorial,  but  no 
other  notice  was  taken  of  the  bond  and  warrant  of  attorney 
than  what  was  introduced  by  the  recital  in  the  deed.'    The 
grantee  was  dead. 

Mar/hall  Seijt.  in  the  courfe  of  the  laft  term  ihewed  cauie. 
The  obje^  of  the  a6l,  as  appears  by  the  preamble,  was  to  pre- 
vent lecrecy  in  annuity  trania6iion8 ;  and  it  was  with  that  view 
that  all  the  deeds  were  ordered  to  be  memorialized,  and  all  the  ' 

witnefles  to  be  mentioned.  The  aniwer  therefore  to  the  firft 
obje^on  is,  that  the  bond  and  warrant  of  attorney  having  beat 
mentioned  in  the  recital  of  the  deed,  the  public  is  equally  in-  ^ 

formed  of  all  the  fecurities,  as  if  a  fubftantive  allegation  had 
been  made  of  the  bond  and  warrant  of  attorney.  Mentioning 
the  confideration  by  way  of  recital  has  been  held  fufficiaitf;. 
Sawerhy  v.  Ifarris^  4  Term  Hep,  494.  and  Hodges  v.  Money  at^ 
anothery  4  Term  Rep.  500  {a).      With  relpeA  to  the  iecqud  ^ 

objeAion,  it  is  only  necefiary  that  the  names  of  all  the 
witnefles  Ihould  appear  on  the  fiice  of  the  memorial.  The 
reaibn  is  obvious ;  that  every  perlbn  interefted  may  be  able 
to  get  at  all  the  evidence  relative  to  the  tranfa6lion.  But 
it  ^>pears  from  the  bond  and  warrant  of  attorney  now  ia 
jQOVxt^  that  the  witnefles  to  the  indenture  were  aUb  witnefles  to 

[a)  Fid,  ttiam  Cwjiiu  v.  Tb^Hpfm^  6  Ttrm  Xtp.  $35. 

G  a  2  thofe 
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1 799.       thofe  inftruments.    Befides,  admitting  the  objeAions  to  be  valid^ 
■  the  Court  will  not  give  them  effe6l  after  the  death  of  the  grantee^ 

Van  BiLAAM    ^j  j^^  ^  ^^  where  the  annuity  has  ftood  eighteen  years  un- 
itAAct.       impeached  {a). 

Le  Blanc  Seijt  in  fupport  of  the  rule.    The  Court  has  ncrer 
refufed  to  interfere  on  account  of  the  death  of  the  grantee,  except 
in  cafes  where  the  application  has  been  made  on  the  grocmd  of 
ibmething  which  paffed  at  the  time  of  granting  the  annuity,  and 
which  the  grantee  only  could  contradiA;  as  where  part  of  the 
confideration-money  has  been  retained   or  paid  back:    and 
•^th  re^pe6l  to  the  length  of  time  which  has  elapfed  fince  tfiis 
annuity  was  granted,  it  is  fufficient  to  iky  that  the  grantee  has 
enjoyed  for  eighteen  years,  an  annuity  for  which  he  gave  only 
five  years  purchafe,  and  which  he  never  ought  to  have  enjoyed 
-at  all.     This  clearly  is  only  a  memorial  of  one  deed  inftead  of 
a  memorial  of  "  every  deed"  as  r^uired  by  the  aft.   A  mere  re- 
cital in  the  indenture  of  a  bond  and  warrant  of  attorney  cannot 
be  a  liifficient  compliance  with  the  a6l ;  fince  mention  of  thofe 
-inflruments  may  have  been  introduced  with  a  view  to  take  a 
iiun  of  money  under  pretence  of  a  charge  for  the  deeds,  and  they 
may  never  have  been  executed.   This  cafe  may  be  diflingoifhed 
from  thofe  in  which  a  recital  of  the  confideration  has  been  held 
fufficient ;  for  if  the  whole  confideration  recited  be  not  aAuaOy 
paid,  the  annuity  is  void  under  the  fourth  fe6lion  of  the  ad. 
As  to  the  fecond  defe£l,  it  cannot  be  cured  by  matter  dehors. 
The  memorial  runs  "  which  faid  indenture  is  witnefled  by  A. 
and  B."      How  then  is  the  grantor  or  any  other  perfbn  in- 
terefted  given  to  underftand  that  the  other  inftruments  referred 
to  were  witneffed  by  the  fame  pcrfbns. 

Eyre  Ch.  J.  As  at  prefent  advifed  I  do  not  fee  how  thefe 
objeftions  can  be  got  over.  The  cafes  which  have  been  cited  in 
fupport  of  this  memorial  only  tend  to  eftablifh  that  a  ftatement 
by  way  of  recital  of  the  contents  of  a  deed  is  fufficient ;  for  the 
confideration  is  part  of  the  contents  of  the  deed.  Perhaps  there 
may  be  good  ground  to  fupporfr  thofe  caies.  And  yet  it  is  ap- 
parent that  the  confideration  recited  in  the  deed  and  the  true 
confideration  may  be  very  diffa-ent  things.  The  otgeft  of  the 
1 7  Geo.3.  ^.  26.  having  been  to  give  every  opportunityof  fcrutiniz- 
ing  annuity  tranfaftions,  perhaps  the  better  conftru6iion  would 

(a)  Vid.  Symmondj  ▼.  Mortimer ^  5  Term  ti«ted  the  annuity  for  die  grantee, the  CouR 

Rep,i4,o,  IVUbyy,  WooUey,  yTgrmXrf. $40*  refiifed  to  fet  the  ammity  afide  on  a  repce- 

and  P40U  V.  Cabamut  8  7.  ^.3)8.  in  which  fentation  of  faai  which  thsc  vtfSm  only 

laft  cafe  the  annuity  having  been  regularly  could  have  anfwtred. 
paid  during  the  life  of  the  petibn  who  nego* 

have 
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hare  been  to  have  required  a  pofitive  allegation  of  the  ccNiiidera^  1 799. 
tion  a£iually  paid.  However  as  the  confideration  is  always  to 
be  found  in  the  body  of  the  deed,  it  may  have  been  reafonable 
to  hold  that  a  memorial  of  the  deed  fhould  be  a  memorial  of  the  Isaacs. 
particular  parts  of  the  deed  (pecified.  But  how  can  that  deter- 
mination afFe6l  other  inftruments  which  are  quite  dehors  the 
deed,  and  on  what  conilru6lion  are  we  to  difpenfe  with  the 
memorial  of  any  deeds,  when  the  Statute  requires  a  memorial 
of  every  deed  ?  Can  it  be  (aid  tliat  a  memorial  of  one  deed  which 
recites  other  deeds  to  have  exifted  is  a  memorial  of  every  deed 
recited  ?  If  an  a6l  requires  all^  the  deeds  of  a  mortgage  to  be 
inrolled,  and  the  bond  recites  the  indenture  of  mortgage,  will  it 
be  contended  that  by  the  enrolment  of  fuch  a  bond  the  law  is 
ladsfied  ?  With  regard  to  the  names  of  the  witnefies  the  fame 
difficulty  occurs.  If  we  could  difpenfe  with  a  diilin6l  memo- 
rial of  the  bond  and  warrant  of  attorney,  we  might  be  fatisfied 
without  a  defcription  of  the  witnefies  to  thofe  deeds :  referring 
for  the  witnefles  to  tlie  principal  deed.  However  I  fhould  wiih 
the  Court  to  paufe  before  it  exercifes  a  fummary  jurifdi^ion  in 
the  cafe  of  a  grant  made  eighteen  years  ago ;  and  in  which  the 
grantee  is  dead.  This  being  an  application  to  the  general  fum- 
mary jurifiii£lion  of  the  Court  over  all  warrants  of  attorney,  I 
fee  no  reaibn  why  we  fhould  not  expe£l  the  fame  rules  to  be 
followed  in  this,  as  in  other  applications  to  our  fummary  juri£- 
diAion ;  we  require  them  to  be  made  in  the  firft  inflance,  and 
before  the  rights  of  parties  are  fixed  and  determined.  There 
is  a  daufe  in  the  17  Geo.j*  by  which  the  Court  is  directed  to 
interfere, .  but  that  relates  to  cafes  of  fraud,  and  there  we  are 
empowered  to  order  the  fecurities  to  be  delivered  up  to  be 
cancelled.  In  this  cafe  if  we  a£l,  it  will  be  on  our  general 
jurifili£iion,  and  not  under  the  17  Geo.  3. 

BuLLER  J.  The  queflion  with  refpe6l  to  the  difcretion  of 
the  Court  principally  depends  on  the  nature  of  the  inftrument. 
In  this  cafe  if  the  Court  do  not  interpofe  in  the  manner  pointed 
out,  I  do  not  fee  how  they  can  interpofe  at  all.  By  the  inftru- 
ment which  has  been  given  the  queftion  is  concluded.  Aiia  I 
apprehend  that  in  all  cafes  where  a  party  is  precluded  by  a 
warrant  of  attorney  from  litigating  a  queftion  which  ought  to 
be  tried,  the  Court  will  interfere.  The  words  of  the  a6t  give 
us  no  difcretion. 

Heath  J.  Had  this  been  a  recent  tnuifa6iion  I  fhould  have 
bad  no  doubt.     The  only  queftion  is,  whether  the  Court  has 

o  G  3  any 
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I79J).       any  difcretion.     With  relpe£i  to  the  length  of  time  which  hat 
'  elapfed,  I  think  that  there  is  a  great  difference  between  an 

Vam  Braam    annuity  which  is  paid  quarterly,  and  a  debt  of  which  the  party 
itAAcs.       never  thinks  till  he  is  called  upon  to  pay. 

RooKE  J.  I  think  the  Court  have  no  difcretion,  but  are 
bound  to  (et  afide  the  annuity. 

Cur.  adv.  wU* 

The  cafe  having  ftood  over  until  this  day,  Le  Blanc  now  men- 
tioned it  to  the  Court,  and  informed  them,  that  in  the  oonrfeof 
laft  term  and  the  prefent,  two  annuities  granted  by  the  fame 
perfon  had  been  fet  afide  in  the  Court  of  King's  B«ich  not- 
withftanding  the  fame  length  of  time  had  been  fiiffered  to  dapfe. 

On  hearing  this,  the  Court  made 

The  rule  ablbhite* 


y*^3d*  Robinson  v.  Smyth. 

The  ^*;^^^  CfMJSPHJRjRD  Serjt.  moved  to  put  off  the  trial  in  this  caie  on 

oQiccouocof  the  account  of  the  abfence^of  a  material' witnefs.    He  ftated  that 

■^^J^.^  V^*"  the  a£tion  was  brought  for  wages  fuppofed  to  be  due  to  the 

I7  his  evidence  I^aintiffas  a  feaman,  upon  a  voyage  from  the  ffyi  Indies  to 

™  defence  of  Jjcmdm^  and  that  the  defence  to  be  eftabliflied  by  the  evidence 

lUvery  is  m.  .  •^ 

tended  to  be       cf  the  abfent  witnefs,  was  that  the  Plaintiff  was  ilave  to  the 
^abliflied.  Defendant  who  had  paid  a  valuable  confidelration  for  him. 

Sedper  Curiam.  This  is  an  odious  defence,  to  which  the 
Court  will  give  no  affiftance.  If  the  Defendant  were  to  offer 
to  put  it  on  the  record,  we  fhould  not  give  him  a  day's  time.  It 
is  as  much  a  denial  of  juftice  as  the  plea  of  alien  enemy,  which 
is  always  diicouraged  by  the  Court. 
Shepherd  took  nothing  by  his  motion. 
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ScuDAMORE  and  Others  v.  Stratton  and  Others,     jungi^. 

Executors  of  T.  Rothley. 

/Covenant,      The  declaration  ftated  "  that  one  Margaret  lfaleafefor99 
Gardner  was  poiTeiTed  of  certain  premifes  for  the  refidue  of  bk  on*? li'vcslbc 
a  term  of  ninety-nine  years  determinable  on  the  deaths  of  certain  conveyed  in  truft 
perfons  then  living,  and  being  fo  poiTefied,  by  indenture  dated  Ind'ji.  TOventnt 
the  7th  of  September  1 770  between  the  laid  M.  Gardner  of  the  to«*'«  h**  uimoft 
firft  part  T.  Rothley  of  the  fecond  part  and  the  Plaintiffs  of  the  rftt^M  wy  rf 
third  part  reciting  that  M.  Gardfier  was  pofTefied  of  a  leafe  of  *«  perfons  on 
parcel  of  the  faid  premrTes  determinable  on  the  deaths  of  Anne  ^^es^Cc 
JFoy  and  J.  Chandler  and  of  a  leafe  of  certain  other  parts  deter-  '»^<*^  *«"  ^^•i  *** 
minable  on  the  deaths  of  Anne  Gardner  the  faid  M.  Gardner  by°^h^ngof 
and  Seymour  Love  that  ;i  marriage  was  agreed  upon  between  *«  *^'**  ofxhe 
the  iaid  M.  Gardner  and  T.  Rothley  and  that  the  faid  leafes  theroomoffuch 
ihould  be  aligned  to  truftees  upon  truft,  it  was  witnefled  that  '*^'lf*''i^i' 
the  (aid  M.  Gardner  with  the  confent  of  T.  Rothley  affigned  the  covenant,  if, 
faid  leafes  to  the  Plaintiflfe  in  truft  among  other  things  for  the  }IP®"f?,f  °^.** 
iaid  T.  Rothley  for  his  life ;  that  T.  Rothley  covenanted  with  the  procure  a  re. 
Plaintifis  that  as  often  as  any  of  the  perfons  on  whofe  lives  the  n«wai  upon  his 

own  life 

premifes  were  then  held  or  fhould  be  held  from  the  time  being  Performance 

fhould  die,  he  would  forthwith  ufe  his  utmoft  endeavours  to  ^^'^^^l*^*'!! 

renew  the  fame  premifes.  refpe6lively  with  the  lords  of  the  fees  terms  of  the  co- 

thereof  bv  purchafing  of  them  new  lives  or  a  new  life  therein  ^«n*n*» «  ^^* , 

?;*^^  /I  !•  n    1        .      •^^^  ^*"  general 

rdpettively  and  fuch  fuither  terms  ettates  and  mtereft  therem  demurrer. 
'As  before  mentioned  determinable  on  fome  other  new  lives  or  a 
new  life  in  the  room  of  fuch  lives  or  life  as  fhould  fo  happen 
to  die  as  aforefaid,  and  to  procure  new  leafes  to  be  granted 
thereof  by  the  faid  lords  refpe6lively  to  the  faid  Plaintifis  upon 
the  trufts  in  the  indenture  mentioned  and  that  he  would  pay 
the  fines  or  confideration  money  of  the  renewals  and  the  ex- 
pences  of  the  leafes  and  other  charges ;  that  the  marriage  took 
effeft;  that  M.  Rothley  formerly  M.  Gardner  died  in  1772  and 
that  T.  Rothley  furvived  her."  Firft  breach  "  that  the  faid 
T.  Rothley  did  not  after  the  death  of  the  faid  M.  Rothley  his 
wife  fhe  being  one  of  the  perfons  on  whofe  lives  the  premifes 
were  held  forthwith  and  as  foon  as  he  reafonably  mig^t  and  ' 
ought  to  have  done  or  at  any  time  afterwards  ufe  his  utmoft  or 
any  endeavours  to  renew  the  fame  premifes  refpe^vely  with  the 

G'G  4  lords 
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1 799.  lords  of  the  fees  thereof  by  piircha£ng  of  them  a  new  life  tbereio 
•^— —  refpe^lively  or  fuch^  further  terms  eftates  and  interefts  as  in  the 
indenture  mentioned  determinable  on  fome  other  new  life  in 
Stratton.  the  room  of  the  faid  Af.  Rothley  his  wife  £0  deceafed  as  aforeiaid 
and  procure  new  leafes  to  be  granted  thereof  by  the  iaid  lords  to 
the  Plaintiff  upon  the  tniils  in  the  indenture  mentioned,  althoi^ 
y  he  might  and  could  have  renewed  4*c.  and  procure  new  leaics  4^* 
but  negle6led  ^-c."  On  the  id,  3d,  and  4th  breaches  iflues 
were  joined.'  Fifth  breach  "  that  during  the  life  of  T.  BathU^ 
M.  Rothley  Anne  Gardner  J.  Chandler  and  S.  Laoe  died,  yet 
T.  Rothley  did  not  after  the  deaths  of  them  or  any  of  them  they 
being  perfbns  on  whofe  lives  the  premifes  were  held  ufe  bis  utmoft 
endeavours  to  renew  the  premifes  by  purchafing  new  lives  4^.  in 
the  room  of  the  faid  M.  Rothley  Anne  Gardner  J.  Chandler  and 
S^Love  according  to  the  form  and  effe6l  of  his  covenant  although 
in  his  hfetime  he  might  and  could  have  fo  done,  but  on  the 
contrary  on  the  death  of  T.  Rothley  there  r^nained  and  was  one 
life  and  no  more,  for  and  during  which  was  held  any  tenn  eftate 
or  intereft  whatfbever  in  the  faid  premifes,  contrary  to  the  form 
and  effe6i  of  the  covenant  4^. 

Pleas.    To  the  I  ft  breach,  ''  That  T.  Rothley  did  forthwith  and 
as  foon  after  the  death  of  M.  Rothley  his  wife  as  he  reafiwably 
.    .      could  or  ought  to  have  done  to  wit  on  ^c.  ufe  his  utmoft  en- 
deavours to  renew  the  faid  premifes  refpe6lively  with  the  lords  of 
the  fees  thereof,  and  did  a6lually  renew  the  fame  by  purchafuog  a 
new  life,  that  is  to  Jay  the  life  of  him felf  the/aid  T.  Rothley  therein 
in  the  room  of  the  life  of  the  faid  M.  Rothley  Aw  wife^  and  although 
T.  Rothley  in  his  lifetime  did  not  tliereupon  procure  new  leafes 
to  be  granted  to  the  plaintiffs,  but  procured  them  to  be  granted 
to  himfelf,  yet  that  the  Defendants  as  his  executors  aiier  his 
death  offered  to  aflign  the  leafes  to  the  Plaintifts,  but  that  the 
Plaintiffs  refufcd  to  accept  them  or  any  afDgnment  of  them, 
and  that  the  Defendants  are  ft  ill  ready  and  willing  to  aftign 
them  Sfc.     And  this  S^c.     Wherefore  4'^."     To  the  5  th  breach, 
^'  That  T,  Rothley  did  forthwith  and  ns  foon  after  the  death 
of  Mn  Rothley  his  wife  as  he  reafonably  could  or  ought  to 
have  done  to  wit  on  Sfc,  ufe  his  utmoft  endeavours  to  renew 
the  faid  premifes  r6fpe6iively  with  the  lords  of  the  fees  thereof 
and  did  a£iually  renew  the  fame  by  purchafing  a  new  life  that 
is  to  fay  the  life  of  the  faid'T.  Rothley  therein  in  the  room  of 
the  life  of  the  faid  M.  Rothley  his  wife,    and  that  the  faid 
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71  Rothley  in  his  lifetime  forthwith  and  as  ibon  after  the  death        1 799^ 
of  the  ffdd  Anne  Gardner  &c.  did  ufe  his  utmoft  endeavours  Sfc.      -^ 
and  did  renew  by  purchaiing  a  new  life  that  is  to  fay  the  life  of    ^cddamom 
one  W.  Haynes  in  the  room  of  the  life  of  the  faid  Anne  Gardner.     Stiattok. 
And  that  the  faid  T.  Rothley  in  his  lifetime  forthwith  and  as  foon 
after  the  deaths  of  the  faid  «7.  Chandler  and  &  Ijyoe  &c.  did  ufe ' 
his  utmoft  endeavours  to  renew  the  faid  premifes  held  during  the 
lives  of  the  faid  J.  Chandler  and  S.  Lotoe  with  the  lords  of  the     * 
fises  thereof,  and  did  make  application  to  the  faid  lords  to  permit 
him  to  renew  the  faid  premifes  by  purchafing  of  them  new  Uves  *^ 

re^)e^iveiy,  or  fuch  further  terms  eftates  and  intereft  therein  as 
in  the  faid  indenture  mentioned  determinable  on  fbme  other  new 
lives,  in  the  room  of  the  faid  J.  Chandler  and  S.  Loves  but-the 
iaid  lords  whoUy  refufed  to  permit  the  faid  T.  Rothley  to  renew 
the  fame  by  purchafing  any  new  life  or  lives  or  any  further  term 
cftate  or  intereft  in  the  premifes,  and  from  thence  continually  till 
the  death  of  tTie  faid  T.  Rothley  did  refiife  fo  to  do  •  Wherefore 
on  the  death  of  the  faid  T.  Rothley  there  remained  and  was  one 
life  and  no  more  for  and  during  which  was  held  any  term  eftate  or 
intereft  in  any  of  the  premifes  aforefaid  And  this  4"r.  Where- 
fore Sfc. 

To  thefe  two  pleas  there  were  general  demurrers,  and  joinders 
therein. 

Shepherd  Serjt.  in  fupport  of  the  demurrer  to  the  i  ft  plea  con- 
tended, that  according  to  the  fpirit  of  the  covenant  T.  Rothley 
was  bound  to  leave  the  eftate  at  liis  death  in  as  good  a  condition 
as  he  received  it,  viz.  with  three  cejluy  que  vies  living ;  that  a 
covenant  to  renew  as  often  as  any  of  the  perfbns  on  whofe  lives 
the  premifes  were  held  fhould  die,  there  being  three  fuch  perfbns, 
amounted  to  a  covenant  to  keep  up  three  lives:  and  that  T.  Rothley 
by  having  put  in  his  own  life  in  the  room  of  that.of  his  wife,  had  ^ 
left  the  eftate  at  tlie  time  of  his  death  in  the  fame  fituation  as  if 
he  had  not  renewed  at  all.  He  referred  to  Cooke  v.  Booths  Cffwp. 
819.,  to  fhew  that  the  Court  would  extend  covenants  for  renewal 
beyond  the  ftri6l  letter  of  the  covenants  if  it  appeared  confiftent 
with  the  intention  of  the  parties.  He  added,  that  no  offer  by  the 
I>efendants  as  executors  of  T,  Rothley  to  affign  the  leafes  made 
out  to  him,  which  ought  to  have  been  made  out  to  the  Plaintiffs, 
could  be  deemed  a  performance  of  T.  Rothlei/^  covenant. 

The  Courts  after  inquiring  if  there  was  any  a\ithority  to  fhew     [  458  J 
that  under  fuch  a  covenant  as  the  prefent  a  party  is  reftri£led  from 

putting 
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1799.  putting  in  his  own  life^  and  no  fuch  cafe  being  produced,  ikid; 
As  it  was  in  the  power  of  the  parties  to  provide  againft  what  has 
been  done  by  inferUng  a  covenant,  that  71  Rothley  ihould  leave 
Stratton.  the  eftatc  with  as  many  lives  as  he  received  it,  and  tliey  omitted 
to  do  lb,  there  was  &ir  ground  for  T.  Rothley  to  put  in  his  own 
life,  that  he  might  avoid  the  burden  of  again  renewing  on  the 
death  of  the  perfon  he  fliould  put  in.  It  was  natural  for  T.  BoMq 
who  had  the  beneficial  intereft  to  renew  nith  his  own  life;  and  to 
conftrue  the  covenant  in  the  way  contended  for  by  the  Plaintifii, 
would  be  introducing  a  reftri6lion  which  the  parties  themfelves 
did  not  conceive  neceflary.  However  as  it  is  very  clear  that  the 
Defendants'  offer  to  afDgn  the  leafes  does  not  amount  to  a  per- 
formance  of  T.RothUjf^  covenant,  there  muft  be  judgment  for 
the  Plaintiff. 

Le  Blanc  Seijt,  who  was  for  the  Defendants,  infiiled,  that 
they  were  entitled  to  judgment  on  the  2d  plea,  the  only  remain- 
ing obje6);ion  to  which  was,  that  it  did  not  aver  performance  in. 
the  terms  of  the  covenant,  which  being  a  point  of  form  could 
not  be  taken  advantage  of  on  a  general  demurrer. 

But  the  Court  were  of  opinion  that  the  omiffion  was  matter  of 
fubftance. 

Judgment  for  the  Plainti£ 


>>»'3''.  Wyburd  v.  Tuck. 

iiEajM'  Idem  v.  Dyson. 

Idem  V.  Smith. 

Idem  V.  HoLBROoK. 

If  a  compofiiion    l"AEBT  for  not  fetting  out  tithes  under  the  2  &  3  Ed.  6.  c,  13. 
for  tithes  is  made  iJ     plea.  General  iffue. 

prictor^nd  he  At  tlic  trial  of  thefc  four  aflions  before  Eyre  Ch.  J.,  the  evi- 

leafe  them  to^.,  Jence  on  which  feveral  obje6lions  to  the  PlaintiiTs  recovery  were 

whofe  intereft  is  •'  ^ 

afterwards  put 

an  end  to  by  A,  before  any  alteration  is  made  in  the  compofition,  A.  cannot  determine  it  «rithout  a  fix 
months  notice. 

MA,  ejtecute  a  leefc  of  tithes  to  B.  on  a  day  fubfequent  to  their  feverance,  but  previous  to  their  being 
carried  away  by  the  landholder,  B.  cannot  maintain  an  adlion  on  2&  3  Ed,  6.  c.  13.,  as  the  right  10  the 
tithe  vefted  in  A.  immediately  on  feverance. 

Evidence  that  the  pariOiioiiers  have  treated  vii  h  the  proprietor  for  a  compofition  is  net  alone  fu£Bclent 
to  eflab1i(h  his  poHeflion  of  the  tithes  in  an  a£)ion  on  the  Statute. 

Quarcy  Whether  if  one  only  of  two  joint-tenan:s  execute  an  aflignment  of  a  Uafe  of  tithes,  the  perCoo 
claiming  under  that  leafe  can  fupport  an  adlon  for  not  fetting  them  out  ^ 

founded, 
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feanded,  and  which  were  reierved  by  the  Lord  Chief  Juftice  for       ,1799* 
the  opinion  of  the  Court,  was  as  follows :  — 

The  anceftors  of  the  late  Stephen  Jermjfn  having  been  leflees  ^*^*° 
under  the  Dean  and  Chapter  of  Saint  PauTs  of  the  tithes  of  the  Tvck. 
parifh  of  Tottenham,  about  lixty  years  ago  leafed  them  to  one 
Howard^  who  held  them  for  thirty  years.  On  the  28th  of 
October  1 747  Stephen  Jermyn  was  found  lunatic ;  after  which  one 
ZrfZfTid/y became  leflee  under  him,  and  on  ^oth  April  1 78 1  obtained 
a  new  leafe  for  feven  years  from  Edward  Tyfon  the  then  com- 
mittee cS  Stephen  Jermyn,  after  the  expiration  of  which  he  held 
over  until  the  year  1 798.  In  March  1 796  Stephen  Jermyn  died, 
upon  which  Harriet  Eyre  and  Margaret  Udney  the  next  of  kin 
took  out  adminiftration.  In  May  1796  the  Dean  and  Chapter 
of  Saint  PquI^s  granted  a  new  leafe  of  the  tithes  to  Harriet  Eyre 
and  Margaret  Udney  for  twenty-one  years  on  their  furrender  of 
the  old  one.  From  them  Lambly  received  notice,  dated  the  30th 
September  1797,  to  quit  at  Lady^ay  1798,  with  which  he  com- 
plied, and  an  aHignment  of  their  leafe  was  executed  to  one  Sper^- 
ling  on  7th  December  1 797.  Sperling  executed  a  leafe  of  the 
tithes  to  the  prefent  Plaintiff,  dated  the  1 5th  June  1 798,  to  hold 
the  fame  for  feven  years  from  the  25th  March  preceding. 

During  all  the  time  that  Howard  and  Lambly  were  tenants  to 
the  Jermyn  family  the  fame  compofidon  was  paid  to  them  by  the 
occupiers  of  lands  in  the  parifh,  and  Lambly  was  exprefsly  forbid 
by  thofe  under  whom  he  held  to  make  any  alteration  therein. 
Sperling  having  determined  to  raife  the  compofition,  gave  a 
general  notice  to  the  parifh  in  March  1 798  that  he  was  willing 
to  treat  with  the  landholders.  In  confequence  of  this  a  meeting 
was  held  by  them,  at  which  the  terms  propofed  by  Sperling  vf ere 
not  acceded  to. 

In  the  cafe  of  Smith,  that  which  was  the  fubje£t  of  tithe  was 
levered  before,  though  not  carried  away  imtil  after  the  execution 
of  the  leafe  to  him.  The  cafe  of  Tuck  the  firft  Defendant  was  alfb 
differed  from  the  others  by  the  circumftance  of  the  PlaintiflPs 
fidling  to  prove  the  execution  of  the  affignment  to  Sperling  by 
Harriet  £^^  jointly  with  Margaret  Udney ;  and  it  appeared  that 
Tiick  was  not  prefent  at  the  meeting  of  the  parifhioners.  Upon 
the  whole  therefore  the  objeAions  as  applpng  in  the  different 
cafes,  were ;  ift.  That  as  the  Plaintiff  claimed  under  Sperling,  to 
whom  the  afSgnment  of  the  leafe  from  the  Dean  and  Chapter  of 
Saint  Patd^s  had  been  executed  by  Margaret  Udney  only,  he  had 

not 
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1 799*        not  fhewn  a  good  title  to  fupport  the' a£lion.     idly,  That  a  faffi- 

'       cientnoticetodeterminethecompofitioD  had  not  been  given  to  the 

Wtbuho       Defendants.   3dly,  That  the  Plaintiff  was  not  entitled  to  recofer, 

TocK.        as  the  tithe  vefted  in  Sperling  immediately  on  ieverance. 

A  rule  Nt/i  having  been  obtained  for  fetting  afide  the  Ceyent 
verdi6U  which  had  been  found  for  the  Plaintiff,  and  entering 
noniuits  in  all  the  cauies, 

Shepherd  SerjL  now  ihewed  caufe.  In  anfWer  to  the  firft  ob> 
je£lion,  it  may  be  contended  that  this  a6Uon  being  founded  ob  a 
tort,  it  is  not  neceflary  for  the  Plaintiff  to  make  out  his  titles  but 
that  he  may  recover  if  he  merely  fhew  poffeflSon*  It  was  £6  hdd 
in  Wheeler  v.  Heydotiy  Cro.  Jac.  3  28.  In  March  1 798,  Sperling 
gave  notice  to  the  parifhioners,  that  he  was  willing  to  enter  into 
a  compofition  for  tithes,  in  coniequence  of  which  a  meeting  was 
held,  and  at  that  meeting  the  only  queilion  in  difpute  was  the 
amount  of  the  compofition  to  be  paid;  the  right  to  die  tithes  wis 
acknowledged  to  be  in  Sperling.  Both  in  Selwt/n  v.  Bakfy,  and 
Hartridge  v.  Gibbs^  Suffix  Affizes  1682,  BuU.  N.  P.  188.  edit. 2. 
it  was  holden  fufficient  by  Pemberion  Ch.  J.  for  the  Plaintifi  in 
a6lions  on  the  Statute  of  Ed'w.6.  to  prove  their  recent  of  tithes 
from  the  other  fiurmers  in  the  pariih  in  order  to  ^ititle  them  to 
recover  againft  the  Defendants.  Proof  of  an  agreement  to  pays 
compofition  comes  within  the  fame  principle.  As  to  the  feoood 
obje6lion,  it  is  to  be  obferved  that  the  cafe  of  Hewitt  and  others  t. 
AdamSf  Dom.  Proc,  April  19th,  1782  (a),  by  which  the  neceffity 
of  a  fix  months'  notice  to  determine  a  compofition  of  tithes  was 
eilablifiied,  proceeded  on  the  analogy  between  the  occupiers  of 
lands  paying  a  compofition,  and  tenants  of  lands  holding  twm 
year  to  year.  Now  if  A.  let  lands  to  B.  for  a  term  of  years,  and 
B.  underlet  to  C  firom  year  to  year,  A^  will  be  entitled  to  eata 
upon  the  lands  at  the  expiration  oiBJs  term  without  giving  notice 
to  C.  So  if  A.  let  lands  to  B.  at  Michaelmas  to  hold  firom  yesr 
to  year,  and  B.  underlet  the  fame  to  C  at  Lady'-day  to  hold  in 
the  fiune  manner,  it  will  be  fufficient  if  A.  give  notice  to  JB.  at 
hady'^y  to  quit  at  the  Michaelmas  following,  without  regarding 
the  fulMX)ntra^  between  him  and  C.  In  the  prefent  cafe  JLtxmbb/ 
is  to  be  confidered  as  tenant  to  the  Jermyn  family  from  year  to 
year,  and  the  occupiers  of  the  lands  from  whom  he  received  the 
compofition  as  his  undertenants  holding  in  the  ianae  manner. 

The 
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The  notice  therefore  which  was  given  to  LanMy  by  the  repre-        1 799. 
lisit^ves  of  Steplien  Jerrmfn  muft  be  fufficient  to  entitle  them,      —— 
ttad  thofe  who  claim  under  them,  to  take  the  tithes  in  kind  of         ^■''•o 
the  occupier  of  the  lands.     If  this  be  not  ib,  and  the  compofi-        Tuck. 
Xkm  taken  by  LctnMy  is  to  bind  the  Jermyns  or  thofe  who  claim 
under  them,  it  may  equally  be  contended  that  it  fhall  bind  the 
Dean  and  Chapter  of  Saint  PauV%  who  were  the  original  leflbrs. 
With  r^ard  to  the  third  objeAion,  the  words  of  the  Statute 
are,  that  no  perfbn  fliall  ^^  take  or  carry  away  any  iuch  or  like 
tithes  8fC.  under  the  pain  of  forfeiture  of  treble  value  of  the 
tithes  (b  taken  or  carried  away."     The  right  of  a£iion  therefore 
does  not  accnie  until  the  tithes  have  been  carried  away :  and 
tiiougfa  the  tithes  in  queftion  may  have  veiled  in  Sperling  upon 
ftverance,  yet  the  leafe  to  Wybwrd  was  executed  previous  to  the 
time  when  they  were  carried  away;  by  that  leafe  all  the  tithes 
in  the  parifh  of  Tottenham  to  which  Sperling  was  entitled,  in 
which  muft  be  included  the  tithes  in  queftion,  vefted  in  Wyburds 
coniequently  the  latter  was  entitled  to  thofe  tithes  at  the  time 
when  the  wrong  was  committed.      If  however  it  fliould  be 
thought  upon  general  grounds  that  a  leaie  of  tithes  will  not 
^cmvey  fuch  tithes  as  are  a6iually  fevered  at  the  time  of  its  exe- 
•cation,  it  will  be  fufRcient  in  this  cafe  to  advert  to  the  haben^ 
^dum  by  which  the  leafe  is'  made  to  take  efieft  iBrom  the  25th 
'day  d[  March  preceding  the  date. 

'  Le  Blanc  Seijt  contrd.  Firft,  Admitting  that  it  would  be  fu£- 
>ficient  for  the  Plaintiff  to  have  proved  peaceable  enjoyment  of 
ktbe  tithes  without  eftablifhing  any  other  title,  yet  it  was  not  in 
Us  fwwer  to  fupport  his  claim  by  evidence  of  enjoyment,  fince 
S^perUng  had  never  received  any  tithes,  or  come  to  any  compo- 
fition.  Secondly,  A  certain  comp6fition  having  exifted  in  the 
jpeanSh  of  Tottenhamwithout  alteration,  as  &r  back  as  the  evidence 
went,  ^OouFt  will  infer  that  it  was  made  not  by  Lambly  but  by 
ihe  Dean  and  Chapter  of  Saint  Patd^s,  or  by  the  Jermyn  family 
from  whom  the  Plaintiff  derives  his  title.  Now  if  a  re£lor  having 
made  a  compbfition  leafe  tithes,  and  the  lefTee  make  no  altera- 
tion in  the  oompofition,  when  the  tithes  revert  to  the  re6lor  the 
occiq)ier8  of  land  will  continue  to  hold  under  the  compofi  tion 
4»riginally  made  by  the  re6lor,  and  confeqnently  will  be  entitled 
io  notice  before  he  can  take  the  tithes  in  kind.  The  rules  re* 
*^pe£Ung  notii;^  to  determine  a  compofi  tion  are  governed  by  the 
analogy  to  the  notice  to  quit  Thus  if  the  Jermyns^  having  let 
|jnd  to  A.  from  Michaelmas  to  Michaelmas^  bad  granted  a  ieaie 

at 
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^199*       At  Lady-^y  to  B.  for  a  tenn  of  years  and  A».  had  coatioued  to 

— **     pay  rent  to  ^.  till  the  expiration  of  his  term,  A»  wouldagaia  br 

^l^*^^      tenant  from  year  to  year  to  the  Jermyn$j  and  would  be  enlitkijl 

TocK.        to  notice  fix  months  before  Michadmas.     For  though  B.  mi|^ 
have  put  an  end  to  the  tenancy  during  his  term,  yet  not  haTkn 
done  fb,  it  continues  as.  at  firft  created :  if  it  were  not  (b^  th|^ 
which  was  originally  takoi  as  a  tenancy  from  year  to  year  be- 
ginning at  Michaelmas^  would  be  put  an  end  to  at  Jjody-^imi. 
The  cafe  of  Hewitt  and  others  y.  Adams  is  decifive  of  thia  poiaL 
Thirdly,  The  Statute  df  Edw.  6.  beuig  made  for  the  protediqa 
of  perfons  in  pofleffion  of  tithes,  the  Plaintiff  cannot  twM"fff»> 
this  a£lion  againft  the  Defendant  Smith.     Immediatdy  on  S^ 
veronce  the  right  to  the  tithes  vefted  in  Sperlings  and  Smith  oooU 
only  have  juftified  carrying  them  away  under  a  compofition  6em 
him.     If  Sperling  had  been  a  fpiritual  re£lor  inftead  of'  a  kf 
impropriator,  and  had  died  after  the  feverance  of  the£e  tithe% 
they  would  have  pafled  to  his  executors,  and  not  to  Ins  ifiio* 
ceSbr;  Sperling  therefore  was  the  perfon  injured  by  the  tithes 
being  carried  away.     The  habendum  in  the  leaie  being  from  tbr 
25th  of  March,  has  reference  to  nothing  but  the  period  fioa 
which  the  grantee  is  to  hold,  in  order  to  afcertain  the  time  whoi 
the  leafe  is  to  expire,  viz.  in  ieven  years  from  the  25th  of  AfordL 
If  it  were  hdd  to  veft  any  title  previous  to  the  execution  of  die 
leafe,  it  might  be  ib  framed  that  a  leafe  for  twenty-one  yean 
ihould  give  a  r%ht  to  tithes  accrued  fourteen  years  before. 

Eyre  Ch.  J.  On  the  firfl  of  the  obje6iions  raifed,  and  which 
applies  to  the  cafe  of  Tkick,  I  have  no  difficulty,  being  of  opinioii 
that  the  verdi6l  mufl  be  fet  afide  and  a  nonfuit  be  entered  on  the 
ground  of  the  PlaintifTs  having  failed  to  make  out  his  title,  and 
not  having  proved  himfelf  to  be  in  poflefBon  of  the  tithes.  It  was 
admitted  on  his  part,  that  he  mufl  at  leaft  fhew  himfiUf  io  be  in 
pofleffion ;  and  I  am  not  prepared  to  agree  that  becauie  pofleffion 
unaccompanied  with  other  circumflances  will  be  a  fuffictent  titles 
that  therefore  pofleffion  traced  back  by  the  Plaintiff  himfelf  to 
that  which  turned  oiit  to  be  no  title,  will  equally  livail.  Tliecale 
is  altered  where  the  Plaintiff  proves  his  own  bad  title  and  ther^ 
fhews  that  to  be  a  wrongful  poffeffion,  which  would  otherwife 
have  been  good  primd Jade  evidence  to  fupport  his  clainu  Howu 
ever  I  only  mean  to  ftate  my  difficulty  on  that  point,  not  togiw 
a  precife  opinion  upon  it,  as  the  cafe  cited  from  Croke  feems  to 
cftablifh  a  contrary  do6lrine.  But  I  am  of  opinion  that  this 
Plaintiff  was  not  ip  pofleffion^  holding  as  I  do  that  Qothiiig  will 

place 
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place  a  man  in  pofleffion  but  a  good  dtlei  which  will  draw  to  it        i799* 
the  poflefficm,  or  the  a6lual  receipt  of  tithes,  or  that  which  is     . 
equivalent  to  receipt  of  tithes,  mz.  a  compofition.     My  Brother      ^''^^^ 
Shepherd  Kc^eidi^  that  the  receipt  of  tithes,  like  the  receipt  of       fucK. 
vent  and  profits,  amounted  to  pofTeflion.     A£lual  ufe  and  en- 
joymoit  does  fo  I  admit;  but  he  was  obliged  to  contend  from 
thence  that  an  agreement  for  a  compofition  was  tqual  to  a  re- 
ceq>t,  and  then  to  go  one  ftq)  further,  and  infill  that  a  con- 
Feriation  tending  towards  an  agreement  though  it  ended  in  a 
difiigreement  was  equal  in  e£re6l  to  an  agreement.     By  this 
chain  of  reafbning  he  endeavoured  to  prove  that  the  Plaintiff 
was  in  poffeffion.     His  title  however  mufl;  depend  upon  his 
liaving  or  not  having  a  leafe ;  here  he  had  only  a  leaie  for  a 
moiety  and  therefore  was  not  in  pofleffion  and  cannot  maintain 
thisaftion. 

With  regard  to  the  quefi;ion  of  notice^  whi^h  applies  to  all 
th^  caufes,  I  have  the  more  difiiculty  in  ipeaking  upon  it,  as 
I  feel  myfelf  imder  the  dominion  of  old  prejudices.  The  judg- 
iment  of  the  Houie  of  Lords  which  has  been  alluded  to,  was  a 
neverial  of  a  judgment  given  by  the  Court  of  Exchequer,  and  in 
which  I  concurred.  I  am  to  prefiune  that  the  judgment  of  the 
Houie  of  Lords  was  right,  but  I  am  not  maitar  of  the  principles 
on  which  it  proceeded.  Tithes  cannot  in  my  opinion  be  well 
compared  to  land  for  anypiurpoie,  but  particularly  for  the  puP- 
pole  of  conne6ling  a  compofition  with  the  inheritance.  It 
appears  to  me  that  the  do6irine  of  binding  the  landlord  by  the 
inter^  of  the  tenant  from  year  to  year  was  founded  on  the  di£- 
tfibution  of  land  into  a  variety  of  interefts,  as  that  of  the  tenant 
and  the  reverfioner,  whereas  it  will  not  be  found  to  apply  to 
tithes  fo  diftin6lly  as  to  jufl;ify  our  adopting  the  fame  rules  as 
are  capable  of  being  adopted  with  reipe£t  to  land.  In  the  cafe 
of  Hemitt  and  others  v.  Adams  the  Defendants  infifted  in  the 
Exchequer  that  they  were  not  at  all  bound  to  pay  the  tithes 
demanded,  and  we  thought  that  where  a  Defendant  claims  to 
withhold  tithe  adverfely,  all  idea  of  compofition  mufl;  be  put  out 
of  the  cafe.  The  analogy  between  land  and  tithe  does  not  ap- 
pear iatisfii&ory  to  me.  Land  is  either  taken  on  a  holding 
finom  Ixidy^dayj  or  from  Michaelmas^  or  from  ibme  other  time^ 
and  then  notice  to  quit  muft  be  given  accordingly.  But  if  a 
c;<Hi4X>fition  is  to  be  determined  on  any  juft  principles,  the  no- 
tice muft  be  given  fi*om  a  period  fuitable  to  the  nature  of  the 
tidies,  and  with  a  relation  to  the  manure  and  cultivation  of  the 

land. 
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1799.       land.      There  muft  be  fiich  a  rule  as  will  enable  the  tenant  to 
'  cultivate  his  land  it\  the  manner  moft  beneficial  to  himfelf  ao* 

""**  cordingly  as  he  is  to  pay  a  compofition  or  to  pay  in  kind.  I 
TvcK.  have  great  difficulty  therefore  in  underftanding  on  what  gronnd 
a  notice  is  neceilary  in  the  cafe  of  tithes,  and  I  cannot  at  all 
comprehend  how  the  owners  of  the  land  can  be  ooniidered 
parties  to  a  compofition  made  with  the  occupiers  of  the  hmd 
Tithe  in  kind  is  tliie  thing  demifed ;  the  compofition  tfaerefcre 
b^ns  with  the  interefl  of  the  tenant,  is  governed  by  that  in- 
terefl  and  muft  I  fhould  think  end  with  it  It  has  been  ai]giied 
that  there  may  be  a  connexion  between  the  title  of  inheritance 
to  the  tithes  and  the  compofition ;  if  there  can  be,  I  fubmit;  it 
may  be  a  neceflary  confequence  of  that  judgment,  the  princi* 
pies  of  which  I  do  not  underftand.  As  fome  of  my  Brodien 
concurred  in  that  judgment,  they  will  probably  flate  on  what 
ground  it  is,  that  a  compofition  may  be  extended  to  the  cafe  of 
a  new  tenant,  claiming  on  the  determination  of  the  intereft  of 
a  former  tenant. 

On  the  lafl  point  there  can  be  no  doubt  The  kabendum 
of  the  PlauitifTs  leafe  cim  only  be  confidered  as  markiiig'  thi 
duration  of  his  interefl,^  and  its  operation  as  a  grant  is  merdj 
prd^)e£);ive.  That  leafe  only  veiled  in  the  Plaintiff  a  right  to 
the  tithe  which  fhould  accrue  from  the  time  of  the  grant  Nov 
the  title  to  the  tithe  in  quellion  aroie  immediately  on  the  fe- 
verance  of  the  tithable  matter  from  the  laiid*  Is  it  not  clear 
that  if  a  re£lor  dies  afler  the  feveraitce  of  the  tithe  and  befine 
its  reparation,  and  a  new  re6lor  comes  in,  that  the  right  to  the 
tithe  is  in  the  old  reAor  ?  The  law  gives  to  the  new  redor  in 
^  that  cafe  all  that  the  grant  gave  to  the  new  leflee  in  this.  Sper- 
ling  therefore  being  entitled  to  thefe  tithes  at  the  time  of  the  fe- 
verance  and  the  perfbn  to  complain  if  they  were  carried  away, 
this  Plaintiff  has  no  ground  of  a£iion  againfl  Smith  in  that  riew 
of  the  cafe. 

BuLLER  J.  My  opinion  will  be  principally  founded  on  the  two 
laft  points.  On  the  firfl  my  mind  flill  flu6luates.  It  has  been 
contended  that  for  want  of  evidence  to  eflablifh  the  joinf'execiH 
don  of  the  deed  of  aflignment  by  the  two  perfons  who  tock  out 
adminiflration,  the  Plaintiff  cannot  recover  againfl  Tud.  But 
diis  is  the  cafe  of  a  tort,  and  I  am  not  quite  fatisfied  that  in  iiich 
a  cafe,  if  the  Plaintiff  declare  as  folely  entitled  and  prove  himfelf 
to  be  entitled  to  a  moiety  only,  he  may  not  recover  for  that 
moiety.    It  was  fo  held  in  the  cafe  ^NeUhorpe  and  Farringtcn  r. 

DorringUm^ 


IV  THE   THIRtT«NIMTB  YfiAR  OF  GEORGE  III.  465 

Horringkm^  1  Lev.  II  y.     However,  were  I  to  rdy  on  this  point        1799* 
mocl^  I  fbould  wiih  for  further  confideration,  before  I  came  to      ■ 
any  conclufion.  {a)  ^V"*'' 

'  The  Second  point  appears  to  me  to  have  been  fully  fettled  by  Tuck, 
the  decifion  in  the  Houfe  of  Lords.  Th^t  decifion  was,  that 
the  fam<3  notice  muft  b^  given  to  determine  a  compofition,  as 
nmfl  be  given  to  a  tenant  of  land  holding  from  year  to  year^ 
Tbe  other  point  alluded  to  by  my  Lord  Chief  Juftioe  was  alio 
laiied  in  that  oafe.  The  landholders  contended  in  the  firfi  places 
that  they  were  not  obliged  to  pay  the  tithe  claimed  \  and  2dly, 
that,  if  they  were,  the  Plaintiff  was  not  entitled  to  recover  be* 
cauie  there  had  been  a  previous  compofition,  the  notice  to  de- 
termine which  was  not  fufiicient.  There  was  a  doubt  on  the 
Wooliack  at  that  time  whether  both  or  only  one  or  which  of 
thefe  quefiions  fhould  be  put  to  the  Judges.  At  laft  the  queftion 
pat  was  whether  the  notice  given  was  fufficient  to  determine  the 
compofition,  and  the  Judges  were  unanimouOy  of  opinion  that 
it  was  not,  and  faid  exprefily  that  a  notice  to  determine  a  com- 
pofition for  tithe  ought  to  be  given  with  analogy  to  the  notice  3  Camfi^iS' 
gjiven  in  a  holding  of  land.  By  that  decifion  we  are  bound; 
mxr  do  I  think  any  of  the  difficidties  it  hafi  been  fuppofed  likely 
to  produce  will  ever  occur.  It  has  been  argued  that  if  the 
Platnti£^  as  deriving  title  firom  the  Jermyn  &mily,  is  bound  by 
this  oompofitioni  the  Dean  and  Chapter  of  St.PauP^  will  alio 
be  bound  by  it  That  conclufion  however  is  queftionable  and 
may  or  may  not  be  true  according  to  the  circun^iances.  If  the 
intereft  of  the  lefiee  under  the  Dean  and  Chapter  with  whom 
tl^  coin^fition  was  made  expire,  the  Dean  and  Chapter  will 
not  be  bound.  But  if  a  leaie  begranted  for  a  long  term  of  years 
and  the  Dean  and  Chapter  take  an  afiignment  of  it,  though  as 
to  many,  purpofes  that  will  operate  as  a  -furrender,  yet  with 
regard  to  the  intereft  of  third  perf bns  it  wiU  not.  All  depends 
on  the  fii^le  queftion  whether  there  be  a  continuance  of  that 
intereft  ivider  which  the  comppfition  was  firft  created  ?  If  that 
ttwntjpufyi  the  compofition  continues;  if  that  be  at  an  end,  the 
compofitioa  is  at  an  end  alfb.  It  has  been  faid  that  there  may  be 
a  difoence  between  a  compofition  with  the  owner  and  a  compo* 
i^tJon  with  the  occupier  of  the  land.  If  however  the  intereft  of 
Aa  occupier  ceaie,  die  compofition  made  with  him,  unlefs  undeir 
paTtiffTnfnr  drcumftaiK^es^  will  be  at  an  end.    But  no  queftion  of 

(«)  Fide  S^ott  T.  Godwin,  anU,  p.  ^7.  iod  the  cafes  cittd  ther^i. 
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179$^  that  kind  arifes  here^  for  it  does  not  appear  but  that  the 
— *— — *  piers  in  all  the  ftages  of  the  caie  were  the  iame.  The  dHJittfcy 
^l^^'^  ^ould  be  if  we  were  to  fuppofe  a  compofition  to  tahe'  {daee  Snm 
TvcK.  Micltaelmas  with  a  tenant  who  is  in  on  a  Ldidy-dcof  bargain*  Id 
that  caie  the  compofition  would  be  either  during  the  inlerflft  cf 
the  tenant  or  from  year  to  year  generally.  If  the  formiery  no- 
tice muft  be  given  for  Ladjf-day;  if  the  latter,  a  qoeftimi  mi^ht 
be  raifed  whether  the  compofition  fliould  not  continue  to  d|e  end 
of  4he  year,  though  the  intereft  of  the  tenant  cea&d  on  the 
piration  of  his  leafe.  That  may  be  a  nice  queftion,  but  it 
not  ariie  in  tiiis*cafe.  There  may  be  difficulties  in  point  of  < 
venience  as  to  the  time  at  whidi  a  compofition  fiiall 
but  thoie  difficulties  are  for  the  confideration  of  the  parties  wha 
they  make  their  agreement.  On  the  &£ls  of  the  prefent  cafi  the 
compofition  muft  be  taken  to  be  continuing,  inafinuch  as  the 
Plaintiff  claims  under  thofe  peribns  with  whom  it  aj^iears  la 
hare  been  made. 

The  laft  pcHnt  has  been  fully  and  ably  ftated  by  my  Lori 
Chief  Juftice,  and  I  entirely  concur  with  him. 

Heath  J.  The  obged^ion  to  the  Plaintiff's  recoreiy,  Ast 
there  was  no  notice  to  determine  the  compofition,  muft  picrali 
becaufe  the  title  under  which  he  claims  is  derived  from  SperUuft 
in  whofe  time  the  compofition  exifted  and  has  not  beendiflbbcd 
by  the  parties.  In  the  Houfe  of  Lords  the  analogy  between 
land  and  tithes  was  confidered,  and  the  opinion  of  die  Judges 
was  'founded  on  the  inconvenience  which  the  occupiers  of  lands 
muft  ii^ain,  if  a  compofition  could  be  put  an  end  to  without 
notice.  It  was  confidered  that  by  notice  they  would  be  enabled 
to  cultivate  their  lands  in  fiich  a  way  as  wouM  beft  anArer  to 
them  when  called  upon  to  pay  tithes  in  kind,  and  that  it  would 
be  very  unjuft  to  deprive  them  of  this  advantage.  As  to  die 
que^ion  whether  this  Plaintiff  can  recover  when  one  only  of  two 
joint-tenants  has  executed  the  leafe,  I  wiih  to  give  no  opinion^ 
as  my  Brother, JBfiZJ^  has  cited  a  cafe  in  favour  of  the  FlaindlE 

RooKE  J.  It  appears  from  the  &£is  of  this  cafe  that  as  fiur 
bade  as  the  evidence  went,  tithes  had  never  been  fet  ont  in  die 
pariihof  Tottenham.  It  is  to  be  wifhcd  therefore  that  tbele  De- 
fendants fhould  not  be  liable  to  anions  for  not  doing  that  iriiidt 
never  appears  to  have  been  done  within  the  parifh  :  and  in  pcwt 
of  law  I  think  that  they  are  not  liable.  As  the  leflees  of  die  tjthes 
under  the  Jermyn  family  were  defired  by  them  not  to  raiie  die 

conqio- 
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eiMnpofitkRi)  it  mnft  be  confidered  as  having  been  made  widi       1 799- 
tbat  fiunily.     Now  Mn.Eyre  and  Mrs.  j7£&i^  being  the  repre-       ■ 
fentatives  rf  that  fsmfly,  may  by  implication  be  omfidered  as      ^^^^^^ 
iMVfing  aUb  defired  that  the  compofition  ibould  not  be  raifed.        Tvcx. 
And  though  they  might  have  retra£^  the  intimation  originally 
given,  jret  not  having  done  fo^  the  compofition  muft  remain  in 
(arce  tOl  notice  be  given  to  the  landholders  of  an  intention  to 
put  an  end  to  it.    The  occupier  may  be  induced  by  notice  to 
aher  die  courfe  of  hufbandry,  and  it  would  be  hard  to  make 
him  liable  in  a  penai  a£iion  where  that  notice  has  been  with- 
held.    On  the  prindples  of  the  decifion  in  the  Houie  of  Lords^ 
aad  on  the  general  juftice  of  the  cafe,  I  think  a  nonfuit  Ihould 
be-etitered. 

With  re(pe£i  to  "the  objeftion,  that  the  affignment  of  the 
leafe  was  executed  by  one  only  of  two  joint-tenants,  it  ftrikes. 
me  that  it  would  be  hard  to  allow  the  law  as  laid  down  in  the 
cafe  in  hevinz  to  prevail :  fince  it  would  be  calling  on  the  De- 
fendant to  plead  in  abatement,  or  be  liable  to  two  more  ad^ions. 
'  On  the  third  point  I  entirely  concur  with  the  reft  of  the 
Court :  the  right  to  the  tithes  accrued  immediately  on  feverarice, 
and  at  the  time  when  the  leaie  was  executed  there  was  nothing 
but  a  poffibiljty  of  a6lion  in  cafe  they  ihould  not  be  iet  forth, 
wliidi  poffibility  could  not  be  affigned. 

Rule  ablblute. 


^ITMlOdL 

j£LFS  V.  Ballard.  3  ^.  u*  fiJit. 

187. 

jmDSBiTATUS  Ajffimgfit.   Plea.   Bankruptcy  and  certificate.    An  aaioni«tiiii 
^     Tliiscaufecameonbefore^ttiferJ.attheJ^S/Zwfn/Z^Sit^      L^"oiSrith 
ia  this  term,  when  it  appeared  that  the  Defendant  had  formerly  ceroficMe  undec 
been  abankrupt  and  obtained  his  certificate;  thata&condcaai-  n^Dfoot* 
tniffinn  ifiued  agaiuft  him  on  the  13th  of  April  1798,  under  caufeofaaioo 
he  alfo  obtained  his  certificate;  that  the  caufe  of  a6Uon  J^'^^foSd^ 


apcmed  previous  to  the  lecond  bankruptcy,  but  that  under  his  i»ankriiptcy,maf 
laft  copmiiffion  no  dividend  had  as  yet  been  declared.  This  laft  be^reatfiridciiA 
fipft  was  proved  by  one  of  the  afiignees  to  the  commiffion,  who  '^ijj^^^ 
was  called  by  the  Plaintiff,  and  who  ftated  that  the  debts  proved  nduDghi^- 

cd  bjr  5  Gto^ 
s»SOk/,2J.U  eUpfedy  if  evidence  bt  adinccd  to  fliew  that  it  it  not  proMle  from  tbeibct  of  At 
^  cht  hinds  of  the  affit^^eei  that  the  bankrupfwill  bt  able  to  pqr  J^«  ia  tht  pound. 

H  H  2  under 


4^8  CASES  IN  TRINITY  TBJXU 

X799*       under  the  coininiflion  amounted  to  i  loo/.;  that  eSbOm  iji  ibt 

-  baiikrupt  had  been  fold  for  480/.,  and  that  there  was  aUb  a  fina^ 

^  'J*'*        hold  eftate,  but  from  the  incumbrances  upon  it  be  did  not  AUk 

Ballard,      it  was  of  any  value,  and  was  upon  the  wfacde  of  opifiioii  that 

the  bankrupt  would  not  pay  155.  in  the  pound;  iHit  thai  no 

dividend  had  been  made.     The  jury  found  a  verdift  for  di€ 

Plaintiff 

N  SeUon  Serjt«  now  moved  for  a  rule  Ni/l  for  fetting  afide  iim 

verdi£l  and  entering  a  nonfuit;  and  contended)  ift>  tha^lhe 
Defendants  not  having  paid  155.  in  the  pound  under  his  ftcond 
commiffion,  being  the  only  ground  on  which  the  naintiff  coqU 
fu[^rt  his  a£lion,  it  lay  upon  him  to  prove  that  &&  sad 
thereby  deprive  the  Defendant  of  the  benefit  of  his  certificati^ 
and  cited  Gill  v.  Scrivens,  7  7>n»  Bep.  27.  where  it  was  hdd 
neceflary  to  aver  it  in  a  Scire  Faeias.  adly.  That  the  evidoice 
which  was  produced  to  ihew  that  the  Defendant  had  not  psid 
155.  in  the  pound  was  not  fufficient,  but  on  the  contraiy  proved 
that  this  a£tion  was  commenced  prematurely,  fubmitting  thtt  u 
there  were  ftill  efie6is  in  tlie  hands  of  the  affignees^  and  tbe 

^  amount  of  the  property  undifpoied  of  was  uncertain,  the  aAkV 

ought  not  to  have  been  brought  until  a  dividend  bad  been  uofk; 
that  by  5  Geo.2.  ^•30.^^37.  the  affignees  are  direAed  to  make 
the  fecond  dividend  in  eighteen  months,  whereas  in  this  cafe  die 
period  allowed  by  the  aft  had  not  elapfed,  and  therefore  till  that 
time  it  could  not  be  afcertained  whether  the  bankrupt  would 
pay  155.  in  the  pound  or  not.  He  admitted  that  if  it  had  bee& 
proved  that  the  bankrupt's  eftate  was  fo  infolvent  as  to  allow  of 
no  dividend,  the  aftion  might  in  that  cale  liave  been  fi^ 
ported. 

BuLLER.  J.  \ahfente  Eyre  Ch.  J.)  The  caft  referred  to  as  de- 
ddcd  in  the  King's  Bench  is  good  law ;  but  that  cafe  does  not 
(hew  on  whom  the  proof  of  non-payment  of  the  155.  in  (he 
pound  lies.  The  Plaintiflf*  niufl  Hate  in  his  Scire  Facias  every 
thing  that  entitles  him  to  recover ;  but  it  is  a  very  dif]&rentqu<^ 
tion  what  is  to  be  proved  by  one  party  and  what  by  the  other. 
But  fuppofing  the  onus  prohandi  to  lie  on  the  Plaintiff,  dill  the 
evidence  which  was  given  was  at  leaft  prefumptive  evidence  that 
the  banknipt  will  not  pay  1 55.  in  the  pound,  and  not  having 
been  contradifted  by  the  Defendant  it  muft  be  held  conclufive. 

■%  B^.  V  ^uil        Heath  J.    It  is  a  common  thing  in  anions  on  the  game-laws 

'^7»  ,  for  the  Plaintiff  in  his  declaration  to  negative  all  the  qualifica- 

•  tions,  which  would  exempt  the  Defendant  from  the  penalties  of 

I  thafe 
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thofe  laws,  but  it  lies  on  the  Defendant  to  prove  that  he  comes        I799- 
iriCfiiB  any  of  thetn.     Tlie  payment  <X  15^.  in  the  pbmid  is  thd 
tendition  of  the  bankrupt's  difcharge. 


jBLrt 

V. 

RookeJ.     Of  the  fame  opinion.  Balla&b. 

Sellon  took  nothing  by  his  motion. 


Jtint  ZZth. 

Ellis  and  Wife,  Executor  and  Executrix,  v.  Govey  ^b^-^Pmil 

Executor.  iBt^.t^PM. 

TNEBT  on  bond  conditioned  for  the  payment  of  an  annuity  to  a  replication 
^^  Jtf. SAttm^  .deceafed,  during  her  life.     Pleas:  ift,  Pay-  JJ^l^VS'y^^ 
ment  of  the  annuity  to  M.  Shurmer  up  to  the  time  of  her  death ;  to  debt  on  an 
adly.  Payment  of  all  arrears  of  the  annuity  due  in  the  life-time  ^^  ^^^J^ 
of  Jbf.  Shunner  to  the  PlauitilTs  iincc  her  death.     The  Plaintiffs,  by  1  Scijent. 
after  protefting  in  their  replication  againft  the  pajonents  as 
alleged  in  the  pleas,  averred  twenty  years  arrears,  amoimting 
to  80/.,  to  be  due  and  unpaid,  and  concluded  to  the  country. 
Thui  replication  having  been  put  in  without  th^  fignature  Of  a 
fieijeant,  judgment  of  Nonpros  was  figned^     To  ftt  aflde  this 
jik^pnent  for  irregularity  a  rule  Nifi  was  obtain(>d  on  tf  former 
day,  and  Shepherd  Serjt.  in  iupport  of  that  rule  now  cited  fTun 
bert  ▼.  Ld.  Weymouth^  2  Bl.  816.  where  it  was  held  that  a  repli- 
cation of  Nid  tiel  record  need  not  be  (igned  by  a  Serjeant,  not- 
withftan^g  the  cafe  of  Simpjbn  v.  Necde^  2  Wilf.  74.  in  which 
|i  contrary  rule  had  been  laid  down. 

Cockell  Seijt  contra^  was  flopped  by  the  Cottrt^  who  {abfente 
Sms  Ch.  J.)  faid ;  This  point  nrafl  be  governed  by  the  pra6lice 
of  the  Court;  and  indeed  as  far  as  reafbn  is  concerned  it  feems 
right  that  this  replication  fhould  be  figned.  Much  may  depend 
on  the  manner  of  taking  iflue ;  it  is  material  that  it  fhould  be  fb 
taken  as  to  decide  the  merits.  Where  the  plea  is  figned  by  a 
Serjeant,  the  replication  fhould  be  figned  alfb ;  to  this  rule  a 
Jimiliter  is  an  exception,  for  no  judgment  is  required  in  merely 
joining  ifTue. 

However  on  payment  of  cofts  the  Court  made 

The  rule  abfolute. 


In  this  term  Mr.  Juflice  Ashhurst  having  refigned  his  feat  in 

the  Court  of  King's  Bench,  was  fucceeded  therein  by  Simon 

Le  Blanc  Efq.  one  of  His  Majefl/s  Serjeants  at  Law,  who 

was  knighted, 
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On  the  laft  day  of  this  tenn  John  Lbks  dP  LincM$^Lm  nd 
John  Batlet  of  the  Huddle  Temple^  Efipiir^  wtrecaUedta 
the  honourable  degree  of  Seijeant  at  Law,  and  gaire  ringi 
with  this  mottO) 

"  Ltberta$Jub  rege  pio.^* 


THE  END  OF  TRfNIT7  TESBf. 


Shortly  after  the  dole  of  this  term,  at  Bu/combe  his  feat  ii 
Berk/hire^  died,  Sir  James  Eyre  Knl^t,  Lord  Qiief  Juftioe  of 
this  Court  De  ctffus  laude^  neque  hk  l(xus  efi  id  nwlta  dieoHiiar, 
negue  jikara  tamen  did  pt^ffimt  quampopidus  Bamama  memorii 
reHnet. 


W^ 


CASES'      j]^ 

AKGUED  AND  DETERMINED 

IN 

THE  COURTS  OF  COMMON  P1.EAS 

AND 

EXCHEQUER  CHAMBER; 

AND 

IN  THE    HOUSE   OF  LORDS 

IN 

Eafter  Term^ 

Id  the  Thirty-fixth  Year  of  the  Reign  of  Georgc  III. 


TkefiUomng  cafes  now  prefented  to  the  Public^  as  a  condufidn  to 
ike  Firjfi  Volume  ^thefe  Reports^  were  determined  in  the  year  vuuich 
hUervened  between  the  completion  rf  Mr.  H,  Blac^io7ie\  Reports,  and 
^e  commencement  of  this  work.  The  Reporters  having  beat  favored 
toM  the  notes  taken  during  that  period  bi/  Mr.  A.  Moore  witfi  a  view 
to  ptMicationy  have  befiowed  their  utmofi  attention  in  digefiing  and 
arranging  them  ;  confcious  at  thejame  time  how  much  better  the  tajk 
might  have  been  performed  by  thejame  hand  by  which  it  was  begun. 


(In  the  Exchequer^Chamber.) 

Tarleton  and  Others  v.  Staniforth  and  Others ;  April  loth. 

In  Error. 

JUDGMENT  in  this  caie  having  been  given  for  the  Defendant  in  ■  pvUcy  of  ta- 
•*  in  die  Court  of  Kin^s  Benchy  (See  5  Term  Rep.  695.)  die  ^^l^^'^^'l'^^ 
Plaintifis  brought  their  writ  of  error  in  this  court.  halt  a  year  co^^ 

half  a  year,  're 
aflured  jigree  to  pay  the  premium  half  yearly,  **  as  loUi.  at  the  infurers  Ihould  agree  to  accept  che  ume'* 
withoi  15  days  after  the  expiration  .of  me  former  half  year ;  and  it  was  aUo  ftipuUted  that  no  insurance 
Ihould  take  place  till  the  premium  was  actually  paid;  a  ioi's  happened  within  15  d^y.  atter  the  end  of  eo* 
half  year,  but  before  the  premium  for  the  next  was  paid ;  held  that  the  infjiers  were  not  »i^Mf  thjuz 
tbt  tflUred  tendered  the  prcmiuin  before  the  end  of  the  25  days,  but  after  the  bit. 
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The  cafe  was  argued  this  day  by  Chambre  for  \he  Plaintifls 
in  error,  and  Wood  for  the  Defendants,  when  the  Judgment  of 
the     in^s  Bench  was  affirmed. 


Jtfril  20th. 

Ji,  declsred  in 
cife  agaJnft  B, 
for  fiokiog  hn 
boat,  and  after 
averring  a  non- 
feaOmce  in  B,  as 
the  caufe,  ftated 
himtohaveadled 
with  great  forci 
and  violence  in 
iccomplilhing  the 
injury ;  A,  reco- 
vered, and  on 
error  brought 
becaufe  the  ac- 
tion ibbuld  have 
been  trefpals  not 
cafe,  and  becaufe 
the  two  a£lions 
were  mixed,  the 
Court  referred 
the  concluding 
exprefiionstothe 
non-feafance  firft 
ftated,  and  held 
the  declaration 
fufficient  to  fup- 
port  the  judg- 
ment. 


(In  the  Exchequer-Chamber.) 

Turner  and  Others  v.  Hawkins  and  Others;  In  Error. 

*'  Nottingham/kire  t)  e  it  remembered  that  on  Wednefday  next  4^. 
to  wit.  ^  before  our  Lord  the  King  at  Weftminfier 

come  the  Plaintiffs  by  S.B.  their  attorney  and  bring  into  the  court 
of  our  faid  Lord  the  King  before  the  King  himlelf  now  here  their 
certain  bill  againil  the  Defendants  being  in  the  cuftody  4^.  of  a 
plea  qfirefpafs  on  the  cafe  and  there  are  pledges  S^c.  which  fidd 
bill  follows  in  thefe  words ;  NottingJiarn/hire  to  wit.  The  Plaintifi 
complain  of  the  Defendants  being  in  the  cuftody  8^c.  For  that 
whereas  the  Plaintiffs  before  and  at  the  time  of  the  grievance 
hereinafter  committed  to  wit  on  Sfc.  were  lawfiiUy  poff^fled  of  a 
certain  boat  or  veffel  then  navigating  and  floating  on  the  river 
Trent  being  a  public  navigable  river  and  King's  common  high- 
way and  then  and  there  drawn  and  hawled  on  the  faid  river  bjr 
certain  cattle  to  wit  i  o  horfcs  then  and  there  affixed  and  fiiftened 
to  the  fame  and  hawluig  the  ftune  on  the  (aid  river  and  of  divers 
goods  <$r.  in  the  (aid  boat  Sfc.  to  wit  at  ^c.  and  wliich  laid  boat 
or  veffel  was  then  and  there  under  the  care  and  guidance  of  cer^ 
tain  of  their  fervants  And  whereas  alfo  the  Defendants  on  the 
fame  day  and  year  aforefaid  were  poflefled  of  a  certain  other  boat 
or  veffel  then  floating  and  navigating  on  the  laid  river  drawn  and 
hawled  by  certain  cattle  to  wit  i  o  horfes  then  and  there  affixed 
and  &ftened  by  certain  ropes  or  hawling-lines  to  and  haidiog 
the  fame  upon  the  faid  river  to  wit  at  SfC,  and  which  faid  laft 
mentioned  boat  or  veffel  was  then  and  there  under  the  care  and 
guidance  of  certain  fervants  of  the  Defendants  And  whereas  before 
and  at  the  time  of  the  grievsmce  hereinafter  mentioned  to  wit  tm 
S^  at  S^c,  the  faid  boat  or  veffel  of  the  Plaintiff  had  overtaken  and 
had  occaffon  to  pais  by  the  iaid  boat  or  veffel  of  the  Defendants  on 
which  occaff on  the  Defendants  by  their  faid  fervants  fb  conduc- 
ing and  navigating  their  iaid  boat  or  veilel  ought  then  and  there 
to  have  flackened  the  faid  ropes  or  lines  with  which  the  laid  cattle 
were  fo  fiiftened  to  their  iaid  boat  or  y^d  ib  as  to  pcnnit  the  laid 

boat 
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hoat  or  yeflel  of  the  Plaintiffs  to  pafi  over  the  fame  whereof  they        1 79<$« 

then  and  there  had  notice,*  Yet  the  Defendants  by  their  (aid 

fcrrants  not  regarding  their  duty  in  this  behalf  but  contriving 

and  wrongfully  intending  to  hurt  injure  and  prejudice  the  Plain-      HAwmiws. 

tif&  in  this  behalf  did  not  nor  would  ilacken  the  (aid  rdpes  or 

lines  or  permit  or  fuffer  the  faid  boat  or  veilel  of  the  Plaintifis 

to  pafs  the  faid  boat  or  veflel  of  them  the  Defendants  but  on  the 

contrary  thereof  then  and  there  to  wit  on  4^.  at  8^c.  by  their  (aid 

lervants  in  that  behalf  wrongfiilly  unlawfully  and  injurioufly 

drove  on  the  faid  catde  bawling  and  drawing  their  (aid  boat  or 

veflel  with  great  force  and  violence  and  therd>y  forced  and 

drove  the  faid  boat  or  veiTel  of  them  the  Defendants  againft  the 

faid  boat  or  vefiel  of  the  Plaintiff  by  reafbn  whereof  and  by  and 

through  the  (braining  and  preffiire  of  the  faid  ropes  or  lines 

thereby  and  forcing  the  (aid  boat  or  veflel  againft  the  (aid  boat 

or  veflel  of  the  Plaintifis  the  (aid  boat  or  veflel  with  the  faid 

goods  S^.  on  board  her  as  afore(aid  was  driven  and  forced  acro(8 

the  ftream  there  and  funk  and  the  (aid  boat  or  ve(rel  was  not 

only  greatly  damaged  and  fpoiled  thereby  but  the  faid  goods  <$r. 

were  (poiled  S^c.  and  the  Plaintifis  loft  the  benefit  of  the  voyage 

4'c.  and  were  obliged  to  ^end  a  large  (urn  of  money  ($r.  and 

alio  divers  fervants  and  horfes  c^  the  Plaintiffs  were  for  a 

long  time  out  of  employ  and  of  no  u(e  to  the  Plaintifis  to  wit 

The  2d  count  ftated,  that  the  Defendants  ^'  ought  to  have 
permitted  and  (iiffered  the  (aid  boat  or  veflel  of  the  Plaintiffs  to 
pafi  the  (aid  boat  or  veffel  of  the  Defendants"  but  that  they  did 
not,  omitting  die  circumftances  of  flackening  the  rope,  but 
being  in  all  other  refpecls  (imilar  to  the  ift  count* 

^e  2d  and  3d  counts  were  for  negligently  and  ignorantly 
coiidu6ting  the  veffel. 

Plea,  Not  guilty.  Verdi6l  for  the  Plaintifis  and  judgment 
in  the  Kin^s  Bench  accordingly. 

The  Defendants  afligned  for  errors  in  this  court,  **  that  by  the 
record  afore(aid  it  appears  that  the  Plaintifis  have  in  the  ift  count 
of  their  (aid  declaration  complained  againft  the  Defendants  as  if 
die  whole  of  the  faid  caufe  of  a6iion  in  that  count  mentioned  had 
been  a  mere  confequential  injury,  whereas  fb  much  of  the  cau(e  of 
aAion  in  that  count  mentioned  as  aro(e  from  the  driving  on  the, 
faid  cattle  in  that  count  mentioned  with  great  force  and  violence 
and  thereby  forcing  and  driving  the  faid  boat  or  veflel  of  them 
the  Defendants  againft  the  (aid  boat  or  veflel  of  the  Plaintiffs 

appears 
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1706.  appears  to  have  been  a  dire&  and  immediate  treipaft  and  injuy 
■  ■■  committed  by  the  faid  .defendants  on  the  property  of  the  iaid 
1  URN  BE  piaintiffii.''  llie  fame  as  to  the  2d  count  And  <'  that  the  PhuD- 
H Awxm  s.  tifls  have  complained  againft  the  Defendalnts  for  the  whole  of  the 
caufes  of  a£tion  mentioned  in  the  iaid  declaration  as  in  a  plea  if 
trefpafs  on  the  mfe  whereas  for  io  much  of  the  caufe  of  afiioain 
the  iaid  declaration  mentioned  as  aroie  from  the  iaid  driving  oa 
the  iaid  cattle  in  the  ifl  cotmt  of  the  iaid  declaration  mentioned 
with  great  force  and  violence  and  thereby  driving  and  fbrdiq^ 
the  iaid  boat  or  veflel  of  the  Defendants  againil  the  iaid  boat  or 
veflel  of  the  Plaintifis,  they  ought  to  have  complained  againik  the 
Defendants  in  a  plea  of  trefpafs  vi  et  armis**  The  iame  aa  the  ad 
count  And  ^^  that  in  the  faid  declaration  there  are  cookie* 
hended  and  included  cauies  of  aAion  different  and  difUn&  in 
their  natures  to  wit  cauies  of  a6lion  founded  on  immediate  direft 
and  forcible  injuries  and  treipafles  and  cauies  of  a&ion  fixnided 
on  injuries  that  are  merely  coniequential;  which  cauies  of  aAicD 
are  incompatible  with  each  other  and  ought  not  to  be  joined  in 
the  iame  declaration." 

Joinder  in  error* 

Wood  for  the  Plaintiffi  in  error.  The  errors  affigned  apply 
to  the  ifl  and  2d  counts  only,  in  which  the  breaches  ftated  are 
.  dear  aSts  of  trefpafs.  Tlie  diilin£Uon  between  the  anions  of 
trefpafs  vi  et  armis  and  trefpafs  on  the  cafe,  is  perfectly  fettled; 
^*  if  the  injury  be  committed  by  the  immediate  a£l  complained  o^ 
the  aAion  mufl  be  trefpafs ;  if  the  injury  be  merely  confequenr 
tial  upon  that  a6l,  an  a6iion  on  the  cafe  is  the  proper  remedy.'' 
Per  Lord  Kenyon  in  Day  v.  Edwards^  5  Term  Rep*  649.  The 
injury  here  complained  of  was  the  immediate  a£l  of  the  De- 
fendants' fervants ;  no  negligence  is  flated  in  either  of  the 
two  firft  counts.  In  Day  v.  Edwards  an  a£lion  on  the  cafe 
being  brought  againfl  the  Defendant  for  driving  his  cart  againft 
the  PlaintifTs  carriage,  it  was  held  bad  on  demurrer ;  and  the 
only  difference  between  that  cafe  and  the  prefcnt,  coniifts  in 
the  injury  having  been  there  committed  by  the  Defendant  him- 
felf,  whereas  here  it  was  committed  by  the  Defendants'  ier- 
vants.  But  this  difference  in  circumilance  affords  no  difr 
tin^ion  in  principle;  Savignac  v.  Boome^  6  Term  Hep.  125. 
The  cafe  of  Tripe  and  Dyet  v.  Potter^  before  Yates  J.  at  Exeter 
1767,  cited  6  Term  Rep.  128.  is  flrongly  analogous  to  the  pre- 
fent;  there  the  Plaintiff  having  declared  in  cafe  againfi  the  De- 
fendant for  wilfidly  rowing  his  boat  againft  the  Plaintiff's  net, 

whereby 
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irfiereby  the  PlaintiflP's  net  was  funk  and  the  Plaintiffprevented        1 796. 
firom  drawing  it,  4"^.  wa«  nonfuited.     And  the  principles  laid    •  — — r: 
dawn  by  Lord  Chief  Juftice  De  Grey  m  Scoit  v.  Sfn^pherd,  2  BL      '^"*J^" 
899.  clearly  eftabliih  that  if  the  a&  of  the  Defendant  be  imme-     Hawkins. 
diately  injurious  to  the  Plaintiff,  though  the  injury  arife  firom 
accident,  or  the  aA  which  occafions  it  fa^  lawful,  yet  trefpafs  is 
the  only  remedy. 

W^ley  for  the  Defendants  in  error.  Whatever  might  have 
been  the  event  of  this  cafe  on  a  demurrer,  tlu;  Court  will  not  now 
prefinne  any  thing  after  verdi^l  which  can  defeat  the  Plaintiffi' 
jndgment  Slater  v.  Baker  and  another ^  2  Wilf.  359.  It  ap- 
pears that  in  fome  cafes  cither  trel^mis  or  cafe  will  Ue.  Thus 
in  Piii$  v.  Gaince  and  another ^  x  SaUc.  10.  where  it  was  obje6ied 
Aat  cafe  by  the  mafter  did  not  lie  for  entering  and  detaining  a 
ftip,  but  trefpafs  only,  Holt  Ch«  Juft.  held  that  either  a6iion 
HU^t  have  been  maintained  In  Scott  v.  Shepherd  it  was  faid  ^ 
by  Black/lone  J.  that  every  aAion  of  trefpafs  with  9^  per  quod 
incfaides  an  a6lion  on  the  cafe ;  and  that  a  man  may  bring  tref^ 
pafs  for  the  immediate  injury  and  fiibjoin  a  per  quod  for  the  con* 
lequential  damages,  or  cafe  for  the  confequential  damages  and 
paffl  over  die  immediate  injury ;  and  for  this  he  cited  1 1  MocL 
iSo.  So  in  Skuk's  cafe^  4  Co.  94.  b.  a  cafe  is  put  where  a  man 
may  have  ^^  a  generid  writ  of  treQ>afs  or  an  a6iion  upon  his 
cafe,"  and  in  H(jb.  180.  and  Sty.  99.  the  fame  do£lrine  is  laid 
down.  It  was  thrown  out  in  argument  in  Savignac  v.  Boome^  that 
die  mafier  is  not  anfwerable  for  the  wilful  wrong  of  his  fervant, 
and  for  this  was  cited  Jones  v.  Hart^  2  Salk.  441.  and  the  mar- 
gmal  abftra£i  there ;  if  however  the  a£i  whether  wilful  or  not  be^ 
done  in  the  mafler^s  fervice,  the  mafier  is  anfwerable.  i  Ld. 
Mtg^.  26$.  2  Term  Bep.  154.  It  was  indeed  intimated  in  Saufi^ 
derfin  v.  Baker  and  another^  2  Black.  832..  3  Wilf.  309.  S.  C. 
thattherefhould  be  a  recognition  of  the  fervanfs  aSL  by  the  mailer 
in  order  to  fix  the  latter ;  but  that  is  now  held  unneceffary  (a) 
Had  this  appeared  at  the  trial  to  have  been  an  bj&  altogether  un- 
authorized by  the  Defendants,  or  a  clear  trefpafs,  in  either  cafe 
the  FlaintifiB)  would  have  been  nonfuited,  Howard  v.  Bankes^ 
7,  Bwrr.  1 1 1 3,  and  therefore  the  Court  after  verdid;  will  fuppofe  it 
to  have  been  fo  proved  as  to  fupport  the  judgment.  Indeed  in 
Morley  v.  Gaisford^  2  H.  BL  443.  the  Conii  faid  it  would  be 
difficidt  to  put  a  cafe  where  a  mafter  could  be  confidered  as  a 
trefpajjeriox  the  a£i  of  his  fervant,  unlefs  done  by  his  command. 

(a)  See  j9i^  f .  ^CMMMP,  ««r^  404* 

Day 
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1 796.        Dcy  V.  Edwards  was  on  demurrer^  and  in  Savignae  v.  Boame  the 
■  injury  was  dated  to  have  been  done  mlfidlyj  which  was  madi 

Turner      preyed  in  argument.     The  prefent  cauie  of  a£lion  was  a  mere 
HiiwKiiff.     non-feafanoe,  for  the  injury  is  ayerred  to  have  ariTen  from  not 
flackening  the  rc^)e^  in  conicqu^ice  of  which  the  Plaintiffif'  boat 
was  funk. 

Eyre  Ch.  J.  Undoubtedly  we  ought  to  endeavour  to  foceCsrm 
the  diftin^ion  of  a6iions,  and  therefore  if  it  appear  upcm  the 
pleadings  that  anions  of  a  difierent  nature  have  been  mw^^^^ 
that  is  a  fufiicient  ground  for  arrefting  the  judgment*  That 
point  however  ought  to  be  very  clearly  made  out,  where  tke 
obje£lion  is  taken  after  verdi^  Now  if  we  read  this  declara- 
tion with  that  favour  to  which  it  is  intitled  after  verdid,  the 
judgment  may  well  be  fupported  without  reference  to  all  that 
learning  which  has  been  cited  in  its  fupport*  The  caule  of  all 
the  mifchief  which  has  happened  in  this  cafe,  was  the  Defeftp 
dants'  fervants  not  ilackcning  the  rape  as  it  was  their  duty  to 
have  done,  and  in  confequcnce  of  which  ii^Ie&  the  horfes  wait 
on  in  a  way  injurious  to  the  Plaintifts.  It  is  therefore  extruneiy 
clear  that  the  caufe  of  a£iion  was  a  non-feafanoe,  and  it  is  fidr 
to  infer  that  it  was  not  intended  to  charge  the  Defendants  with 
voilfuUy  driving  their  boat  againft  that  of  the  Plaintifis.  All  the 
drcumftances  alleged  are  referable  to  the  non^-feafanoe,  which 
makes  it  a  compleat  a£lion  on  the  cafe.  The  injury  is  not  laid 
to  have  been  done  wilfuUy  but  nsorongfully^  which  is  applicable  to 
cafe,  and  indeed  to  make  it  trefpafs,  we  mufl  entirely  oyerlook 
the  non-fcafance.  This  being  fo,  we  may  pafs  over  all  the  learn- 
ing which  has  been  colle£ie<},  and  decide  the  cafe  on  that  gpround 
on  which  the  whole  refts,  viz.  a  fair  underflanding  of  the  de- 
claration, referring  the  different  expreffions  to  that  firfl  caufe 
to  which  they  are  juftly  referable. 

Per  Curiam^  Judgment  a£Srmed.  (a) 

(«)  The  fame  in  principle  is  the  cafe  of  violtnet^  and  damaged  ber»  the  Court  of 

d^le   and   anithcr  v,  Barries     and    otherj,  KB.   <tn  amotion  in  arreft  of  judgment, 

%Ti^rm  Rep,  1 88.     There  the  dtcl^tracion  on  the  ground  of  the  a^ioa  b^viag  been 

in  cale  having  alleged  negligence   and  un-  cafe  when  it  ought  to  hare  been  trefpa£(, 

ikilfulnefs  in  the  Defendants'  management  refufed  to  imply  any  a^t  wilfully  done  by 

of  a  (hip,  by  rcaCon  whereof  ihe  ran  foul  the  Defendaots,  and  held  the  a^oo  wdH 

fif  the  PlainUiTs'  Hiip  with  great  forct  and  conceired. 
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Chaunt  v.  Smart.  Apru%5^ 

^HEPHERD  Seijt  moved  for  an  attachment  againft  the  De-  NomlcfocMi 
^  fendant  for  neglefting  to  deliver  lip  a  promiflbry  note  in  a^tUl^^iJ,*^ 
purfuance  of  an  order  of  Nifl  Prius,  which  had  been  made  d  firft  infttnce 
rule  of  Court,  and  ferved  tipon  him  with  a  demand  of  the  note,  ^ymeni  of  cofts 
There  was  Ibme  difficulty  at  firft  as  to  the  manner  in  which  the  upon  the  pro- 
rule  ought  to  be  drawn  up,  the  officers  feeming  to  be  of  opinion,  )J^,r!^ ' 
on  the  authority  of  Town/end  v.  Baker,  Barnes  3 1,  that  the  rule  * 

Ihould  be  abfolute  in  the  firft  inftance. 

But  T/ie  Court  determmed  that  a  fingle  authority  was  not 
fufficient  to  fupport  that  doftrine ;  that  the  party  though  willing 
might  not  be  able  to  deliver  up  the  note,  as  in  cafe  of  fire ;  that 
where  any  excufe  could  be  offered  for  difobedience  to  the  rulcf 
the  party  ought  to  be  permitted  to  ihew  caule ;  that  in  future 
the  practice  of  this  Court  fhould  be  conformable  to  that  of  the 
Kittys  Bench  {a),  and  the  rule  fhould  be  to  fhew  caufe  why  the 
attachment  fhould  not  iffue  in  all  cafes  except  of  non-payment  of 
coils  on  the  Prothonotary's  aUocaiur. 

U)  Tidii  Praa.  K.  B.  256. 


,   Ex  parte  Benjamin  Lawuence.  ^^^^z  ^^^ 

f^LATTON  Seijt.  applied  to  the  Court  to  difchargc  the  peti-  The  Court  of 
-      tioner  out  of  the  cuftody  of  the  Warden  of  the  Fleet,  under  ^^ff"!  ^*''»« 

•      -,„.•.  X  Y  t  •/»  !•■         refu'.ed  to  dif- 

the  following  circumftances.     In  1784  the  pruoner  being  then  charge  a  prifoner 
under  confinement  in  Glouceftrr  iraol  for  debt,  was  ferved  *"  ^^^^y  ^^ 
With  a  jubpoena  mued  out  of  Chancery  at  the  fmt  of  G.  Mayo ;  mi  anfwer  ir*///}' 
in  1785  he   was    removed   by  Habeas  Corpus  to  the  Fleets  onpay^ntnff^ 
and  his  poverty  difabling   him   from   putting  in  any  anlwei*  to  c.  B.  to  be 
to  Mayo'%  bill,  a  decree  that  the  bill  be    taken  pro  confeffb  ^he  bS'ifent"ltt 
waft  obtained  againft  him,  on  which  he  was  regularly  charged  34  q.  3.  t.  69. 
in  cuftody  for  the  contempt,  and  the  fees  amountinip  to  near  J>wtwa$refufed; 

,  •'.,  .i>vi  !/.«  1  ,hi8  contempt 

^cL  remamed  unpaid.     On  the  15th  of  September  1794  he  not  confifting  in 
was  brought  up  at  the  Quarter  Seffions  for  the  City  of  London^  ^f*^^^^P*^"'°* 
in  order  to  take  the  benefit  of  the  infblvcnt  a6l  34  Geo.  3.  c.6^  ^ 
but  was  remanded,  it  appearing  in  the  copy  of  the  caufts 
wherewith  ke  ftood  charg^  in  cuftody,  that  he  tfas  detained 
by  virtue   of  an  attachment  iffiied  out  of  Chancery^     Ap- 
plication was  then  made  to  the  Court  of  Chancery  to  dilcharge 
him,  which  was  rcfufed  wdej^  uponpayment  tfikefeei.    XJh^tdn    ' 

now 
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1 796.       now  urged,  that  thoiigh  he  was  in  cuftody  for  a  contempt  in  pdnt 
— — — —      of  form,  yet  that  he  was  in  reaUty  detained  for  the  non-pajrment 
JLawrijIci.    <>f  ^^  fees  incurred  by  that  contempt. 

The  Court  however  were  of  opinion  that  no  redrefi  could  be 
obtained  by  the  pri{bner,but  from  the  Ck>art  o{  Chancery;  fi»r  thai 
though  on  payment  of  higfees,  that  Court  had  offered  to  diicharge 
him,  yet  his  contempt  did  not  confift  in  the  non^'jHgfmefa  qf 
mort^y  (tlie  term  ufed  in  the  34  Geo.^*  c.6^.)  and  ccmfeqiieiidy 
that  he  was  not  intitled  to  be  difcharged  under  that  a^ 
Clayton  took  nothing  by  his  motion. 


^B»fisfPuU.  Gravall  r.  Stimpson. 

370- 

A  writ  of  error   tt'inai^  judgment  was  figned  in  this  cafe,  and  a  writ  of  error 
fi!p!^fiL^ftoia  allowed  on  the  27th  February ;  on  the  ift  of  March  the 

chetime  of  the  Defendant's  attorney  fenred  the  Haintiff's  attorney  with  the  al- 
from  the  time  lowanceof  the  writ  of  error;  on  the  3d  of  the  fame  month  the  writ 
^fervicc.  Bail  of  JFV.Jli.was  filed  outupou  the  judgment;  and  on the  4tli  bail  in 
be  put  in  withio  error  was  put  in,  execution  under  the  Fu  Fa.  having  b4en  pre- 
four  days  from  yioujQy  levied  in  the  morning  of  the  feme  day.  To  qualh  this 
riod.  Fi.Fa.  for  irregularity  and  have  the  money  levied,  under  it  re- 

ftored  to  the  Defendant  with  cbfls,  Le  Blanc  Serjt.  on  a  former 
day  obtained  a  rule  'Sifi:  the  queftion  being  whether  a  writ  of 
error  operates  as  ^ijuperfedeas  from  the  time  of  it's  allowance,  or 
bom  the  time  offerving  the  allowance  on  the  party? 

Shepherd  Seijt  fhewed  caufe.  A  writ  of  error  is  ^Jupetfedeas  of 
execution  from  the  time  of  its  operative  allowance,  provided  bail 
be  r^ularly  put  in.  Lanev.Bacchusy  2  Term  Rep.  44,  Service 
of  the  allowance  is  only  material  to  bring  the  par^  into  contempt 
if  he  afterwards  proceed  to  execution.  Bail  therefore  mufl  be  put 
^  in  within  four  days  after  the  time  of  the  operative  allowance.  In 
Jaques  v.  Nixon,  i  Term  Rep.  279.  the  allowance  of  the  writ  of 
error  was  ferved  on  the  31ft  of  Mzy,  final  judgment  was  figned 
and  execution  fued  on  the  14th  of  June,  and  within  four  days 
afler  that  time  bail  was  put  in.  This  was  held  to  be  VLjuper- 
Jedeas ;  which  could  not  have  been  the  cafe,  if  the  time  of  fervioe 
which  was  long  before  the  judgment,  had  been  the  date  of  the 
operative  allowance,  for  bail  would  not  then  have  heesa  put  in 
widiin  four  days.  The  inconvenience  of  the  contrary  praAioe  is 
a  fufficient  argument  againfl  it :  for  if  the  plaintiff  in  error  were 
XiotcompeUahletoputinbailf  tUl  within  four  days  after  ftnice  of 

iz  the 
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the  allowBncei  he  might  wait  for  any  length  of  time,  till  execu-        i79^* 
tion  had  been  iflued,  and  then  hands  the  party  by  ferving  him 


with  the  allowance  and  putting  in  bail,  by  which  the  execution  ^, 

would  be  fiq>erfeded.  simfion. 

£>  Blancin  fiipportof  the  rule.  Thccafe  oijaquesv.  Nixon 
is  diftingiiifhahle  from  this ;  for  there  the  writ  of  error  was  al- 
lowed, and  the  allowance  (erved  before  final  judgment,  and  bail 
was  put  in  within  four  days  after  the  judgment ;  but  fince  bail 
could  not  poffiUy  be  put  in  until  after  judgment,  and  as  the 
iervice  and  allowance  were  iu^)ended  till  the  judgment,  and 
both  began  to  take  eSeSt  at  that  period  at  once,  it  cannot  be  col- 
leAed  from  that  cafe  whether  the  operation  of  the  writ  of  error 
as  Kji^perfedeas  commenced  fitim  the  allowance  or  the  ieirice. 

Eyre  Ch.  J.     This  is  a  point  extremely  clear.  The  party  has 
tamr  days  to  put  in  bail  after  the  allowance  of  the  writ  of  er- 
ror (a).     It  is  indeed  the  practice  to  get  the  allowance  of  the  writ  s  B9f.  ts^  Fmii. 
jc£enor  previous  to  the  judgment  being  figned ;  but  that  is  an  *^^* 
irregularity  permitted  for  the  convenience  of  the  party,  for  the 
judgment  in  the  a6lion  is  the  true  foundation  of  the  writ  of  er- 
ror.    The  allowance  therefore  though  previoufly  obtained  can- 
not be  operative  till  judgment  has  been  figned;  and  four  days 
muft  then  elapie  before  the  party  figning  it  can  iafely  fue  out 
execution.     But  if  the  writ  of  error  be  allowed  after  judgment 
has  been  figned,  the  party  entitled  cannot  regularly  fue  out 
execution  until  four  days  after  the  allowance. 

BuujER  J.  Two  things  are  rcquifite  to  make  a  writ  of  error 
9^Jiiper/edeas  of  execution:  to  wit,  the  allowance,  and  putting 
in  baiL  If  the  writ  of  error  be  allowed  before  judgment,  the 
time  of  putting  in  bail  runs  from  the  judgment,  if  after  judg- 
ment from  the  time  of  the  alloiaance. 

Per  Curiam^  Rule  difcharged  (d). 

(0)  Thtt  if  after  delhrery  of  the  writ  Smrmet  905.  ed.  3.  aod  Syket  v.  Dmvfin^ 

19  the  clerk  ttf  the  errors.   Reg,  MUb,  Barnes  ^09. 

sS  Csr.%,  tod  it  U  from  this  delivery,  not  {H)   For  the  pn^e  00   this  fobjed 

fipon  the  feelm^,  that  the  writ  operates  [^e  lldfs  FraB.  K.  B,  S6S,  869.  ed.  i. 

«e   ^  fmper/ededs.      MerU9m  r,  St^Umi,  xxoo,  XXOI.  ed.  0. 


Freeman  v.  Jackson.  a/fu  a6th. 

AN  aAion  having  been  commenced  in  Htlary  Term  laft,  the  in  an  order  to 
Defendant  on  the  i8th  ofFdnumy  obtained  an  order  for  a  ^^.a1^^^ 
month's  time  to  plead,  and  on  the  f  7th  of  March  another  order  firft  and  ua 
for  three  weeks  further  time.  r^w^in- 

On  dufively. 


48o 


1796. 

Vriimav 

Jackson. 


AprU  a7ib. 

244. 

If  rhe  damages 
^ven  by  a  vcr- 
did  b<  reduced 
by  an  award  un* 
der  an  order  of 
Ifiji  Priut  which 
has  been  made 
&  rule  of  Court, 
the  party  is  er.« 
titled  to  have 
the  poilea' de- 
livered to  him 
without  any  ap- 
plication to  the 
Court. 
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On  the  7th  of  AjpHl  the  Plaintiff  figned  judgment  for  want  of 
a  plea, 

JRunningUm  Serjt  now  moved  for  a  rule  to  ihew  cauie  wfaj 
the  judgment  ihould  not  be  iet  afide  for  irregularly,  conteBdiiig 
that  it  had  been  figned  upon  the  day  on  which  the  time  topleid 
expired ;  and  that  thoi^h  it  had  been  the  practice  of  the  Ckiurt 
to  confider  both  the  days  a&  inchifive,  in  computing  the  time 
under  arule  to  plead,  yet  that  under  an  order  to  enlarge  the  tine 
of  pleading  one  of  the  days  ihould  be  exdufive. 

But  the  officers  of  the  Court  concurring  vrith  Adair  Seijc  who 
oppoied  the  motion,  that  the  days  were  in  both  inftances  com- 
puted incluiively,  the  Court  held  the  judgment  to  haye  beea 
regularly  figned.  It  was  however  fet  afide  on  temoM  for  the 
purpofe  of  letting  in  the  merits. 

On  the  next  day  Bunnington  endeavoured  to  revive  the  quef> 
tion  by  a  fimilar  motion,  and  was  about  to  cite  the  cafe  cSKay 
pne  4^.  Whitehead^  2  H.BL  35.  to  ihew  that  the  judgment  was 
irregularly  figned :  but  was  flopped  by  Btdler  J.  {ab/atte  JEym 
Ch.  J.  and  HecUJi  J.)  who  iaid,  that  as  the  judgment  had  been 
already  iet  afide,  the  Court  could  not  attend  to  the  motkm, 
whether  right  or  wrong. 


Grimes  v.  Naish. 

OHEPHEJ^D  Serjt.  moved,  that  the  damages  amounting  to  looL 
which  had  been  found  for  the  Plaintiff  in  this  cauie^  ihould 
be  reduced  to  26/.  purfuant  to  an  award  under  an  order  ciNif 
Prius  which  had  bet*n  made  a  rule  of  Court,  that  the  poftes 
ihould  be  delivered  to  the  Plaintiff,  and  that  ,the  judgment 
fliould  be  entered  for  the  latterfum. 

The  Court  were  of  opinion  that  the  learned  Serjeant  ihould 
withdraw  his  motion,  the  Plaintiff  under  fuch  circumilances 
being  entitled  to  have  the  poflea  delivered  to  him  without  any 
appUcation  to  the  Court,  {a) 

(<?)  ViiJ.  H'j'^iftpf'jn  V.  Nrjhtit,  onte  97.  whcrt  the  Court  gave  leave  to  enter  up  the 
judgment  without  a  rule  to  ftjcw  caufe. 


-^^riV  27th. 

X  Ttrm  Rep, 
648. 

The  Court  will 

not  ditrlurge  a 

Defendant  en  a 

(lommon  appear- 

aiicc  on  tlic  ground  of  inftincy. 


Madox  v.  Eden. 

r^oCKELL  Seijt  moved  to  difcharge  the  Defendant  out  of  cuilody 
on  entering  a  common  appearance.   The  affidavit  ilated  that 


the 


Ma  DOS 
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Afe  SiAiati  was  brought  on  a  promiffory  note  given  by  the  De-        ^796* 
&ndant,  who  was  under  age: 

But  the  Court  were  of  opinion,  that  as  his  infancy  could  not 
imle&  pleaded  (a)  exonerate  him  from  the  debt,  and  as  it  was  not        Escir. 
certain  as  yet  that  he  would  plead  it,  it  was  no  ground  for  the 
Court  to  difcharge  him  out  of  cuftody. 

Cockell  took  nothing  by  his  motion. 

(a)  It  Ihould  fecm  that  this  expreflion  having  doubts  on  the  fubje^^,  referred  if. 

TtnAnot  be  confined  to  the  Defendant*s  the  Judges,  ten  of  whom  then  prcfent held 

pmiiD^  his  infancy  on  record,  but  that  it  that  it  might  be  Co  given  in  evidence.  Tiie 

applies  generally  to  his  m^tlcing  it   a  de-  lame  do^rine  is  laid  down  by  Lord  ffolt, 

fence ;  for  in  Seat§n  v .  Gilbert t  %  Lev,  144.  Ld.  Raym,  389.    and  is    adopted  in  Bull, 

JLord  //Si/r  permitted  infincy  to  begiven  N.  J^.t5%,  where  GiU,  Hifi.  C.  B,6it  6s» 

in  evidence  on  nen  aJJfum/>/st,  and  in  Darh  ed.  2.  is  referred  to. 
V.  Bomber,  I  Sali.  279.       Trehy  Ch.  J. 


Tabrum  v.  Tenant.  "^^'^  *^* 

•  '  '        .  ^     ^ 

Tnas  Defendant  having  entered  into  a  bond  for  the  payment  ?."•  ?"'*"«•? '"  * 

'**    of  a  mm  of  money  to  this  Plamtin  and  one  Laghtfoot^  ingfuedouta 

which  became  forfeited,  an  aftionwas  commenced  upon  thebond,  ^*^'^if***"*  a 

a  Capias  ad  refpondeiidum  iifued,  and'recognizance  of  bail  taken  taken  a  recog- 

at  the  fuit  of  Tah-um  alone.     On  difcovery  of  the  miftake  an  P*""^'  ""^^'^ 

_      .  .        _  '' .  inhisownname 


nixance  of  bail 
inhisownname 

original  was  fued  out  in  the  joint  names  of  Tabrum  and  Ligki-  only,  afterward* 
Jooty  and  an  application  was  made  to  the  Court  to  allow  the  O-  ^"]|j/^^4c  ^'** 
pias  ad  7'e/pondendum  and  recognizance  of  bail  to  be  amended  by  name  of  both 
the  original  by  the  infertion  of  Lightfbofs  name  as  a  Co-plaintiff.  ^^^^^^ 

he  Blanc  and  MarJhaU  Seijts.  now  fhewed  cauie  againft  a  rule  to  the  Court 
Ntfi  obtained  for  that  purpofe,  and  contended,  that  this  if  al-  Jhe'calS/ tad 
lowed  would  not  be  a  corre6iion  of  the  proceedings  in  con-  recognntnc^s 
fimnity  to  the  writ  by  which  they  were  commenced,   but  an  giJnt^^ 
adaptation  of  them  to  a  new  original,  ^he  foundation  of  a  new  former  but  re- 
a£Uon ;  and  that  it  was  not  a  clerical  error,  nor  within  the  Sta-  ^•^^  ""^' 
tote  6f  Jeofails:  they  iniifted  that  the  bail  who  had  only  made 
themfelves  relponfible  for  the  Defendant  in  the  feparate  fuit  of 
Tabrumj  could  not  without  their  confent  be  bound  to  difcharge 
the  joint  demand  of  Tabrum  and  Ligktfoot ;  and  that  poffibly  the 
lame  bail  who  were  willing  to  keep  the  Defendant  out  of  prifon, 
knowing  that  the  Plaintiff  had  mifconceived  his  a6lion  and  could 
not  finally  recover,  would  obje6i  to  engage  themieives  wheny 
by  the  corre6lion  of  that  error,  they  were  likely  to  be  damnified* 

Shepherd  Serjt.  in  fupport  of  the  rule,  urged  that  ftrongcrin"* 
fboices  of  amendments  had  occurred,  as  whereanewbill  had  been 
filed  after  judgment  to  amend  adedanition;  Ma{/hallv.  MiggSj     [  482  ] 

▼oi..  I.  II  2Sir.» 
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179$.       aStr.  1162.  or  writs  of  ezechtion had  been  amended bf  thepra* 
-— *-—    '  vious  proceedings;  Hunt  y.  Kendrickf  %  BL  836.      Larocke  t. 
Tabkum       Wq/broughy  2  Term  Rep.  737.  and  Newnham  v.  Lam^  5  Term 
TcMAMT.      Rep.  5  77«    He  contended,  that  at  leaft  the  Court  would  penaift 
an  amendment  of  the  Capias  ad  re/pandendum^  if  not  of  the  re- 
cognizance of  bail,  which  would  iecure  to  the  Plamtifb  the 
benefit  of  the  Defendant's  appearance;  for  that  thou^  the  bail 
ihould  be  difchai^ged,  ftili  the  having  put  them  in  would  amount 
to  an  appearance,,  as  is  the  rule  in  cafes  where  bail  are  diiSdiaiged 
hy  the  Plaintiff's  declaring  in  a  differ^t  coun^  firom  that  ia 
which  they  are  put  in.  (a) 

Per  Ctaianu  The  recognizance  cannot  be  ametidedi  fiw 
the  bail  may  not  be  charged  but  by  their  own  oonfent.  Witi) 
re£pe&  to  the  Cbpuu  that  may  be  amended  by  the  oonieiit  of  die 
D^endant,  who  willin  thatcaiebein  asgood  afituatioaaaht 
isatprdent;  for  if  this  am^idment  were  refufed,  adeclanrfinu 
might  be  delivered  at  thefuit  oSTabrum^  and  immediatdy  after- 
wards a  declaration  by  thebye at  thefuitof  TabrtmngAJj^j^litfbaL 
Accordingly  that  part  of  the  rule  which  rdated  to  the  dspfof 
was  made  abfolute  by  oonf^it  (6) ;  and  that  which  rdated  to  the 
recognizance  was  diicharged. 

(«)  Vid.T«/r/v.  PJkn/M,  3  Z/«.  235.       fendanrt  conf«ot  ?    S«e  I>««iV  v.  Ovw, 
If)  Qu.  Whether  the  Court  would  not     mittt  34a. 
luve  imtnde4  the  C^pU*  without  theDc- 


Jp^Mtk. 


Symonds  et  Ux  v.  Cobournb. 


The  Court  cm-     A   RiXLE  was  obtained  upon  a  former  day,  to  fbew  caufe  why  an 
nSt?todu»hIr         annuitybondmafletoi^c>n&,bytheDefendantCbfto«niea^ 
Mhftrtd  mf  u     another  perfon,  fhould  not  be  delivered  up  to  be  cancelled,  for  want 
l^jJJ^J^J^^^  ofameaMMrial,  inpurfuanceoftheannuityaft.  AnaAionhadbeen 
tiiljMirtisam  to    commenced  on  the  bond  by  the  Plaintifis  a^ainfl  the  Defendant 
£]^it  bT^'      Xtf  Elanc  now  fliewed  caufe,  infifling  that  by  the  firft  daufe 
^theift  feaioD  of  the  a£l  the  bond  was  merely  void,  and  that  the  cafes  where 
Qfufrt^  wiietber  ^^  Court  interfered  by  ordering  deeds,  S^c.  to  be  delivered  up  to 
ia  fuch  a  oft      be  cancelled,  were  founded  on  the  4th  ied:ion  of  the  aA«  {a) 
"^^S^^^t^       EYH[ECh.J.     The  motion  fhould  have  been  to  ftay  proceed- 
thf  boodT        ings :  perhaps  that  might  not  have  been  granted,  but  the  De- 
fendant put  to  plead  the  circumflances.    Howevi&r,  aa  no  ftay  of 
proceedings  is  prayed  by  this  motion,  the  rulemuft  be  diichaigedt 
PerCuriam^  Rule  diftfairged. 

(^  See  the  form  Sa  i^hicfa  the  rule  was    JS^.i^SS-  i  ^  Mnfertt  A/^^nitU-M 
■m4c  ali(elutem  MmtryiJitrMrd, ;  Ttrm    the  aocew 
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1 796. 

CaPADOSE  v.  CoDNOR.  A/riitoih. 

^1' ROVER  for  the  fhip  Cq/lar  and  Pollux.     At  the  trial  before  The  bdorfe- 
-*•    Eyre  Ch.  J.  it  appeared  that  the  fliip  having  been  built  in  J^^toTe  rf^e. 
the  year  1790,  was  transferred  by  Ae  builders  to  the  prefqut  ^y  i^itei 
Defendant  under  the  grand  bill  of  fide,  when  a  certificate  of  ^J^J^^^'^^ 
Briti/h  re^ftry  was  obtained  by  the  Defendant  for  himfelf  as  G«t.3.f.6a 
owner  and  mailer,  and  feveral  voyages  in  her  were  performed  recitdl*^5»  ^ 
by  him  as  fuch ;  that  in  1791  the  Defendant  having  had  con-  deedofaffifii. 
fiderable  dealings  \vith  G.  Lempriere^  a  merchant  in  London^  u5^/ ir*'Sr 
and  being  then  indebted  and  likely  to  become  more  fo  to  him,  tii«  hotr  ad. 
•Signed  the  Cq/tor  and  Pollux  by  way  of  fecurity,  and  delivered 
pofieffion  ofthe  grand  bill  of  fale;  thatinthedeed  of  affignment 
the  certificate  of  the  regiftry  of  the  fliip  was  truly  and  accurately 
recited  in  words  at  length,  purfuant  to  the  dire  Aions  of  26Gf0.3« 
e.6o.J^i'j. ;  that  on  the  3d  of  April  1792  G.  Lempriere^  in  con- 
lequoioe  of  f<»ne  tran(a6^ion8  by  which  he  became  indebted  to 
the  FlaintifF,  executed  to  him  an  indenture,  which  after  reciting 
Ifae  affignment  from  the  Defendant,  and  the  debt  due  firom  him 
to  G.  Lempriere  as  well  as  that  from  G.  Lempriere  to  the  Plain- 
ti£^  afligued  G.  Lempriere?^  intereft  in  the  fliip  to  the  latter* 
ibbjeA  to  redemption  on  payment  of  the  money  due  on  the  2d 
cSJtdy  foHowing;  that  in  tliis  affignment  aa  in  the  former,  the 
oertificate  of  the  lhip*s  regiftry  was  truly  and  accurately  fet 
forth ;  that  at  this  time  the  Defendant  was  on  a  voyage  with  the 
ihip  and  acting  as  mafter,  and  tlUit  previous  to  his  return 
Gm  Ltmpriere  having  become  bankrupt,  he  refiiied  (a)  to  deliver 
up  the  ihip  to  the  Plaintiffi    The  obje6iion  ftated  at  the  trial  to 
die  FlaiBtiff's  recovery,  was,  that  neither  in  the  affignmoit  to 
JLemfrure  nor  in  that  to  the  HaintifFwas  theive  any  recital  of 
UnA  indorfementof  thechange  of  pn^)erty  madeonthe  certificate 
of  regiftry,  as  was  originally  required  by  7  &  8  TKj.  c.%2.  {b) 

and 

(«)  TUi  trat  m  confequence  of  an  in-  Rollt  famo^  incrmcJ  Sn  fivour  of  the 

demnity  (hren  hnn  by  the  Iraufe  of  JU  FUtt  fttiinx  Plaintiff',  Init  fuggefted  the  objt^UoB 

and  Co.,to  whom  G.  iMHfrien  was  alib  in-  now  made,  and  reuincd  the  bill  for  a  year, 

debced.  On  the  Defendant's  refufal  (be  ihtp  in  order  that  the  queftion  might  be  tried  at 

ant  arreted  by  admiralty  proceU,  atthe  Uw. 

foic  of  the  Phuntiff;  and  in  coo(cquence  the  (I)  The  2xft  fed.  of  7  H  8  ^.  5. «.  aa* 

Sdeadaoc  fil^  a  bill  in  Chaatity  againft  enM^t  that  <*  in  cafe  there  be  any  alteratioo 

«lie  I^iatifl^  the  affigneet  of  G,  Ldmpritrt^  ^  of  property  in  the  fame  port,  by  the  fide 

and  D«  FtUt  and  Co.  as  amicable  i>efend-  **  ol  one  or  more  (hares  in  any  (hip  after  re^ 

\\  on  iht.  hearing  the  Mafter  of  the  •*  gifteviog  thtrrof,  fudt  fale  ibeU  alvrayt  be 

**  acknew* 
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1 796.        and  fubfequendy  with  fome  alterations  by  26  Geo.  3.  r.  60.  f.  i6. 
A  verdi6l  was  found  for  the  Plaintiff,  with  liberty  to  the  Defend- 


V. 


CoDNOZ. 


APAD081     ^j^^  ^^  move  to  fet  it  afide  and  have  a  verdift  entered  the  other 
way. 

Accordingly  a  rule  Ni/i  for  thispurpofe  having  been  obtained, 
jidair  and  Le  Blanc  Serjts.  ihewed  caufe,  and  contended  that 
tlie  L^iflature  did  not  mean  to  make  void  affignments  of  this 
kind  where  a  recital  of  the  indorfement  was  omitted  in  the  deed, 
fince  nothing  to  that  effeA  appeared  in  the  26  Geo.  3.  c.6o»f.  16. 
which  regulates  the  form  of  the  indorfement :  that  however  the 
penalty  of  forfeiture  ena6ied  by  7  &  8  ^T.  3.  may  attach  in  cafis 
where  no  indorfement  is  made^  the  fale  itfelf  is  not  avoided  by 
26  Geo.  3*  probably  in  order  that  ihips  may  be  afiigned  by  way 
of  mortgage  during  the  abfence  of  the  ihip  and  mafter :  that  the 
fubfequcnt  ftatute  34  Geo.  3.  c.  6%.Jl  15.  (which  could  not  a&& 
this  cafe,  being  pafled  after  the  tranfa6lion)  makes  all  fales  abfb> 
lutely  void  wliich  are  not  attended  by  an  indorfement,  and  that 
this  provifion  would  be  abfurd  had  the  fame  thing  been  neceflaiy 
under  the  26  Geo.  3. :  tliat  the  Court  would  not  extend  the 
words  of  a  ftatute  in  order  to  make  void  a  fecurity  for  the  omif* 
fkm  of  fomething  not  required  by  that  ftatute  to  be  inferted ; 
and  that  the  indorfement  could  not  be  deemed  part  of  the  cer- 
tificate, fince  it  had  not  been  made  fo  by  the  a& 

Cockell  and  Shepherd  Serjts.  contra  argued,  that  the  fecurity 
was  void  for  not  reciting  the  indorfements  on  the  certificate  of 
r^ftry  :  that  the  objeA  of  the  Legiflature  in  altering  and  ex- 
tending the  provifions  of  7  &  8  JViU.  3.  was  to  prevent  the  pot 


"  acknowledged  by  indorfement  on  the  certi-  *^  being  a  member  of  fome  Britifi  fadorj, 

**  ficateof  the  regifter  before  two  witnefTes,  **  the  name  of  fuch  town  or  city,  and  the 

<*  in  order  to  prove  tbut  the  entire  property  *'  names  of  the  houfe  or  copartnerlhip  in 

**  in  fuch  llnp  remains  to  fome  of  the  fub.  "  Great  Britain   or  JreUnd,  for  or  with 

*<  jeAs  of  Engiand,  if  any  difpute  arifes  "  whom  fuch  per{on  is  agent  or  partacr; 

**  concerning  the  fAme."    The  26  Geo,  ^.  **  and  the  pcifon  or  perfona  to  whom  the 

c.  60.  /16.  referring  to  the  above   pro-  "  property,  of  fuch  Qiip  or  veflel  is  trao> 

vifion  as  infuificient,  euaih,  "  that  befides  **  ferred,  or  his  or  their  agent  (hall  aUb  de- 

"  the  indorfement   required  by  the  faid  **  liver  a  copy  of  fuch  indorfement  to  the 

"  recited  adHhere  (hall  ahb  be  indorfed  on  **  perlbn  aiithorifed  to  make  regittryand 

"  the  certificate  of  fuch  regiftry  before  two  "  grant  certificates  of  regiftry,  who  U  heiB- 

»*  witnefles,  the  town,  place  or  parilh  where  "  by  required  to  caufe  an  entry  thereof  to 

<*  all  and  every  perfon  or  pcrfons  to  whom  **  be  indorfed  on  the  oath  or  affidavit  ufca 

**  the  property  in  any  (hip  or  velTel  or  any  **  which  the  original  certiiicate  of  regtliry 

^  part  thereof  (hall  be  fo  transferred  (hall  '*  of  fuch  (hip  or  vefTel  was  obtained,  and 

**  reGde ;    or   if  fuch   perfon   or  perfons  "  make  a  memorandum  of  it  in  the  Book 

*  ufually  relide  in  any  country  not  under  **  of  Regiilers,  and  give  notice  of  it  to  the 

"  Hit  Maje{ly*s  dominion,  but  in  fome  **  commi(7ioner5  of  the  axfioms  in  Bi^ltMd 

<*  i^riV/^  fa£iory,  the  name  of  fuch  fadlory;  *<  9xA  Scotland^* 
"  or  if  iu  any  foreign  town  or  city,  not 

iibiCty 
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fibility  of  any  foreigner  having  a  fecret  intereft  in  the  fiiip :  that*       1 796. 

it  was  intended  by  the  17th  le6iion  of  26  Geo.  3.  c.  60.  (a)  that      -^ 

the  bill  of  fale  fhould  correipond  with  the  regiftry,  and  that  they  CAPAoott 
ihould  be  checks  upon  each  other,  which  would  ceafe  to  be  the  Codnoiu 
caie,  if  the  indorfemcnt  were  omitted  in  the  recital  of  the  certifi- 
cate :  that  the  words  of  the  1 7th  {e£iion  include  indorfement  as 
well  as  certificate ;  for  that  as  by  the  preceding  leAion,  an  entry 
of  the  former  is  to  be  indorfcd  upon  the  affidavit,  upon  which 
the  latter  was  obtained,  the  old  certificate  of  regifi;ry,  becomes 
in  &L&,  a  new  certificate,  and  ought  as  fiich  to  be  recited  in  the 
deed  of  afiignment ;  that  the  17th  fefiion  which  ena6ls  the  re- 
cital of  the  certificate  of  regiftry,  being  fubfequent  to  the  other 
provifions  relating  to  transfer  of  property,  maybe  conftrued 
thus ;  ^^  all  thefe  things  are  neceflary  to  be  done,  and  Ihall  be 
recited :"  that  it  is  proper  that  thepurcha&r  fhould  fee  by  the 
bill  of  fale  whether  the  fhip  be  liable  to  confifciation,  which  does 
not  appear  unlefs  the  indorfements  as  well  as  the  certificate  be 
recited;  and  that  one  of  the  objefis  of  the  a£l  was,  to  provide 
againft  fraud  in  future  transfers.  They  referred  to  RMeJlon  r. 
Hibbert^  3  Term  Rep.  406.  {b) 

Eyre  Ch.  J.  This  is  an  important  point,  depending  upon  the  (  Eaf,  149. 
conftrudiion  of  particular  a6ls  of  parliament,  which  are  the  bul- 
warks of  the  commerce  of  this  country  and  the  great  Awer  of  our 
naval  ftrength.  Tlie  conftru6lion  of  thoie  afls  muft  be  made  on 
a  full  confideration  of  their  letter  and  fpirit  taken  together.  If  it 
were  fhewn  to  be  eflential  to  a  compliance  with  the  fpirit  of  the 
ftatutes  referred  to,  that  the  indorfement  ihould  be  recited  as  apart 
of  the  certificate,  that  would  go  far  toeftablifh  the  neceflityof  fiich 
a  rec#al.  Let  us  fee  then  how  far  the  nature  and  ext^t  of  thefe 
l€^;t2ative  provifions  ferve  to  explain  the  claufe  on-  which  this' 
qi»eftion  principally  turns.  The  obje6l  of  thefe  laws  was,  to  con- 
fine the  advantage  of  trading  to  the  plantations  XjoBriti/h  fubje6ls 
and  to  Biiti/h'hvSit  fhips«  In  order  to  prevent  evafions,  it  was 
neceflary  that  the  pubUc  fhould  have  the  means  of  af(5ertaining 
without  difficulty  who  were  the  owners,  who  were  the  mafters  of 
the  fhips,  and  what  particular  fhips  were  employed  in  that  trade. 

(tf)  Which  enaOs,  "  that  when  and  fo  "  other  inftrument  of  fale  thereof,  and  that 

•«  of^n  as  the  property  in  any  (hip  or  velfel  •*  otherwiic  fuch  bill  of  fale  (hall  be  utterly 

**  belongiug  to  any  of  His  Maje(ly*8  fub-  ^  null  and  void  to  all  intents  and  purpoTes. 
•■  jc6t$  (hall  be  transferred  to  any  other  of         {b)  Vid.  etitim Hibhert  v.  RMeJion^  3  Br: 

**  His  Majefty  s  fubje£ts  in  whole  or  in  part  Chan.  Caf.syi,  R$UfJiti  v.  Smith ^  4  Ttrm 

**  the  certificate  of  the  regiftry  of  fuch  (hip  Rep,  161.  Cnmdens.  Amier/on^$  Term  Ref. 

"  or  vellfel  (hall  be  truly  and  accurately  709.  and  fVeflerdell  v.  DaU,  7  Ttrm  Rep, 

**  icdud  in  words  at  length  in  the  bill  or  306. 

J  I  3  But 
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■ 

1796*       |hit  the  tmniferc^ihips  fitim  one  owner  to  another  was  1^ 

■    ■      wife  interefting  to  government  than  to  prevent  their  coming  nto 

Cafadme      the  hands  of  foreigners.    They  mdd  Will.  j.  c.  22./.  ij.Ume- 

CoDNot.      fore  direAs  that  the  name  of  every  ihip  trading  to  the  plantations^ 

the  port  to  whidi  flie  bdongs,  the  mailer's  name^  the  kind  of 

built)  the  burthen,  theplace  where  and  the  time  when  bnilt^'and 

the  owner's  name  fhall  be  refptlered  upon  oath,  together  widi 

a  declaration  that  no  foreigner  direAly  or  indireAtf  hath  any 

intereft  theran^    By  the  i8th  ieAion  a  copy.of  the  oodi  npeo 

'    vvhich  the  regifter  is  made  is  to  be  delivered  to  the  mafter  of  the 

ihip  by  way  of  certificate  to  prevent  his  being  interrupted  by 

confifcation ;  and  by  the  21ft  fod^ion  of  tiie  fame  flatute  it  is 

provided,  that  upon  every  alteration  of  property  the  file  fliall 

be  admowledged  by  indorfement  on  the  certificate,  in  order  to 

prove,  in  cafe  of  di^ute^  that  the  entire  property  ranains  m 

Briti/h  fufaje£is.    The  26  Geo.  3.  c.  60.  f.  \6.  goes  beyond  thiii 

introdudng  a  more  circumilantial  indorfisment,  and  enaAhfig 

that  a  copy  of  this  indorfement  fhall  be  fent  to  the  puUic  officer 

authorifed  to  grant  certificates,  who,  after  having  made  a  me* 

morandum  of  it  himielf,  is  to  tranfmit  it  to  the  commiffionersof 

the  cufloms.     By  tibefo  means  the  real  owher  muft  be  known 

both  attheportandtheCuflom-houfe,  which  is  avery  important 

ftqp  towards  preventing  a  fecret  conveyance  to.  foreigners.    It  is 

indeed  provided,  that  upon  every  transfer  of  the  property  of  the 

fhip,  the  certificate  fhall  be  recited  in  the  bill  of  fale.     But  if  it 

were  alfb  neccflaiy  under  this  provifion  to  recite  the  indofiementB 

made  on  fiich  certificate,  upon  every  fiicceffive  transfer,  it  would 

be  equally  neceflbry  to  recite  theindorfements  madeiqponthefeve- 

ralchange8ofmafler8,asdireAedby26G0t7.3.r.6o.^i8.  I  am  of 

opinion,  however,  that  it  is  fufficient  to  fend  copies  of  the  indorfe* 

ments  to  the  public  offices,  and  that  the  certificate  itfelf  is  enough 

to  fhew  the  owner.     In  this  cafe  there  was  no  indorfement  on  the 

transfertoZffifiprf^rr,  and  it  would  be  peculiarly  hard  upon  thepre- 

fent  Plaintiff  to  hold  the  affignment  to  him  void  becaufe  he  did  not 

require  indorfements  to  be  made  in  order  to  be  recited.     Th^ 

parties  chofe  to  run  the  rifk  of  confifcation:  the  certificate^  iiich  as 

it  was  at  the  time  of  the  fale,  was  recited :  and  were  it  neoeflaiy 

to  decide  whether  the  want  of  indorfement  upon  the  certificate 

made  the  aflignment  void,  I  fhould  incline  to  think  that  it  did 

not  [a).     Much  has  been  faid  in  &vour  of  the  policy  of  reciting 

(tf)  By  34  G«».3.  <.68.  /.  1$,  the  form  unlefs  fuch  imforrement  be  duly  made,  mbA 
eC  the  indor&OMOt  it  altered,  and  ill  cod-  a  copy  thereof  deliTered  to  dit  perfoD  an- 
t  nOs  for  iaie  ire  now  made  abtolutdy  void,    thoraed  to  sraai  outiiicates. 

the 
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the  indorfements,  but  I  tbink  it  has  not  been  fliewn  that  it  waa       1796. 
aade  neceflary  by  the  provifions  of  26  Qeo.  3-  c.  6o*  ■ 

BuLLER  J.  It  is  not  neoeflary  to  decide  whether  the jrant  of  ^^'^*^^* 
indodements  avoids  the  affigmnent;  lor  the  quefticm  here  is^  Cobno», 
Whether  the  biU  of  lak  be  infuffident  beeaufe  the  indorfemeit^ 
Sfe  not  recited  therein  ?  I  think  that  the  L^giOatiire  looked  to 
the  public  intereft  only,  as  appears  by  all  the  provifions  of  the 
aA,  andthst  they  did  not  regard  the  purehafer*  -  If  the  certificate 
of  regiftry  muft  be  entered  at  the  Cuftom-houie  with  the  indorie* 
ments  thereon,  the  iliip's  owner  muft  be  known,  and  as  the  pur« 
<:baier  muft  have  the  certificate  of  regiftry  recited  in  the  hill  cS 
&le,  he  will  be  direAed  thereby  to  refixit  to  the  Cuftom^ooiia 
fin*  any  information  which  be  may  want  If  therefore  the  public 
befiiffidentlyMewithoutanytedtaloftheindoriementsweought. 
not  to  hold  this  bill  of  fide  void,  the  words  of  the  aft  net  having. 
expreCdy  required  their  infertion.  It  has  beeflDTaffinned  that  no 
transfer  takes  place  till  theindorfiment:  but  that  is  not  true,  fitf 
the  indoriement  muft  always  be  fubiequent  to  the  transfer. 

Heath  J.  This  queftion  turns  on  the  17th  le£iio&  of  the 
t6Geo.2»  C.60.  How  can  the  indorfement  be  confidared  part  rf 
the  certificate  of  regiftry  ?  The  certificate  belongs  to  an  loitcc^ 
dent  tranfiiftion,  and  is  complete  without  the  indorlanent,  whi«^ 
is  not  like  a  condition  on  bonds  or  bills  of  exchange^  where  it  g  T.Jt.  481* 
alters  the  quality  of  the  bill  or  bond,  but  is  only  evidence  of  a 
fiibiequent  fale,  though  introduced  in  that  place.  We  cannot 
go  beyond  the  words  of  the  aA  to  create  a  cafe  of  forfeiture. 

RooKE  J.  The  26th  of  Geo.  3.  not  having  required  any 
redtal  of  the  indorfements,  we  cannot  extend  its  provifions  to 
the  prgudice  of  thefe  parties. 

Peftea  to  the  PhuntiC 


The  Mayor  and  Commonalty  and  Citizens  of  the  City  M9  sd. 
of  London  v.  The  Mayor  and  BurgefiTes  of  the 
Borough  of  Ltnn  Regis,  comm<Maly  called  King's 
Ltnn,  in  the  County  of  Norfolk  ;  In  Error. 

(In  ihe  Haufe  tf  Lords.) 

v^r  HIS  aAkm  was  conuneaced  in  the  Court  of  Common  Pka$  if  tqD  be  mtKiy 
^   l^the  prefent  Phdntifim  error,  on  the  writ  JD^^mfe^^ 


quie^um  de  theoUmio.  bmoTteorpo- 

*  nCMOtitnpt 

.finon  tallita 
aaioaw«llllnoaUi9writ2)#4^i«AfiijifMiAl5MM»fa  tU  corpoismi. 

114  l^e 
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1 796.  The  declaration  began  by  mentioning  that  the  oorporatioo  of 

King's  Lynn  imsjwnmaned  to  aniwer  why  they  required  the: 


^lImCm  "*  citiaens  of  London  to  yield  toU  within  Kin^s  Lynn.     It  then 

«•  alleged  that  the  city  of  London  was  a  body  corporate  by  pre- 

ofLYNifRtoit  Icription,  by  divers  names,  and  for  fifty  years  laft,  by  the  name 

commooiy  cailad  of  the  Mayor,  and  Commcmalty,  and  Citizens  of  the  Q^  of 

London,  and  that  the  citizens  of  London,  amongft  other 


and  privil^es,  had  time  out  of  mind  enjoyed,  and  ftill  were 
accuftomed  and  ought  to  enjoy,  the  liber^  and  privilege  that 
they  and  all  their  goods  fhould  be  quit,  and  firee  of  and  firomaQ 
toll,  paffiige^  laftage,  and  other  cuftoms,  throughout  Ei^lani% 
and  the  King^s  ports,  except  his  priiage  of  wines;  which  liber- 
ties and  privileges  were  alleged  to  bf  confirmed  by  divers  a£b 
of  parliament*  It  then  recited  that  the  King,  by  writ  under 
the  Crreat  Seal,  commanded  the  corporation  of  Kin^s  Lytm  to 
permit  the  citizens  of  Londmi  to  be  quit  of  fuch  toll,  and  other 
cuftoms,  in  Kin^s  Lapm,  or  to  fignify  caufe  why  not,  but  that 
the  corporation  of  Kin^s  Ljfnn,  not  regarding  the  writ,  had 
not  fignified  to  the  King,  as  by  the  writ  was  commanded,  and 
finoe  the  writ  had  di/quieted  the  citizens  of  London^  and  re* 
quired  of  five  of  thepi  who  were  named,  and  of  other  citizens 
of  London,  toll,  paflhge,  and  laftage,  not  being  pri&ge  of  wine, 
of  their  goods  within  King's  Lynn  and  its  port,  in  contemjA  ^ 
the  King,  and  to  the  damage  of  the  corporation  of  London, 
of  100/. 

The  corporation  of  La^nn  pleaded,  firft,  that  the  Citizens  of 
London  had  not  been  accuftomed,  and  ought  not  to  enjoy  fuch 
liberty  and  privil^e  of  being  free  of  toll  and  other  cuftoms, 
except  the  King's  prifage ;  fecondly,  that  the  five  citizens  named 
were  not  citizens  of  LoiidoTi,  as  alleged. 

Ifliie  was  joined  on  both  pleas. 

In  Eajler  Term,  1 789,  the  caufe  was  tried  at  the  Bar  of  the 
Court  of  Common  Pleas,  (fee  i  H.  Bl.  206.)  when  a  verdiA  was 
found  for  the  corporation  of  London,  on  both  iffues,  with  one 
fhilling  damages,  which  damages  were  ftated  in  the  record  to 
have  been  remitted  by  the  corporation  oi  London  to  the  corpo- 
ration of  King's  Lynn.  The  judgment  was,  that  the  citizens  and 
all  their  goods  fliould  be  quit  of  yielding  fuch  toll,  8^0. 

On  this  judgment  a  writ  of  error  was  broughl  in  the  Kin^^ 
Bench,  and  in  Hilary  Term,  1 791,  the  judgment  of  the  Common 
Pleas  was  reverfed.    (See  4  Tl  J?.  130.) 

In 
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la  confequence  of  this,  the  prefent  PlaintifR  brought  a  writ        1796* 
of  error,  returnable  in  parliament,  and  affigned  general  errors : 


to  which  the  Defendants  ha\ing  rejoined,  the  Plaintifls  hoped  '^^  ^^ndon*^' 
the  judgment  of  the  Kin^s  Bench  would  be  reverfed  for  the  fol-  v, 

lowing  among  other  Reasons:  ^fLT^-Ricu 

I.  Becaufe  the  obje£tion  made  below,  by  the  Defendants  in  ^woaly  «D€d 
error,  that  the  writ  De  effend,  quiet,  de  theoL  is  a  writ  merely 
prohibitory,  on  which  no  a£Uon  can  be  maintained,  has  no 
foundation.  TTiis  fufliciently  appears  from  the  precedents  of 
attachments  on  this  writ  given  in  the  Regifter  (258.  &  and  the 
following  pages),  which  run  thus :  Si  A.  fecerit,  SfC.  *'  time 
jxmej  Src,  B.  4*  C.  4'^."  being  manifeftly  pnxxfe  to  bring  in  the 
Defendants  to  aniwer  to  an  a6lion. 

IL  Becaufe  another  obje6lion,  infifted  on  by  the  Defendants 
in  error,  that  the  a£iion,  fbppoiing  an  a6iion  to  lie,  ought  to  be 
by  the  individual  citizens  aggrieved,  and  not  by  the  corporation 
of  London,  appears  to  be  equally  groundlefs.  In  Fitz.  N.  B. 
(227.  E.)  it  is  laid  down,  that  ^<  all  the  corporation  may  bring 
^*  the  writ  by  the  name  of  their  corporation,  and  may  have  an 
**  alias  and  attachment  thereupon,  if  need  be;**  by  which  muft 
be  underftood  the  procefs  of  attachment  in  the  Regifter,  neither 
that  book  nor  Fitzkerbert  any  where  alluding  to  a  criminal  at- 
tachment on  this  writ. 

III.  Becaufe  the  objeAion  principally  relied  on  by  the  De- 
fendants in  error  was,  that  this  afiion  is  not  maintainable  where 
no  diftrefs  has  been  taken ;  which  obje6lion  the  Plaintiff  in 
error  fubmit  cannot  be  lupported  for  the  reafons,  and  upon  the 
authorities  following : 

It  is  evident  that  De  ejfend.  quiet,  de  theol.  and  Mortflraxierunt 
are  no  more  than  different  names  for  the  fame  writ,  arifing  frim  a 
very  flight  variation  in  the  form.  The  Regi/ler  contains  no  fuch 
title  as  MoTiftraverunt :  but  feveral  writs  of  Monftraverunt  are  in- 
ferted  in  the  title  De  effend.  quiet,  de  theol.  Burgefles  may  have 
Monftraverunt  (Regijler,  259.  ft.),  and  tenants  in  ancient  demefhe 
may  have  the  writ  De  theol. ;  and  all  the  tenants  may  fiie  as  in 
Mon/lraverunt  {Fitz.  N.  B.  228.  B.) ;  fo  that  every  authority  as  to 
the  one  is  an  authority  as  to  the  other.  Lord  Coke  ( i  Iri/t.  i  do.  a.) 
fays  exprefsly,  that  a  man  may  have  Mon/lraverunt  before 
diftrefs ;  by  which  he  muft  be  underftood  to  mean  the  action  of 
Mon/lravertmty  having  clalTed  it  with  other  writs^  on  all  of  which 

the 
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179^4      the  remedy  it  by  aAunu    The /bjg^Zrr  G^mtsina  fevietBl  preM^ 

De  fffetuL  quiet.  detkeoL  and  flUadunents  ontinnv 


^^i!17m^  iR^iich  do  nol  ftate  a  diftreA;  and  other  preeedeots  of  tke  finie 

\      .    writwfaichddb   /V/sA^rA^,  (M; B. 22«. L)  in  the ovUiei of  the 

Vhra^£m$  ^^^  defiribes  thia  writ  to  lie  where  the  King^a  officer  wili 

■nminiwiti  cAd  demand  tolL    After  giving  the  ibnn  of  the  writ,  he  goea  cm  to 

Xiao*f  LtM*  ftate  that  the  party  may  have  an  alias^  plmies  and  HUtarhmmt 

againft  thoie  who  grieve  hinu    Hie  natural  meaning  i%  that 

thofe  other  writa  are  finr  a  repetition  of  the  fame  griefinoe 

complained  of  in  the  firft;  and  Fitxherbert  moft  be  guilty  ef. 

great  inaccuracy  if  to  found  the  attachment  a  new  and  dififaient 

injury  muft  have  been  committed  in  the  mean  time. 

IV.  Becaufe  tliia  writ  is  analogoua  to  other  writa  OB  wUdran 
aAion  may  be  maintain^,  and  judgment  given  cm  the  rijjb^ 
without  aftual  damage^  \Co.  LiU.  1 00.) ;  and  inch  an  eftaWiihatcnt 
of  the  rig^t  ieema  peculiarly  beneficial  in  a  cafe  like  the  prefi»t» 
of  an  exemption  fixmi  tcdl  claimed  by  a  large  bo^y  of  pafim^ 
where  the  particular  injuriea  may  be  very  numerous  and  in  eadi 
inftance  to  inconfideraUe^  that  the  individuals  aggrieved  aol 
cboofing  to  incur  the  eqpence  of  legal  proceedings  may  by  con- 
tinued acquiefcence  weakcai  or  dcftroy  the  right  of  the  coqMtf»- 
tion;  or  if  thofe  who  daim  the  toll  will  not  diftrain  fiir  %  but 
bring  aftiona  oi  q/Jumg/Ui  to  which  only  the  general  iflbe  can  be 
pleaded,  neither  the  corporation  nor  the  perfbns  aggrieved  have 
any  means,  if  none  are  afforded  by  this  writ,  of  flating  their 
exemption  on  the  record,  and  obtaining  a  dedfion  which  fhall 
either  eftabliih  or  deftroy  their  claim  for  the  future. 

V.  Becaufe  if  the  taking  of  a  diftrefi  were  neceflary,  thia  de» 
claration  does  fuf&ciently  allege  it  By  the  precedent  in  the 
Rafter  (258.  b.)  it  f^pears  that  <^  juietos  effe  permiUere  nm 
aaravertmf*  is  a  fufficient  allegation  in  the  attachment.  The 
avermoit  in  thia  declaration  is,  that  the  defendanta  did  di^uiet 
and  did  require  toll;  and  it  is  impoffible  to  contend  that  the 
declaration  is  bad  in  this  re^>e^  without  contending  that  the 
attachment  alib»  which  ftandsupon  the  authority  of  the  Regifteri 
is  equally  bad. 

VL  Admitting  that  the  declaration  ought  in  ftriflnefi  of  law» 
to  have  alleged  a  diftrefi,  the  omiffion  of  it  is  mere  form,  and 
aided  by  the  verdi^i.  If  a  diftrefi  be  neceflary  to  (hpport  this 
aAioiit  the  words  ^*  quieUn  effe  permittere  nan  curavenmf  in  the 
attadmient  muft  be  underftood  to  mean  diiquieting  by  diftidi ; 
and  if  the  defendanta  had  taken  ifiiie  upon  thb  fame  allegation  in 

tire 
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tke  declaration,  the  Haintifb  could  not,  ftppofing  a  diftreftr       i79($^ 
Qtceffiury  for  the  fu{qx>rt  of  the  aAion,  have  entitled  themfelyes 


i^mm0 


to  a  verdia  without  proving  a  diftrefi.    An  adual  diftrefi  '^^^^^^ 

ctfinot  be  more  neceflary  to  iiipport  this  aftion  than  an  aftual  «w 

impleading  to  fuj^rt  a  warrantia  eharUti  and  yet  it  is  laid  ^fZ^nvR^^- 

down  in  Fitz.  N.B.  (134. K.)  that  in  warranHa  charUej  if  De*  cemuMha^ 

ftndmt  lay  that  Plaintiff  was  ntot  impleaded,  he  thereby  con-  ^"**  »Lt«». 

fefleCh  the  warranty,  and  Plaintiff  ihall  have  judgment  to  re« 

cover  it.    By  the  fame  rule,  if  the  prefent  Plaintiffi  had  alledged 

a  diftrefi  in  their  declaration,  and  the  Defisndants  had  d^iied 

it,  they  would  have  admitted  the  exemption,  and  the  HaintiiSs 

muft  have  had  judgment  for  the  acquittal*    Here  the  exemption 

is  found  by  the  jury  ^  and  how  can  it  be  contended  that  the^not 

ftating  a  diftrefi  in  the  declaration  prevents  the  Plaintifi  from 

recovering  the  acquittal,  when,  if  the  diftrefi  had  been  ftated 

and  denied  by  the  Defendants,  the  Flaihtiffi,  notwithftanding 

that  denial,  would  be  entitled  to  recover  their  acquittal  ? 

VIL  Becaufe,  whether  the  exemption  claimed  by  the  city  of 
Lombm  extended  to  all  citizens,  was  a  matter  of  fiiA  to  be  deters 
mined  by  the  jury  on  the  trial  of  the  iflues;  and  the  exemption 
being  found  as  laid,  the  meaning  of  the  term  *<  citizens^  cannot 
oome  in  queftion  here. 

J«  Adaib. 

V.  GiBBS. 

Tlie  Defendants  in  error  hoped  that  the  judgment  of  the 
Court  of  Kin^s  Benchj  reverfing  the  judgment  of  the  Court  of 
Cdmntan  Pleof^  would  be  affirmed,  for  the  following,  among 
other  Reasons  : 

L  It  is  fiibmitted,  that  the  antiquated  writ  De  effendo  qmeium 
de  theoUmio^  to  which  the  corporation  of  London  has  thought 
fit  to  refort,  is  notremediaif  fo  as  to  be&r  tfie procefi  and  pip- 
ings of  a  folemn  aAion ;  but  is  fimply «  command  from  the 
crown,  which  being  difobeyed  ought  not  to  be  followed  with 
any  thing  beyond  ai^  attachment  for  the  contempt  Sir  Henry 
Finehy  in  his  profound  difcourfe  on  law,  (&  iv*  c*  48.)  is  a  very 
pcrinted  authority  to  this  effe^  The  laft  duster  in  that  work 
treats  of  certain  fpecial  writs  wherein  no  procefi  Beth.  It 
hepuM  in  Aefe  words: — ^  Thus  for  of  an  a&ion}  and  the 
^  fiveral  parts  of  it,  and  of  writs  both  <tfjginal  and  judicial 
**  that  b^in  or  profectite  the  a£Uoii.  Befides  which  there 
**  are  certoin  other  originals^  whidi  av^  as  it  were^  ^^edal 

^  anomalies 
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1796.        *^  anomalieB  and  exceptions  from  the  former,  being  not  it' 

**  dudiory  to  bring  any  matter  into  flea  or  Jblewm  aSHcm^  taf 

'^^ho^^on^'  "  ^y  cwnmandatory  or  prohibitory  to  do  or  leave  Jbmetking 

V.  ^  undone.     And  therefore  no  procefs  at  all  lieth  in  ihefe  Writij 

oTLTiiirRcoit  "  ^  ^^il  ^^  attachment  upon  a  contempt  for  not  ejpecuting  or 

commoDiv  caUtd  «  ob\sying  them^ — After  this  introdudlion,  SirHemy  JKmdi 

YHw.  eijunjgi^tgg  various  writs  of  this  Q)ecial  nature;  and  the  kft 

but  two  of  thefe  inftanoes  is  the  writ  De  ^jffendo  qmetum  ie 

theoUmio* 

II.  Should  the  writ  De  effendo  quietum  de  theoionio  be  deemed 
fo  remedial  9A  to  bear  an  a(6iion,  it  is  fubmitted  to  be  a  pobt 
deferving  of  confideration,  whether  on  the  &ce  of  the  record 
there  is  not  an  error  in  the  procefi  againft  the  corpcM^tiaii  of 
King^s  Lynn:  for  the  record  ftates  them  to  haTe  been  onijr 

Jummoned^  whereas  there  are  precedents  according  to  whidi  an 
attachment  ought  to  have  been  part  of  the  proce(s. 

III.  It  is  apprehended  to  be  loi  invincible  objeAicm  againft 
the  corporation  of  Londony  that  the  fort  of  gravamen  or  iiywy 
ftated  by  th^n  in  their  declaration  is  not  a£iionable.  Th^do 
not  all^e  any  taking  of  a  di/hefs  for  toll  by  the  corporation  of 
King's  Lynn.  The  injury  alleged  is  fimply  a  claim  or  requiring 
of  toU  from  the  citizens  of  London,  In  other  words,  the  aAion 
is  brought,  not  for  an  a£ltuil  damage^  not  for  an  a&ual  inpajt 
but  merely  for  damage  and  injury  feared.  It  is  then  an  adion 
quia  timet.  But  the  corporation  of  King^s  Lynn  arc  advifed, 
tlyit  there  are  only  certain  ipecial  cafes,  in  which  an  a&ion  quia 
timet  is  allowed  by  our  law;  and  that  this  writ  Lh  effenio 
quietum  de  theolonio  is  not  of  the  number.  Lord  Coke  in  his 
Commentary  upon  Littleton^  {fo^-  ^oo*  ^0  thus  eniunerates  the 
inftances  of  a£iions  quia  timet,  ^^  Note,  that  there  be  fix  writs 
*^  in  l^w,  that  may  be  maintained,  quia  timet^  before  any  mo- 
*^  leftation,  diftrefs,  or  impleading;  as,  i.  A  man  may  have  his 
**  writ  of  meihe,  (whereof  Littleton  here  fpeaks)  before  he  be 
*'  impleaded.  2.  A  Warrantia  cartce  before  he  impleaded* 
**  3.  A  MoTi/lraverunt  before  any  diftrefs  or  vexation.  4.  An 
*^  Audita  querela  before  any  execution  fued.  5.  A  Curia  daih 
<^  dicnda  before  any  de&ult  of  inclofure.  6.  A  Ne  inpf/ie  vejca 
^^  before  any  diftrefs  or  moleflation. -<- And  thefe  be  called 
<<  Brevia  anticipantia,  writs  of  prevention."  Hence  it  is  plaioi 
that  the  writ  De  ejfendo  quietum  de  theolonio  did  not  occur  to 
Lord  Coke'^  extenfive  learning  as  one  of  the  few  anticipating 

writs 
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writ8|  on  which  an  a£iion  is  fuftainable  heiote  a£hial  damage        1796!. 
received.     It  is  obfervable  alio,  that  ail  of  the  few  precedents      ■■ 
hitherto  explored  and  appealed  to  for  the  corporation  of  London  Tbj  M*yor,ftc. 
ieem  to&ilof  ferving  their  purpofeinthis.re(pe6L    Thefirftof  « 

thefeisthecafeofthei8thof£rfttwrdtheFirftagainftthebai-  Jj^^l^ki^ 
litb  o{  S(Mdiampt(mia  Mr*  Ifyley*s.PlaciUL  Parl^^  cmuma^cakA 

and  in  that  cafe  the  Abbot  of  SaitU  EAaard^i  Place^  who  was  the  ^"****  ^^^^ 
complainant,  expreisly  ftates,  a  diftre(s  upon  his  tenants  by  the 
bailifisy  and  lays  damages  on  that  account.  In  the  next  precedent, 
which  is  the  cafe  of  the  King  and  divers  citizens  6[Ldncoln  againft 
the  bailiffi  of  Burton^  in  the  a^d  of  the  feme  rdgn,  as  given  in 
Mr.  Madax^sFirma  Burgi^  Z?*  138.  the  injury  ftated  is,  the  having 
been  aggrieved  and  difquieted  hy  great  diftr^es^  to  the  damaged 
the  citizens  of  Lincoln^  who  were  joined  with  the  King  as  com-p 
plainants.  The  third  and  remaining  precedent  is  a  cafe  in  the 
Kin^s  Benchy  of  the  2d  of  Binxiard  the  Second,  in  which  certain 
tenants  of  the  King's  manor  of  Brimm^/grene  and  Norton  were 
PJaintiffi;  and  on  a  fearch  for  tliis  cafe,  made  in  confequence 
of  its  being  cited  from  Lord  Cokeys  fecond  Inftitute,  (654.  alio 
in  Dugd.  JVurtvick/hirej  lit  ed,  p*6^'j.)  the  record  has  bees 
found,  by  which  it  appears,  that  tlie  Plaintiffs  alledged  the 
tffgJrM^g  odf  diitreffes  for  toil  and  a  damage  thereby  of  2q/.  With 
tfaefe  precedents,  originally  cited  for  the  corporation  of  Londom^ 
bat  on 'this  point  at  leail  operating  againil  themfelves,  it  may 
be  proper  to  conne6l  the  chapter  De  Libertatilms  in  the  iecond 
bocd(  of  Bradon^  {cap.  24.  $  4.  &  S*fol.  57.  aJ)  In  that  part  of 
BraAon^  notice  is  taken  of  the  r^nedy  for  thofe  diiquieted  for  toll 
in  breach  of  their  privilege  of  exemption  granted  to  them  by  the 
erown.  But  in  the  only  a£lion  there  itated  for  fuch  an  injury, 
both  the  writ  and  the  count  fuppofe  an  a Aual  damage  received 
by  the  Plaintifis;  for  the  writ  calls  upon  the  Defendants  to 
aniwer  Qjiuure  ceperunt  theoUmium^  and  the  count  ipeciiies  a  di/^ 
trefr  for  the  toll  to  the  damage  of  the  Pbuntifis  in  acertain  fum. 
IV^  It  is  alfo  conceived  to  be  an  obje6lion  to  the  declaration 
of  the  corporation  of  London  in  the  prdent  cafe,  that  for  the 
iiyury  they  have  alleged  they  are  not  the  pnq)er  Plaintifik  The 
esenqption  from  tdd  under  the  royal  grants  toLondon  is  conferred 
in  fiivour  of  the  individual  citizens  of  that  place,  and  thefe  are* 
conqietent  to  defend  their  right  of  exemption  without  aid  of  the 
€»rporation.  The  corporation  of  London  is  not  even  within  the 
benefit  ofthe  exemption:  for  it  feems  to  have  been  admitted  in 

th^ 
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1796.       the  great  cafe  between  JVaUeraDdHangerj  intherMgnof  Jbniaf 
the  flr&f  (3  B^d/L  14.)  on  the  Jxmdan  exeinpti<m  fiom  prifi^ 


^l^i^Jm^  that  if  the  chamber  of  London  Ihould  traffick,  it  muft  p^  pti- 
«.  fiige;  becaufeit  isintheir/iof&tdtcBpadty^asacorporatioii,  wmi 

•f  Lrirv'iumt  ^  exemption  granted  enures  only  tx  the  citiaens  iii  their  in- 
cooiBKMiyciAtd  dividual  and  natural  capacities^.  If  then  an  inpuyhaa  been  done 
Mos  TMii.  jn  ijie  prefent  cafe^  it  itf.to  the  particular  citiaeiis,  who  ate 
named  at  having  been  ditquieted  by  the  demand  of  UdL  Bat 
thefe  are  not  fb  much  as  Co-plaii|ti£i  in  the  a^ion.  In  poinl 
of  principle  it  appears  a  ftrong  propofition  to  affert,  that  the 
corporation  of  Londonj  upon^/hom  no  demand  of  toll  is  ftaleil 
to  have  bc;^  madef  and  iqxm  whom  if  they  had  traded  it  b 
apprehended  the  demand  would  be  juftifiable,  fliall  yet  be  Plsift- 
tiffs  for  the  injury  fitmi  a  demand  of  toll  upon  individual  iaS&* 
sens,  who,  if  the  demand  is  a^Uonable,  are  cxptltAt  of  fiung  hi 
themlelves.  But  that  the  corporation  of  London  flionld  bt 
Plaintiffi  is  not  merely  quite  unneceflary.  The  receiving  of 
them  as  fuch  ieems  to  lead  to  two  a&ions  and  two  compeoft- 
tions  for  the  fame  injury :  for  a  recovery  of  damages  by  ibeooi^ 
poradon  di  London  might  not  be  a  bar  to  an  aftion  brought  by 
the  particular  citizens  immediatdy  afleAed  by  the  ^m^^aA  of 
tcXL  Befides  it  is  natural  to  afk,  where  are  die  preoadentrto 
be  found  of  fuch  an  aftion  by  the  corporation  of  any  plaee  far 
an  injury  to  certain  of  its  individual  citizens.  Here  agam,  the 
three  precedents,  already  referred  to  from  Byletfi  Placita  Pet' 
liamentaria,  Madoa^s  Firma  Btargi^  and  Lord  Cok^s  Second  th 
JKtute^  will  not  ferve  the  purpofe ;  for  in  each  of  them  the  psp 
tictilar  citizens,  who  were  aggrieved  by  having  their  ri^it  of 
•  exemption  contefted,  were  Plaintifis.  Thus  it  ieems,  thai  the 
interference  of  the  Ltmdon  corporation,  as  champions  ^itiiy 
the  caule  of  its  citizens  againft  the  corporation  of  Kit^s  Lgt»% 
is  at  the  fame  time  unneceflary,  irregular,  and  unprecedented* 
V.  Further  it  is  fubmitted  to  be  a  point  deferving  of  atten* 
tion,  whether  the  fuit  in  the  prefent  cafe  oi;^ht  not  to  have  beea 
qui  tam^  that  is,  whether  the  corporation  of  London  ought  not  to 
have  fued  as  well  for  the  King  as  for  themfelves.  Latterly,  in- 
deed, the  Courts  appear  to  have  been  lefs  ftrift,  in  requiring 
a^Uons  qui  tam^  for  matters  including  a  contempt  of  the  Kin^ 
than  in  ancient  times.  But  it  is  to  bie  coniidered^  that  in  ths 
prefent  cafe  the  a£Uon  is  not  merely  laid  to  the  contempt  of  tlit 
King;  but  aAually  proceeds  upon  a  difobedience  of  the  King^i 
t^ftofoasAf  by  wxil  uiider'llie  great  ieal^  exprefsly  redted  in  the 

declaration 
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^bolaraticxisioneof  themaangrouiidiofit    It  is  not  the  cafe       1796. 
of  a  contempt  merdy  viriualy  but  of  one  ctf  the  moft  d^«^  and 


exprffsHnd.    Perhaps,  therefore^  it  maybe  foundnottoM  ''^JJi^^;^*- 
within  the  reach  of  thofe  authorities,  according  to  which  a    '      «. 
PlaifitiiFhas  an  eleaion  to  fue,  cither  for  the  crown  andhim^  ^r't^fi^; 
m^  or  for  himi^  only  •  amma^tOlu 

VL  Laftly,  it  is  with  very  ferious  anxiety  fubmitted  on  the  >^»«'»*-^»»* 
part  ci  the  corporation  of  Kin^B  Lgftm^  that  the  declaration  of 
the  ocxporation  of  London  is  i^&ntiidly  defe^ve,  in  not  ftating 
how  the  five  citizens,  named  as  having  been  diiquieted  by  the 
demand  of  toU,  are  entitled  to  that  denomination.  More  par* 
ticularly  it  is  not  alleged,  that  they  are  hoihjreemen  and  inha* 
Uian^houfeAolders  of  Landonj  or  indeed  inhabitants  <^amf  dr» 
/criptioru  From  the  filence  of  the  decUration  in  this  relpeA,  it 
may  be  inferred,  that  the  citizens  named  are  neither  inhabitant^ 
hmifijholders  of  Zo7u20ii,.nor  inhabitants  in  anyreipe£l;  are  not 
full  and  complete  citizens  ciLondoni  but  are  peribns  belonging 
to  and  refident  in  other  places,  and  merely  connected  with 
JUmdan  by  having  purchaied  its  fireedom :  in  ot^r  words,  are 
4^tMg/£fi;eii^  freemen.  That  this  is  the  real  &A  of  the  cafe^  will 
4M||jtr|s  prefumed  be  di&vowed  on  the  part  of  the  coiporatioii 
of iSmbr.*  for,  one  great  objeA  of  the  prelent  fiiit  between 
^Ldmdfm  and  Kin^sLynn  is  to  have  it  iettled,  whether  non* 
refidentfreemen  of  London  are  within  the  benefit  of  its  charter 
.esamptions  from  toll.  It  is  not,  indeed,  admitted  by  Kin^t 
Lgpm^  that  the  London  exemption  applies  in  any  re(peA  againft 
the  Kin^sLgfun  port-duties;  becaufe  as  London  founds  upon 
charters,  ibme  of  which  are  ancient  enough  to  conflitute  9^pre^ 
Jaiptioe  exemption ;  fb  on  the  other  hand  Kin^s  Lynn  claims  a  ' 
fr^fcriptive  right  oftoU;  and  thus  if  the  latter  can  be  made  out, 
the  queftion  will  be,  which  preicr^on  ought  to  prevail,  that  is, 
which  ihall  be  prefumed  to  be  mofl  ancient.  But  though  this 
is  certainly  a  point  of  controveriy  between  the  two  corporations, 
jet,  firom  the  general  verdi£l,  this  point  is  clearly  not  open  to 
debate  on  the  prefent  record;  and  befides  the  more  immediate 
caufe  of  the  prefent  contention  certainly  was  the  claim  of  London 
to  iheker  its  non-refident  freemen  from  payiAnt  of  the  Kin^% 
lApm  portrduties.  If  the  wilh  of  the  corporation  of  Kin^s  I^pm 
had  prevailed,  there  would  have  been  a  i|)ecial  verdiA  in  the 
prefent  caie^  which  would  have  brought  forward  this  latter  qudl 
ticm  moft  completely  and  diredly  upon  the  record.  But  a  gene- 
ral verdiA  having  been  ^yen>  die  corporation  of  Kin^t  lynn  is 

driven 
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1 796.       driven  into  raifing  the  queftion  about  the  non^re/ldeni  freemen 
of  London  by  argument  and  inference  from  the  want  of  any 


''^f  London  *^'  allegation  or  mention  of  refidence  in  the  pleadings     Howerer, 
v.  it  is  conceived  that  the  corporation  of  London  will  fcare  decline 

?Ltmm^Reom  "meeting  a  queftion  fo  notorioufly  a  main  obje6i  of  their  inter- 
commonly  called  ference  by  inftitution  of  the  prcfent  fuit.    It  is  hoped,  alio,  that 
KiNo*f  Ltnn.  flujuij  ^^  endeavour  to  avoid  this  latter  queftion,  there  will  be 
found  fuflBcient  dcfe6l  in  their  declaration  to  juftify  fiyrcing  the 
point  into  difcuffion :  for  it  is  iubmitted,  that  where  any  perfbas 
claim  to  be  exempt  from  the  general  law  of  the  land,  they  t>u^ 
to  be  very  compleat,  diftin6l,  and  particular,  in  letting  forth  the 
(a6ls  by  which  they  qualify  themielves  for  fuch  exemptions ;  and 
that  merely  ftyling  the  five  perfons,  named  as  having  been  dif^ 
turbed  by  the  demand  of  toll,  citizens^  without  fpecifying  hoC 
they  are  ib  qualified,  is  too  loofe  and  general.     On  the  infor- 
mation for  a  fum  due  for  prifagc  to  the  King's  &rmer,  in  the 
cafe  of  Waller  and  Hanger^  in  the  reign  of  James  the  Firft,  it 
appears  fix)m  a  copy  of  the  original  record,  that  the  Defendant, 
who  claimed  benefit  of  the  London  exemption  from  prifage  at 
'    *       executrix  of  a  deceafcd  citizen,  pleaded  not  only  that  her  huA 
band  was  a  clothworke^r  of  London^  and  had  for  twenty  years 
before  his  death  been  continually  commorant  and  inhabiting  with- 
in London^  but  that  ihe  the  widow  and  executrix  was  a  five 
woman  of  London^  and  commorant  and  inhabiting  there. 

An  opening  being  thus  made  for  the  introdu£iion  of  this 
great  queftion,  whether  non-refident  freemen  of  London  are  en- 
titled to  the  benefit  of  the  London  exemption  from  tolls  ?  it  is 
deemed  proper,  on  the  part  of  the  corporation  of  Kin^s 
Lynn^  to  infift  againft  fuch  an  extenfion  of  the  privil^e  on  thefe 
grounds : 

(i.)  It  is  fubmitted,  that  wcw-rr^rfw/5  are  neither  within  the 
words,  nor  within  the  intention  of  the  charters  of  exemption. 

In  all  the  London  charters  the  grant  is  in  favour  of  the  homines 
and  cives  of  London.  But  how  can  one  be  laid  to  be  a  man  and 
citizen  of  a  place,  in  which  he  is  neither  houfekeeper,  nor  lodger^ 
nor  an  inhabitant  in  any  d^ree  ?  The  criterion  of  a  citizen  is 
reality^  not  merely  a  name.  But  a  citizen  without  a  houl^  with- 
out a  family,  without  refidence^  is  merely  nominal;  he  wants  die 
real  qualifications.  As,  too,  (uch  a  perfbn  comes  not  within  die 
defcriptions  of  a  citizen,  fo  he  is  clearly  not  within  the  intent  of 
the  exemption.    The  privilege,  as  Lord  Hale  [on  ports  and  cnj- 

J2  tmh 
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Umsj  Part  III.  Chap.  3.)  properly  remarks  on  priiage,  is  not        I79^« 
intuitu  per/bna,  but  intuitu  loci  (a).     It  is  locals  not  perfonaL    It 
is  intended  as  a  favour  to  peribns  of  one  place,  in  preference  to     of  London 
and  by  way  of  diftin£Uon  from  perfons  of  other  places.  ^  But  to         M'- 
admit  the  inhabitants  of  all  places  equally,  merely  becaufe  they  of LrNirlUoit 
have  purchafed  the  freedom  of  the  place  privileged,  is  to  deftroy  cowmooly  calM 
the  diftin£Uon  evidently  intended;, is  to  leave  room  for  putting 
the  inhabitants  of  all  places  upon  the  fame  footing ;  is  to  con-, 
vert  a  local  privilege  into  a  perfbnal  one. — Befides,  other  con- 
fiqu^nces  of  holding  the  privilege  to  be  independent  otre/ideiUe 
are  monilrous.     It  converts  a  privilege  of  exemption  into  a  power 
^exempting.     It  transfers  the  prerogative  of  exempting  from  the 
crown  to  the  corporation  of  London^  and  to  every  other  cor- 
poration of  the  kingdom  having  grants  of  the  fame  privilege- 
Nays..it  more  than  transfers  the  prerogative  of  exempting :  for 
it  ^lables  the  fubje6l  to  produce  the  efie£i  of  exemption,  where 
the  crown  cannot  exempt;  that  is,  as  againfl  grantees  of  ancient 
tolls,  whofe  grants  of  the  tolls  from  the  crown  are  p^ior  in  date 
to  the  crown  grant  of  exemption  from  them ;  for  the  crown 
cannot  exempt  to  the  prejudice  of  exifting  grants  of  tolls* 
Further,  it  not  only  dedu6ls  from  the  crown  the  toll,  ^  which 
otherwife  would  be  payable  by  London^  and  other  places  privi- 
leged in  like  manner,  but  enables  London^  and  each  of  th(^ 
places,  to  annihilate  all  ancient  tolls  for  all  perfons  throughout 
the  kingdom ;  and  fb,  from  time  to  time,  to  render  this  fpeciea 
of  revenue  and  property  wholly  Unprodu£live  both  to  the  crowa 
and  its  grantees.     Nay,  what  is  ev^i  worfe,  it  tends  to  change 
one  toll  for  another ;  —  to^  detra£l  the  ancient  toll  from  its  real 
proprietor,  who  is  generally  fhbje£l  Xjo/ome  burthen/or  thepub^ 
lie  benefit^  fuch  as  the  maintenance  of  a  port,  —  alid  to  fubfti* 
tate  in  its  place  a  toll  uncompenfated  by  any  fuch  benefit^  for  the 
city  of  London  and  other  privileged  places  invading  this  i|)eciea 
of  property,  namely,  a  fum  of  money  for  the  purchafe  of  their 
freedom,  both  in  fhuid  of  the  crown  and  its  grantees  of  ancient 
tolls,  and  to  the  detriment  of  the  citizens  of  ihe  very  place  ex- 
empted.    If  being  r^iden/,  and  being  a  hotifeholderj  as  well  at 
being  ajreemauy  are  confidered  as  part  of  the  qualification  of  a 
citizen,  all  this  aggregate  of  mifchief  and  injuflice  is  avoided* 
But  declare,    that  being  a  freeman  without  refidence  in  iaoy 
diara^r  and  of  any  kind  is  fufficient  to  exempt,  and  the  whole 
€/t&ich  mifchief  will  immediately  attach. 

▼ox»  I.  K  K  (a.)  la 
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1 796.  (2.)  In  the  next  place  it  is  fubmitted,  that  all  the  authorities^ 

■  hitherto  gleaned,  are  pointedly  againft  conlidering  non^re/ideni 

"^i^ond'om*^  freemen  as  citizens  within  thefe  charter  exemptions;  miyft,  if 

V.  not  all  of  them,  excluding  even  refident  freemen,  not  being  alfi> 

Sxr'^K^Ri^i  hoiifeholders  but  only  inmates  or  lodgers. 

tommonly  cilitd       go  was  it  declared  againft  fum-refidentSy  by  the  King  with  tht 
Kino-i  Lthh.  ^^.^^  ^^^^  j^^g  .^  ParUament,  in  the  elcretith  61  Henry  the 

Fourth,  on  a  confideration  of  the  London  charter  exempting 
from  prifage  of  wines, — (See  Rohd.  Pari.  1 1  Hen.  4.  (a)  vd.  3. 
j7. 646.) — Thomas  Chaucer^  who  as  King's  butler  had  the  re- 
«  ceipt  of  the  prifage  duty,  complained  to  the  Lords  by  petition 

of  grofs  abufe  of  the  London  exemption  from  prifage.  He  re- 
prefented,  that  this  franchife  was  not  granted  to  London  and 
the  Cinque  Ports,  "  except  to  the  end  that  thofe  perfbns  onfy 
**  who  dnoelli  and  hy  their  fcrvice  become  continual  dwellers  in 
**  thofe  places^  and  their  children  in  the  /aid.  places  bom,  Jhodi 
^^  have  benefit  of  the  faid  franchife.^^  His  jjetition  next  ftated 
a  grofi  abufc  of  and  fraud  ujwn  tliis  franchife  by  the  city  of 
London;  namely,  that  "in  the  ciiy  o(  London  it  is  and  hss 
"•*  been  ufed  of  long  time,  that  cy cry  Jbreignet  not  free  in  the  fidd 
**  city,  who  will  come  to  the  mayor,  chamberlain,  or  the  maften 
**  of  any  trade  in  the  fame  city,  and  pay  a  fhoall  ihm  of 
**  money  to  the  chamber,  or  to  the  mafters  of  any  trade  of  the 
«*  fame  city,  fhall  be  received  into  the  faid  freedom,  as  well  as 

♦*  he  who  at  all  times  is  a  continual  dweller  in  the  fame  citv, 

* 

•**  notwith/landing  that  he  is  of  another  tcrnn  or  borough,  to  the 
**  difiiiherifon  of*  our  faid  Lord  the  King^  as  xvell  of  the  ptifige 
which  he  ought  to  have  of  every  fucli  man  not  free,  as  of  iH 
other  ciifloms  and  duties  to  our  faid  Lord  the  King  aMb 
•*  from  them  due."  The  conclufion  of  this  petition  runs 
thus :  "  May  it  pleafe  you  to  confider  how  the  eftate  as 
**  well  of  our  Lord  the  King  as  of  his  crown  may  be  pre- 
<*  ferved  without  deftru6lion  or  prejudice,  and  thereupon  to 
**  ordain,  that  due  remedy  may  be  provided  in  that  refpe^  that 
**  is  to  fay,  by  praying  our  Lord  the  King  and  his  very  wife 
"  council  to  fend  for  the  mayor  and  aldermen  of  Lonioik 
^^  commanding  them  as  well  in  their  own  perfbns  as  the  maA 
**  ters  of  the  different  trades  of  the  faid  city,  to  ceafe  in  futnfie^ 
^^fo  to  grant  their  freedom  to  any  fbreigner,  i^ider  perS  if 

(a)  The  paragraph  at  which  tlus  cafe  l»«-     foHowt  No.  xxzii.  and  b  tbt  lift  !■  t^ 

S'ns  it,  in  the  printed  copy,  narked  73.     RoU.  it  H.  4. — ^An  abftra^l  VMy  befte> 
b  number  u  prefixed  to  the  cafe,  but  it     ia  CottM^s  Stcordi^  p«476. 

*^fyfiHmt 
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^^fcnfeiture  of  the  Jranchife  of  the  fame  cttyt  and  al/b  to  repedi        1 796. 
**  the  freedoms  to  Juch  foreigners  already  granted  in  any  trade 


"  within  the  fame  city,  if  they  have  come  to  the  &id  freedom  in  '^^ulv^on^ 

*^  manner  aforefaid,  in  regard  that  otherwife  in  a  ibort  tlme^  as  «- 

"  well  our  faid  Lord  the  King  who  now  is,  as  his  heirs,  who  o«Lthi7r«oi» 

**  ihould  be  Kings  in  future,  will  be  difinherited  of  all  their  pri^  commooly  caUed 

">i?<?  of  wine  throughout  the  tohoU  kingdom  ^^England^  by  the  ^*'^'*  ^^""' 

*^  freedom  of  the  fame  city  of  London."     To  the  petition  thus 

forcibly  concluding,  the  anfwer  is  as  follows :  ^^  The  King  wiU 

'<  iend  for  the  mayor  and  aldermen  of  the  faid  citjr ;  and  fins 

*'  thcr  has  declared  by  advice  of  the  Lords  in  Parliament,  that 

**  none  hath  or  enjoys  fuch  freedom  in  this  ccfe^  tf  he  be  not  a 

^^  citizen^  refident  and  dwelling  within  the  fame  city  s  and  that 

'^  all  others  dwelling  in  other  cities  and  boroughs^  or  towns^  &e. 

^^  have  and  enjoy  their  own  franchifes  to  them  granted,  faviqg 

^^  always  to  our  Lord  the  King  his  Inheritance  in  this  ci^."-^ 

Thus  emphatically  fpeaks  tliis  famous  Parliamentary  Record ; 

not  to.  the  city  o(  London  only,  but  to  all  other  cities  and  places 

in  the  kingdom  having  like  privileges  of  exemption  from  pri&ge 

and  other  tolls  and  duties  payable  to  the  crown.    All  are  equally 

told,  that  fuch  privileges  as  well  in  the  cafe  o(  other  tolls  and 

duties  as  in  the  cafe  of  prifage,  are  local :  that  they  belong  to 

the  real  inhabitants  and  dwellers  of  the  places  on  which  the 

crown  has  beflowed  the  privilege  of  exemption :  that  feUing  or 

giving  the  freedom  of  London^  or  of  any  other  place  to  perfbna 

refiding  elfewherc,  to  enable  their  enjoyment  of  the  fame  pri- 

TUege,  is  not  only  an  unavailing  abufe  of  their  power  of  admit- 

ting   freemen,  but  perhaps  a  fraud  upon  the  crown  and  its 

grantees  not  altogether  without  diuigerous  ooRiequenGes  to  thofe 

prafiiHng  it :  and  that  length  of  time  in  pra6lifing  fuch  fraud 

will  not  legalize  it. 

With  tliis  parliamentary  declaration  againft  non^e/idents^  the 
language  of  the  Courts  of  Wejlminfler'hall  from  the  mofl  ancient 
iimes^  to  which  this  point  about  exemption  from  toU^  is  trace- 
able, appears  to  have  imiformly  accorded.  To  evince  thisi  it  is 
deemed  proper  to  take  a  review  of  the  adjudged  <^if^. 

I.  The  firfl  of  them  is  KnoU'a  cafe  itx  the  Exch^quer^  te  long 
ago  as  the  reign  of /£fm;y  the  Sixth.  Itiscitedby  Gi/^<>p,  Re- 
ootder  oi  London^  in  his  book  on  the  Cufloms  Of  London^  P^^g^ 
34*  and  35.,  where  he  explains  what  perfbns  fhall  be  difchai^Kl 
ander  the  London  charter  of  the  fiift  ofiE{fa»n2  the  Third,  whioh  , 
graats,  that  no  pri&ge  of  wine  fhall  be  takei)  frote  (|^  citizens  of 

K&  2  London. 
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1796.       London.     In  commenting  upon  the  diftinflions  and  degrees  of 

citizens,  his  words  run  thus :  ^^  The  firft  is,  he  that  is  a  citizeB 

^rfLoKD^'  "  ^  //wAw  for  the  bearing  ofoffices'm  the  city,  and  fuch>f- 
V.  ^*  cial  intents ;  becaufe  he  is  a  freeman  of  the  city«  but  not  a 

2?^r':J:e;  "  «ti«°  '^  ^'J^  "^d  o^Uinmfice  in  the  city;  for  he  inha. 
commonlr  ciUW  <<  biteth  and  dwellcth  out  of  the  city.  And  fuch  a  citiaen  as 
XiNo't  Ltiiw.  «  ^g  |g  jj^^  £*^^  ^  citizen  as  (hall  enjoy  the  benefit  and  privily 

'*  to  be  di&harged  of  the  payment  of  priiage,  according  t6 
^  the  refblution  given  in  the  Exchequer  in  the  caft  of  oat 
'*  Knollsj  Trih.  4  Hen.  VI.  Rat.  14.,  where  it  was  ruled,  that  one 
^  that  was  a  citizen  and  Jreeman  ^London,  but  iaoelt  in  Brif- 
**  tol,  might  not  partake  of  the  benefit  of  this  charter,  infbmudi 
*<  that  he,  by  req/im  of  his  dwelling  out  of  the  city^  was  only  a 
^  citizen  to  ^Jjpecial  intent  J*  This  lame  cafe  is  cited  in  'i  Bo. 
Rep.  140.  142.  148.  and  149.,  particuhurly  by  Lord 
Juftice  Coke^  who  refers  for  it  to  the  Communia  Placita 
of  ^  Hen.  VI.  Roll.  14.  or  1 8. :  and  by  his  manner  of  ftating  the 
cafe,  it  appears,  that  KnoUs  had  9^Jhop  and  fervant  in  Ldmixm^ 
and  yet  was  excluded,  becaufe  he  himfelf  did'not  inhabit  there. 
Lord  Chief  Juftice  Fleming  and  Judge  Croke^  in  yBidftr^^, 
and  9*  cite  the  fame  cafe. 

2.  Hie  fecond  cafe  is  the  Attorney  General  againft  Hemy 
SachevereU  and  Thomas  Snede^  which  was  adjudged  in  the  &. 
chequer  in  Ect/lery  44  Eliz.  and  began  there  HiU.  43  Eliz.    It 
is  cited  in  CaUhrofs  London^  35.  Sir  John  Davis^s  Report^ 
fol.  10.  b.  3  Bul/trode^  5.    i  Ro.  Rep.   140.    142.    148.  and  hj 
Liord  Hale,  in  his  Treatife  on  Ports  and  Cuftoms  (a).     Ac- 
cording to  all  thefe  accounts  of  the  cafe,   the  point  dedded 
was  not  merely  that  rejidence  was  neceflary  to  intitle  a  freemaa 
of  London  to  exemption  from  pri&ge  imder  the  word  cives  ifi 
the  London  charter  of  the  firft  oi  Edward  the  Third,  but  dist 
he  muft  be  a  hou/holder  alfo,  inhabiting  as  an  inmate  being  bdd 
infufficient,  becaufe  inmates  are  not  Jidl  foot  and  lot  men.  1\m 
n[ioft  pointed  account  in  print  of  the  point  in  this  cafe  is  by  Sir 
John  Davis^  which  being  tranflated,  is  as  follows :  '<  Tlie  cliar- 
^^  ter  of  London  was  allowed  in  the  Exchequer  of  Esi^Uadt 
*^  44th  of  Elizabeth.     But  the  queftion  there  was,  if  a  citisai 
*^  of  London,  who  has  not  a  family,  nor  pays  fcot  and  lot,  hot 
**  fbjoums  in  the  houfe  of  another,  fhall  have  the  benefit  of 
<<  the  faid  charter  ?  In  the  argument  of  whidi  cafe,  Coke,  thai 
'<  Attorney  Genera],  put  this  dijBference  of  citizens^  m.  tint 
(f^ereis  acitisen  nomne,  a  citizen  re,  and  a  dtisest  rr  €^  mommv 
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^  But  it  wAs  refolved,  that  only  the  citizen  re  et  nomine^  viz.  he        1 796, 
**  who  is  2i  freeman^  and  alfo  inhabits  and  pays  Jcot  and  lot      — 
«  there,  (hall  be  free  of  prifage  by  the  faid  charter."     But  tWs  '^^^  ^'J°'o  *'* 
cafe  beinfir  important*  the  record  itielf  has  been  fearched  for;  v. 

and  from  a  copy  of  the  record,  the  cafe  appears  to  have  been  to  ©f  Lthm  Reow' 
this  efFe6l :  —  Sir  Edward  Cokcy  Attorney  General,  informed  for  cowmaily  wlifd 
the  Queen  agauift  S<3w:Aawe// and  Sn^de,  for  taking  and  carrjring     .'""*  ^^  ' 
away,  and  converting  to  their  own  ufe,  five  tons  of  Gafcoyne 
wine,  the  property  of  the  Queen ;  and  the  Defendants  pleaded 
not  guilty,  upon  which  the  cafe  went  to  a  jury,  who  found  a 
ipecial  verdi6l.  .  In  this  verdiA  the  charter  of  the  firft  of  JSrf- 
Viard  the  Third,  exempting  the  citizens  of  London  from  pri- 
iage,  is  given  verbatim.     It  next  ftates,  that  the  Defendants  for 
two  years  paft  had  been  freemen  of  London^  one  being  free  of 
the  Company  of  Haberdajhers^  and  the  other  of  the  Company 
of  Mercei's ;  and  that  during  the  fame  time  they  were  bodi 
abiding^  lodgings  and  refident  within  the  ci^  of  London^  but 
Moithout  any  family  or  houjhold.     It  alfo  finds,  that  they  were 
taxable,  and  liable  to  foot  and  lot  within  Londonj  but  were  never 
taxed  or  fo  burthened  there.     The  verdi£i  next  ftates,  that 
they  had  both  taken  the  oath  of  a  freeman  oi  London^  which  is 
given  at  length,  and  one  part  of  which  is  expreflcd  to  be  con- 
tributory to  all  taxes  fcot  and  lot  and  other  charges  as  a  free^ 
man  ought.    Then  the  verdi6t  mentions,  that  the  Defendants  on 
ibch  a  day  imported  into  the  port  of  London  from  foreign  parts 
5a  tons  of  Gafcoyne  wine,  and  before  feizure  or  payment  oli  the 
Queen's  prifage,  caufed  them  to  be  landed  and  to  be  lodged 
in  a  cellar ;  and  that  5  of  the  tons  were  feized  by  Lawrence 
Smithy  a  Queen's  officer,  for  prifage^  and  afterwards  taken  from 
him  by  the  Defendants.     It  was  next  found  \!ImX  for  fifty  yeart 
Iq/lpaft  no  citizen  or  freeman  qfhondonjinhabiting  and  reading 
in  it  as  crs  done  by  the  Defendants,  ufed  to  pay  any  prifage  of 
wine  to  the  Queen,     But  whether  on  the  whole  matter  the  De- 
fendants were  guilty,  the  Jury  leave  to  the  Court,  afleffing  50/. 
for  the  five  tons,  and  lol.  for  cofts  againft  the  Defendants,  if  * 
the  Court  (hould  find  them  guilty.     Afler  this  fecial  verdi£l 
there  appear  to  have  been  feveral  adjournments  by  the  Court  to 
advife  apon  the  matter.    But  at  length,  in  Trinity  Terjn,  in  the 
44th  ofElizabethj  the  Barons  gave  judgment  againft  the  Defend- 
ants. — From  this  abridgment  of  the  Latin  record  it  is  plain,  that 
according  to  the  folemn  judgment  of  the  Exchequer  in  this  cafe^  a 
freeman  ofLandanj  to  have  benefit  of  the  exemption  from  prifiige^ 

K IC  3        ^  muA 


f ©ft  CASES  IN  EASTER  TERM 

1796.       mu^hefwt(mli/refidentfhutBiCoa.hou/holder,  It  is  alio  apparent 

— —     that  the  Court  fo  conftrued  cives  in  the  charter  of  Edward  th^ 

of  LoNfDOM  ^  Third,  in  ^ite  of  an  uninterrupted  ufage  qfjifiy  year$j  found  bj 

a/''  ^^  y^y  ^  &vour  of  refident  freemen  being  only  inmates  an4 

ofLTNHKEou  Mg^s*     Further  it  is  clear,  that  in  the  44th  oi Elizabeth  there 

comnooijr  called  ^33  not  fo  much  as  a  pretenfion  to  have  cives  in  the  JLondm 

Kino  t  JLtnm 

*  charter  of  exemption  from  prifage,  conftrued  as  including  anj 
freeman  without  refidence :  and  that  then  the  only  pointwasi 
whether  9i  freeman  fhould  not  be  a  houfliolder  as  weU  as  refident. 
Nor  is  thi«  the  whole ;  for  the  record  of  this  cafe  fliews»  that  the 
oath  of  a  freeman  o/*London  was  before  the  Court ;  and  that  not- 
withftanding  the  engagement  in  that  oath  to  contribute  to  taxes, 
imd  fubmit  to  fcot  and  lot,  but  which  indeed  is  qualified  by  the 
very  fignificant  addition  of  the  words  as  a  freeman  ought^  th^ 
Court  would  not  diipenfe  with  tlie  freeman^^  being  a  refidjoA 
hou/hoLder.  Therefore  this  record  exhibits  the  decifion  of  the 
Court  in  a  ftronger  point  of  view  againft  the  extenfion  of  the 
privilege  to  re(id^it  freemen  being  only  lodgers,  than  any  ac- 
count there  is  of  the  cafe  in  the  printed  books. 

3.  A  third  authority  is  the  cafe  of  Sir  Thomas  Waller <i  a  pa- 
tentee or  leilea  of  the  crown  for  prifage  of  wine,  againfl  Francis 
HangeTy  in  the  9th  of  James  the  Firft.     It  is  reported  in  Col- 
throp's  London,  p.  2.  etfeq.  in  i  Eo.  Eep.  138.  in  More  832. 
imd  in  3  Buljl.  i.     There  is  alfo  exifting  a  manufcript  report 
of  the  cafe,  in  a  volume,  which  is  written  in  an  ancient  hand, 
and  heretofore  belonged  to  the  Yelverton  library^    The  cafe  is 
flfb   (hortly  ftated  by  Lord  Hale   in  his  Treatife  on  Porti 
and  Cuftoms  (a),  and  in  Hard?-.  302.  and   i  Sid.  130.     From 
4  copy  which  has  been  obtained  of  the  record,  it  ^pears,  that 
the  cafe  is   entered  Eqfier  gjac,   in   Roll.  163.    and  that  it 
began  in  the  Michaelmas  term  preceding.     It  was  frequeatlj 
argued  both  at  the  bar  and  from  the  Bench ;  and  on  account 
of  difference  of  opinion  amongft  the  judges  it  fecms  to  have  at 
laft  gone  off  without  any  judgujient.     The  general  point  of  the 
eafe  is  foreign  to  the  prefcnt  purpofe :  for  it  was,  whether  the 
wines  of  a  citizen  of  London^  who  died,  whilft  part  was  at  fea, 
and  whilft  other  part  was  in  the  port  oiLondon,  but  befi>re  bulk 
broken,  were  exempt  from  prifage  in  the  hands  of  the  Defendant, 
his  widow  and  executrix  ?   However,  all  the  reports  of  the  cafe  are 
full  of  a  great  variety  of  matter,  fhewing  the  neceftity  both  d 
being  refident  and  of  being  a  houfliolder,  to  qualify  a  freeman  of 
Imim  for  ei^emption  fi-om  priiage.    Eve^  the  X)e&Qdant's  own 

pleading 


IN  THE  Thirty-sixth  Year  of  GEORGE  III.  503 

pleading  implied  that  inhabiting  within  Londoji  was  eflential  to         I79^* 

complete  the  title  of  citizenfliip  foi:  the  purpofe  of  their  exemp-      ^ 

tion ;  the  defendant,  as  in  a  former  part  of  thefe  reafbns  has  been     oTlo'n  doh  *^ 
flated,  pointedly  alleging  the  commorancy  and  inhabitancy  of  her  f  • 

hulband,  and  after  his  death  of  herfelf,  fo  as  to  Ihew,  that  both  of  LYNjfRioif. 
wererg^dcTj^inas  wellasfreeofiowfitow.  The  judges  and  counfel  coramoolyctUaJ, 
alfo  appear  to  have  been  unanimous  in  confidering  a6lual  refidcnce  ^    ' 

as  indifpenfable.  Nor  is  it  a  little  fingular,  that  though  we  have 
the  arguments  of  two  Chief  Juftices  and  five  other  judges,  and 
though  on  other  points  they  differed  mofl:  widely,  yet  there  is  not 
one  of  thofe  arguments  which  doth  not  amplify  upon  th.e  abfolute 
necefEty  of  being  a  refident  hmijholder  of  London  as  well  as  dLjiee^ 
man  to  conftitute  the  chara6ler  oi  citizen  for  the  exemption  from 
prifage.  Even  Calthrop^  who  as  Recorder  ot London  may  be  pre- 
iumed  to  have  been  partial  to  its  claims,  in  his  account  of  this  cafe^ 
is  full  to  tlie  fame  purpofe.  It  would  be  almofl  endlefs  to  give  th^ 
variety  of  phrafes  which  the  Chief  Juftices  J?7«w/ng  and.Co^e,  and 
all  the  other  judges  fucceffively  ufed  to  prove  how  indifpenfable, 
they  deemed  it  to  the  defcription  ofcivisj  that  the  perfbn  claiming 
the  privilege  of  exemption  fhould  be  a  refiant,  nay,  a  hou/holder  as 
well  as  ajreeman  of  London.  Inftead  of  attempting  fo  much,  it 
may  be  fufficient  to  give  Mr,  Seijeant  Moor^%  fumming  up  of  the 
arguments  of  the  judges  oh  this  branch  of  the  argument.  His 
words,  being  tranllated  from  the  law  French^  are  thefe:  "It was 
**  r^blved  by  a//,  that  he  who  is  ciins  and  liber  homo  to  take  the 
•*  benefit  of  this  privilege,  ought  to  be  free  of  the  city,  and 
**  alfo  an  inhabitant  witliin  the  city,  and  alfo  to  be  a  pater- 
^  Jamilias  within  the  city.  For  one  maybe^Jr^of  the  city, 
**  and  not  civis;  as  if  he  removes  and  lives  elfewhere.  He  may 
**  be  a  citizen  by  habitation^  and  yet  notfi^ee.  FJe  may  be  a  cfVi* 
zen  and^ee,  and  not  a  housekeeper.  And  in  all  thefe  cafe9  he 
fhall  not  have  this  privilege."  Thus  it  is  proved  by  thi^  third 
auth6rity,  that  in  the  reign  of  James  the  Firfl,  being  an  inha- 
bitant houfeholder  was  fo  abfolutely  neceflary  to  quahfy  a  freeman 
of  London  for  exemption  from  prifage  as  a  citizen^  that  not  even 
their  own  law  officer  and  counfel  would  fet  up  a  pretenfion  to 
the  contrary.  It  fhould  alfo  be  attended  to,  that  throu^out  the 
numerous  arguments  in  this  cafe,  there  is  not  any  thing  like  con- 
fihing  this  interpretation  of  civis  to  the  fingle  charter  of  London 
for  prifage.     On  the  contrary,  there  are  various  ancient  authori- 
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1 796.        ^^  ^^  ^  (hew,  that  the  word  cixns  bears  the  fame  ieciey  anditf 
underftood  with  the  fiune  reftri^on,  in  re^fi  to  other  matters 


T^e  Mayor,  &c.  and  privil^cs  of  London.     A  fliort  extra&  from  the  manufcript 

V.  report  in  law  French  of  this  cafe  of  fValler  and  Hanger^  will 

The  Mayor,  &c.  ferve  as  an  inftance;  for  in  it  Coventry ^  afterward  Liord  Keeper, 

rocniBODly  called  though  one  c^the  counfel  for  extending  the  exemption  to  Mrs. 

^  KiKo*t  Lt«n.  Hanger  the  widow,  is  reprefented  as  making  the  following  admif- 

iion  to  the  other  fide.  ^^  He  is  not  a  citizen  ^London  if  he  is 
^*  not  a  refiant  there  and  taxable  to  fcot  and  lot,  38.4^1'^'^ 
**  45JE.III.  26,  ^HethVlL  10.  19.  for  if  he  is  not  refiant,  he 
*^  cannot  devife  lands  in  mortmain,"  4*^.  (a)  Another  inftance  is 
ihefollowingpafiagefrom  Bul/irode*sB,epoTt  ofJudgidHougkioifn 
argamet^in  Waller andJIanger.  AflercitingoneOa/^/scaie,£nHn 
SSj^ffl  and  45 £.111.  26.  on  the  Londofi  cufl^om  of  deyifing  in 
mortmain,  Judge  Houghtoti  is  made  to  proceed  thus:  <^  And  there 
'^  itisfaidby  JVnc^e^^  that  citizens  ought  to  have  fuch  franchiies^ 
^^fciUcety  thofe  to  whom  fuch  franchifes  did  extend,^7M:€f,  thofe 
**  which  were  bom  and  inheritors  in  the  Cmie  city  by  way  of  herit- 
^^  age,  or  which  are  refiantSy  and  tcLxable  to  fcot  and  lot ;  and  that 
^*  h€y  which  is  notjo^jhall  not  bejaid  to  be  a  citizen.*  The  fimne 
judge,  after  adding  otherwordsto  explain  thatacitizen  oiLondM 
means  one  who  is  commorant  and  refiant,  and  fubje6i  tojcot  and 
•  lotj  and  liable  tofupply  the  places  and  offices  there  eligible^  fitys, 

**  if  he  be  not  fuch  a  one,  he  fliall  not  be  fidd  to  be  within 
**  the  privilege  of  a  citizen."  Lord  Coke  alfo,  then  Chief  Juftice 
of  the  King^s  Bench,  is  ftated  by  Btd/lrode  to  have  argued 
generally  that  a  citizen  voitkout  refidence  is  not,  in  Judgment  qf 
law,  a  citizen.  The  whole  paflage,  from  this  part  of  Lord 
Coke's  argument,  is  fo  full  of  pertinent  matter,  that  it  deferves 
to  be  here  ftated.  According  to  Btdjirode  thefe  were  his  words : 
•*  Civis  is  taken  five  manner  of  ways  in  our  books.  Firft,  civis 
**  re  et  non  refidentid;  oxAJuch  a  one  is  not,  in  judgment  of  law,  a 

"  citizen.     And  this  appears  to  be  fo  by  35  iil?n.  VI.  fo.  1 2. pro- 

» 

,{a)  Vide   iamen  Br:  Abr.  tit.  Mart-  **  cuflomes,  6ar  cetix  \vrti%  bic  n»  fdeDtle 

matHty  pi.  35.  where  the  aie  in  38  jijf.  **  verity  ut  tredo,  car  fuit  auterment  ufe  m 

t?*  45  £d,  3.   is  thus  abridged    and   com-  **  Lomdon  ptjl  bae^  ut  dUitur,  ones  chelicuo 

mented  u}K>n :  **  yidg  que  nul  poit  devife  **  ournor  poit  devife  la  al  lay  tuxne,  ices 

**  in  mortmaine  in  Lwdon  nes  ceftuy  que  **  nul  poit  doner  in  mortmalDe,  car  ceo  eft 

**  cfl  citizen,  ct  nee  ct  inhabite'in  Zon</<>/i.  *'  hors   del  cuftome,   mes   poit  dewjt  is 

^  Q^'re  ittdjf  et  videiidrum  London  de  lour  '*  mortmaine.** 

^^cipe 
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^^  cipe  LB.  in  debt, dvem'Ehorscin(mre/identem{a\  36//^.  VI.        '79^* 
*^  fo.  28.  civi  etpannario  Londini,  and  he  did  not  dwell  there: 


^^  this  is  not  good;  for  he  may  be^nnan'ttf  ie  London,  and     i^jlohdom 
**  yet  dwell  at  York.  ^E.  IV,  fo.,io.  where  one  is  civis  de  Lon- 
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don,  and  dwells  in  another  place.  And  if  this  fufficeth  not  ofJLTMiilUoii 
**  in  legis  e/limoHonk^  turn  Ji^fficit  in  regis  ctmcejjione.  If  he  c«i«w»Jy  wlW 
<'  be  a  refident  only  in  namcy  thb  is  not  good  by  the  24JS.IIL 
<^  fo.  7.  ^Hen.y\\.  fo.  lo.  and  19.  If  he  be  not  a  citizen  and 
'^  a  freeman,  he  cannot  by  the  cuftom  devife  his  lands  in  mort- 
'<  main.  Alio  if  he  be  but  inqmlivm^  this  will  not  fenre  hia 
^  turn;  but  he  ought  to  be  a  continuing  citizen,  and  refident. 
**  He  ought  to  have  jus  hahitationis  axidJusJbdeleUis.  If  in 
<*  the  interim  he  happens  to  be  disfranchifed,  he  fliall  not  then 
^'  have  the  benefit  of  this  difcharge  of  prifage,  but  het>i^ht  to 
'*  be  a  continual  citizen.  And  if  all  thefe  do  concur  in  him, 
^^  and  he  continues  to  be  civiSf  then  he  is  every  way  complete 
'<  and  enabled  to  enjoy  the  benefit  of  this  grant  of  difcharge* 
<<  BraSion^  fol.  411.  (6)  comprehends  all  thefe  in  one  word, 
**  fcilicet  barones  Londini.*'  Here  then  Lord  Coke  not  only 
makes  the^  hahitationis  and  ihejusjbctetatis  both  equally  e^ 
fential  for  the  London  difcharge  from  prifage;  but  partly  infers 
it  from  their  being  fo  for  the  privileges  of  dtizenfhip  there. 

4.  A  fourth  authority  is  another  cafe  of  prifage ;  namely,  the 
cafe  of  Sir  JViUiam  Waller^  before  the  Barons  of  the  Exchequer^  in 
Michaelmasy  4  Cka,  I.  It  is  given  by  Lord  Halej  in  his  Treatife 
on  ports  and  cuftoms(c),  butwithoutthe  name  of  the  Defendants. 
There  is  not  any  other  report  of  it:  and  the  fearch  hitherto  made 
for  the  original  record  has  not  proved  fuccefsfiil.  However,  Lord 
Hale  having  reported  the  cafe,  puts  its  exiftence  beyond  a  doubt. 
According  to  Lord  /ib^thegcneralqueftion  was,  whether  the  ex- 
emption of  the  citizens  of  London^  under  the  firft  of  jEUw.III.  or 
otherwife,  did  extend  to  wines  imported  by  them  into  Briftolj  or 
other  the  out-portt  ?   Having  made  this  to  be  the  great  queftion, 

(«)  See  the  fame  cafe  abridged,  i?r«*^ir.  were  of  opinioo,  that  the  obje^ion  oould 

tit.  Ad(iitH>nff^/.i3.  The  writ  was  in  debt  only  be  taken  adrtou^e  of  there  by  plea 

againft  A.  B.  s'tvim  Ekorvm,  It  was  dioved  In  abatement ;  though  tf  the  Defendant  had 

to  arreft  the  judgment  on  the  ftatute  of  been  outlawed,  the  ezcepcion  would  have 

Additions,  (i  H,S'  ^' $-)  becaofe   it  did  been  good, 

not  appear  in  the  writ  of  what  place  the  {k)  Lih.S,Tra0,S,tap»t^ 

Defendant  was,  for  he  might  be  a  cidsen  {e)  llargraws Liw  /VaAr,p.zi8. 
•f  r^ri,  and  refide  elTewhere.    The  Court 

he  ' 
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1 796.        he  next  dates,  tiiat  after  feveral  arguments  the  Barons,  tma  nxr^ 
refolved  three  feveral  points.     The  firft  refolution  was,  that  by 


of  London  ^  ^cial  words,  fuch  as  ifi/id  civitatem  vel  extrdy  the  King  might 

V.  have  exempted  the  citizens  of  London  from  prifage  at  the  out- 

ofLYNN^REGis  ports.     The  fecond  was,  that  for  want  of  fpecial  words,  and  for 

comiuonijr  called  otlicr  reafons,  the  exemption  was  confined  to  the  port  o(  London. 

The  third  was,  that  "  bona  civium  muft  not  be  intended  oi  every 
^^freemandi  London;^  but  that  the  perfon  muft  be,  firft,  ^freeman 
oi London^  fecondly,  an  Miabitant  of  London^  and,  diirdly,  a 
hoi{/Iiolde7'  within  the  city.  In  explanation  of  this  laft  part  of 
the  qualification.  Lord  Hale  adds,  that  an  inmate  is  not  exempt ; 
**  Becaufe  fuch  a  man  contributes  not  to/cot  and  lot^  nor  is  bene- 
Jicial  to  the  city;  and  this  privilege  tias  granted  intuitu  civitatiSf 
notper/bms;  and  the  grant  being  in  diminiUion  of  the  Ktng^s 
"  revenue^  (hall  be  conftnied  as  ftri6lly  as  may  be,  and  the  wcord 
"  civis  be  taken  in  as  reftrained  an  expofition  as  may  be."  Thus, 
according  to  LiOrd  Hale^  the  judges  were  again  unanimous  in 
conftruing  civis  on  the  London  exemption  from  prifage  as  mean- 
ing, not  the  mere  freeman^  but  a  freeman  being  alfo  an  inhabitant 
hmi/liplder.  Thus,  too^  this  conftru6iion  was  again  adopted,  upon 
a  reafbn,  as  applicable  to  other  duties,  part  of  the  ancient  reve- 
nues of  the  crown,  as  to  the  priiage  duty;  namely,  that  the  ex- 
emption granted  to  the  citizens  of  London  was  founded  upon 
locality.  A  further  and  auxiliar}'  reafon  is  indeed  added 
to  the  refolution  in  this  laft  cafe.  But  that  reafon  alfo  s^plies 
with  no  lefs  force  to  other  ancient  crown  duties  than  to  pri- 
fage; for  in  both  cafes  an  ancient  revenue  of  the  croim  is 
diminiflicd. 

5.  Tlie  next  autliority  applicable  is  aprifagecafebeforetheCourt 
of  Exchequer,  on  the  Equity  fide,  in  Michaelmas^  1 4  Cha.  II.  whilfl 
Lord  Hale  was  Chief  Baron.  It  was  between  Sir  William  Waller 
and  Giles  Travers,  and  is  reported  in  Hardr.  301.  but  appears 
more  fully  from  a  copy  which  has  been  obtained  of  the  decree. 
The  general  queftion  in  this  cafe  was  the  fame  as  in  Sir  William 
Waller^ B  cafe  in  the  4th  of  Cha.  I .  namely,  whether  the  exemption  of 
the  citizens  of  London  from  prifage  extends  to  the  out-ports,  or  is 
confined  to  the  port  of  London.  When  the  proofs  in  this  caufe 
liad  been  taken,  and  it  came  on  for  hearing,  and  the  counfel  had 
been  heard,  the  Court  ordered,  that  a  cafe  fhould  be  agreed  on 
between  the  counfel  on  each  fide,  and  that  upon  this  cafe  there 

ftiould 
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ihould  b^  an  argument.     Accordingly  a  caie  was  agreed  upoti»        I79^* 
wd  it  is  mentioned  in  the  decree,  that  Sir  Peter  Ball  argue4 


fpr  the  Plaintiff,  and  Mr.  Serjeant  Hardrefi  for  the  Defendant.  '^t?Ll?DON^' 
Of  the  argument  of  the  counfel  for  the  Plaintiff  Waller  there  is  »• 

no  report.  But  Mr.  Serjeant  Hardrefs  gives  his  argument  for  of  Lynn^r«oi» 
extending  the  exemption  to  the  out-ports  very  much  at  length,  commonly  called 
and  in  it  great  learning  is  exhibited.     However,  the  determina^     ' ,  ^ 

tion  of  the  Court  was  again  for  the  patentee  of  the  crown,  and 
for  confining  the  exemption  to  the  port  of  London ;  and  the 
Barons  appear  to  have  been  unanimous ;  and  Lord  HcdCy  then 
Chief  Baron,  in  order  to  put  the  queftion  quite  at  reft  in  future^ 
(cems  to  have  taken  great  pains  in  framing  the  decree ;  for  it 
not  only  ftates  the  cafe  agreed  on  at  length,  but  pfurdcular ly 
enumerates  the  grounds  upon  which  the  Court  gave  juagmenL 
The  general  point  decided  in  this  cafe  is  foreign  to  the  prdent 
confideration.  But  feveral  things  are  to  be  colle6ied,  which, 
it  is  apprehended,  bear  upon  the  point  of  refidence.  Firft,  it 
appears  by  Harjtrefi^  Report,  that  the  Defendant  pleaded  hjm- 
felf  to  be  not  merely  s, freeman^  but  a  citizen  alio.  Secondly^ 
it  appears  from  the  cafe  ftated  in  the  decree,  thut  the  De&ndiuit 
made  out  his  title  of  citizenfhip  by  proving,  that,  at  the  time  of 
the  importation  of  the  wines  for  which  priiage  was  claimed,  he 
was  was  not  only  2l  freeman  of  London^  but  alfp  was  an  inha- 
bitant dwelling  in  the  city  of  London^  and  didpay  Jcot  and  lot 
there.  Thirdly,  according  to  Hardrei^  Report,  Mr.  Baron 
jUkynSy  in  his  argument,  repeated  the  do£irine  of  the  former 
cafes  as  to  the  neceffity  of  being  an  inhabitant  houfeholder  of 
London^  as  well  as  ^freeman.  His  words  are  tbefe :  "  He  that 
enjoys  this  privilege  muft  be  civis  et  liber  homoi  free  of  the 
city  and  an  inhabitant  within  the  city,  and  a  paterfamilias  too. 
If  he  want  any  of  thofe  qualifications^  he  is  not  entitled  to 
"  this  privilege,  as  was  refblved  in  Hanger^^  pafe."  Fourthly,  it 
appears  from  Hardres's  argument,  that  there  wasjlrong  evir 
dence  for  the  Defendant,  qfnonrpayment  of  prifage  by  the  citi' 
zens  of  London  at  the  out  ports :  fcwr  he  fays,  "  we  have  it  in 
*'  proof,  as  far  as  a  negative  can  be  profvedf  that  prifage  has 
"  not  been  paid  for  citizens'  good^  though  imported  elfewbere 
«  than  at  the  port  of  London''  Thif  becomes  material  for 
fhewing  that  fuch  negative  evidence,  without  fbmething  more^ 
will  not  fuffice  to  rule  the  conftru6Uon  of  a  charter  of  exemp- 
tion, if  the  fenfe  of  the  word»  is  clear  againft  the  ex«nption 

claimed* 
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1796.       daimed.     Should  any  reference  be  made  on  the  part  of  Zoiufi^ 
to  their  having  given  fuch  negative  evidence  on  die  trial  in  ti&e 


^L^f^o^'  prefent  cafe,  it  will  be  material  to  recoUea,  that  both  in  this 
9.  laft-mentioned  cafe  of  Waller  and  TVavers^  and  in  the  cafe  of 

Vt^^intt  *^*  ^^  SachevereU  before  ftated  from  the  Record,  ^  «- 
'omudmiIt  called  emption  was  in  vain  pr(q)ped  up  by  negative  evidence  in  its 
» LTim.  giyouj. .  ju  ^e  former,  as  Hardres  deferibes  it,  by  proving  non- 
payment, asfar  as  a  MuHve  is  capable  of  being praoed ;  and  in 
the  latter,  by  an  abfomte  proof,  as  the  Record  fpeaks,  diat 
there  had  been  no  pajpnent  for  J^  years  lafl  pqfl.  —  Fifthty, 
there  is  a  paflag^  in  the  decree  of  this  cafe  of  Waller  and  7>ia- 
verSf  which  fliews,  that  both  for  the  fake  of  I/mdon  itfel^  and 
for  the  fake  of  the  reft  of  the  kingdom,  the  Court  thought  it 
their  duty  not  to  encourage  the  leaft  extenfion  of  the  London 
exemption  from  prifage.  For  one  of  the  reafbns  in  the  decree 
h,  **  that  to  conftrue  their  exemption  to  extend  unto  the  wine 
**  of  the  citizens  of  Ixmdonj  imported  by  way  of  merchandize 
''  to  the  out-ports,  would  not  only  abate  the  trade  of  the  eity^ 
"  but  would  be  a  great  prejudice  to  the  trade  of  wines  in  general 
^<  throij^out  the  ^kingdom ;  for  that  they  fhould  be  ther^ 
^<  enabled  to  imderfell  other  men,  and  engrofs  the  whole  trade 
^^  in  the  out-ports,  which  cannot  be  prefumed  to  be  intended.* 
Now  the  principle  of  the  firft  branch  of  this  reafbning,  with  a 
little  change  of  words,  may  be  brought  to  bear  in  fbme  degree 
againft  the  general  exemption  of  non-reiident  freemen  oi  London 
from,  tolls  and  duties ;  for  to  bring  non-refidents  within  fuch 
privil^e,  is  to  enable  the  corporation  of  London  and  its  com- 
panies, to  deprive  its  real  and  compleat  citizens  of  the  exclufive 
benefit  intended,  by  admitting  the  inhabitants  of  other  ports 
and  places  into  a  participation.  Thus  in  one  point  of  view, 
even  London  itfelf  is  interefted  againft  extending  their  charter 
exemptions  to  non-refidents;  fijr  the  value  of  the  exemption 
muft  diminifh  in  proportion  as  the  number  of  participants  in 
it  is  increafed.  Even  the  latter  branch  of  the  reafbning  of  the 
decree  is  not  only  inapplicable;  becaufe,  if  non-refident  free- 
men of  London^  are  to  be  exempt,  then  Ltrndon^  by  a  pdrdal 
gift  of  its  freedom  to  particular  perfbns,  of  particular  places, 
may  difcourage  trade  and  commerce  in  all  others,  and  fb  caufe 
a  general  prejudice. 

To  thofe  five  cafes  of  prifage,  with  the  accumulation  of  autho- 
ri^  and  reafoning  comprifed  in  them,  it  is  thought  proper  to  add 

fbmt 
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Tome  extra^  firom  the  writings  of  Lotd  Hale^  rdatife  to  the        1796* 
(ame  fubjeA.  •— • 

In  an  original  manufcript  of  Lord  HaUy  intitutefl,  *^  Prepa^     of  Lo7^*n 
^  raUny  Notes  touching  the  R^hts  of  the  Crgftn^^  where  he  *• 

•rrites  upon  exemption  from  priiage^  he  thusr^kprefles  himfelf :  oiLttimftlaii 
*<  This  privily  belongs  in  general  to  the^y  oi  London,  by  cownonlf  oUwi 
^  a  charter  of  i  E.  III.;  to  thole  in  the  CWopie  Ports  in  reQ)e£i 
^  of  their  fervice  with  fifty-feven  fhips,  av  to  the  ancient  mem-     * 
^^  bers  thereof;  and  by  Carta  Mercatorta  to  the  Hanfe  mer- 
^  chants,  upon  their  undertaking  to  anlwer  two  fhillings  per 
^  tun  upon  all  wines  by  them  inqx>rted.     But  here  obferve^ 
<<  I.  That  no  perfon  can  take  the  benefit  of  this  privilege 
^  granted  to  London  and  the  Cinque  Pcxts^  unleis  he  be^r^^ 
'<  and  aUb  contributory  to /cot  and  Ifli,  the  grant  to  London 
«  being,  quod  de  vinis  civium  nuUa  pri/bj  &c.     And  therefore 
^  Michaelmas  9  Jac»  inter  Waller  and  Hanger^  where  a  citizen^ 
*<  owner  of  wines,  died  before  the  bulk  brokai,  it  was  a  great 
*^  queftion,  whether  the  executor  ihould  have  the  privil^e  or 
*<  no."     This  pafiage  not  only  is  exprefled,  fb  as  to  amount  to 
an  opinion  from  Lord  Hale  himfelf,  that  the  exemption  ft<na 
prifage  is  properly  conftrued  to  exclude^efm^n  of  London  not 
being  actually  contributory  to  fcot  and  lot;  but  extends  the 
iame  opinion  to  thoie  of  the  Cinque  Ports.     The  grant  of 
I  E.  III.  to  the  Cinque  Ports  is  to  the  barons  of  thoie  porty 
and  their  heirs,  which  is  interpreted  to  include  all  freemen 
of  the  Cinque   Ports.      But  this  extra£i  from  Lord  Hale 
expreisly  puts  them  on  the  iame  footing  with  the  citizens  of 
London ;  not  admitting  the  citizens  of  freonen  of  either  places 
unleis  they  are  contributory  to  icot  and  lot  there  as  well  an 
freemen. 

In  chapter  1 3.  of  the  iame  manuicript,  which  is  on  the  King^g 
power  of  ordering  commerce  and  trade.  Lord  Hale  writes  thus : 
^  Thofe  that  had  an  exempticm  from  priiage  were^  —  <*  i.  The 
^  citizens  of  London  payingjcot  and  lot. — 2.  Merchant  ilrai^ers^ 
**  who  by  Carta  Mercatorid  were  exempt  from  priiage  paying 
^  butlerage. — 3.  The  barons  of  the  Cinque  Ports.  Inter  Com' 
^  munia  Pafch.  7  £.  III.  it  came  in  qudticm,  whether  a  mer-* 
<*  chant  ahen,  being  made  a  fireman  of  Sandwich,  was  liable  to 
^'  butlerage  or  no.  It  feems  by  the  latter  opinion  he  was;  b^ 
^*  cauie  it  was  a  fum  due  by  contraA  of  the  merchants  aliens  in 
^  •ompeniatiop  of  the  remiiEon  of  other  duties,  or  at  leaft  that 

'  «  the 


J  to  CASES  IK  EASTER  TERM 

179$*        *'  the  mayor  and  burgeflS^  of  the  port  vrete^neabU  Jbr  admit* 
ting  him  to  that  liberty •     But  it  is  not  adjudg^*' -^  Here 


''or  Lo Noo if^*  ^^^^  ^^^  again  ftates  the  exemption  of  London  firom  prifiigey 
V.  a«  a  privilege  confined  to  the  real  and  compkat  dtiiens  ofLoih 

Vh^Tviltw  ^^  to  freemen  contributory  to /cot  and  lot  there.  —  Samething 
cornnumiv  called  fiirther  alio  is  brought  to  light  bj  this  laft  extras  froai  Lofd 
Ki*o'f£T!ir.    jj^^  manufcripL     It  is,  tliat  there  may  be  fuch  a  thing  as  flU 

abufe  of  the  power  of  f^dcing  freemen :  that  there  may  \sm  mjhatd 
upon  the  crown  and  tbe  proprietors  of  ancient  tolls  under  lOjtfl 
grants,  by  making  freemen  merely  to  mmdJUch  pm^neni  /  and 
that  not  only  fireemen  fii  made  are  excludable  from  the  beie- 
ficial  privileges  aimed  at,  but  perhaps  the  makers  of  tfacm  ai^ 
in  fome  way  or  other  accountable  for  abufiiig  their  finnchiie: 
and  ftill  further,  that  though  London  and  other  places  having 
like  privileges  may  give  or  barter  away  their  fii'eedom,  ib  fiur  as 
themfelves  and  their  oim  interefts  arc  concerned ;  yet  they  mi^ 
not  have  the  right  of  fo  ading  at  the  expence  of  the  rights  and 
property  of  others.     In  this  laft  remark,  as  to  the  inefficacy 
and  irregularity  of  attempting  to  extend  the  privileges  and  ex- 
lemptions  of  the  citizens  of  Londoti  to  the  inhabitanta  cxf  other 
places,  there  is  little  more  than  repetition  of  the  do&riae, 
which  Lord  Hale    him&l^  once  more  declaring  his  opinion 
Bgainft  fuch  an  abufe  of  franchiie,  has  a&ually  and  pointedly 
expreffed.     llie  pafiage  meant  is  in  page  127.  of  the  printed 
volume  containing  Lord  Hale\  Treatile  on  Ports  and  CuP 
toms  {a) ;  for  thefe  are  his  words  explaining  the  extent  of  the 
priiage  exemption  of  the  Cinque  Ports.  «  "  It  dotli  extend  only 
'^  to  fuch  as  are  trtdy  members  of  the  Cinque  Pcnrts,  and  pay 
^^  fcot  and  lot   there.      And  therefore  anciently  thofe  of  ibe 
''  Cinque  Ports  were fned^  if  they  did  colourably  admit  ary  per- 
^  fon  to  be  a  freeman  of  their  ports  that  was  in  truth  no  inha- 
<<  bitant  there,  merely  to  gain  the  privilege^  vit.  Ji  advocate 
**  wluerint  aliquem  de  libertate  fud  ^e  qui  non  5/?." 

Upon  the  whole  of  this  laft  and  grand  queftion  in  the  preSsoi 
conteft  between  London  and  Kin^s  Lynn^  it  is  fubmitted  iar  the 
lattGr,«*''^at  the  London  privilege  of  exemption  fi:*om  tolls  tad 
duties  is  local: — that  none  but  the  real  andfidl  citizen,  namely, 
ihe  freeman  of  London^  being  alio  an  inhabitani^hou/holderf  or  at 
leaft  an  inhabitant^  is  legally  participant  of  fiich  exemption:^ 
that  though  by  being  a  fireeman  of  Z»an€&7n  a  man  may  baoomet 
citizen  fi>r  certain  intentsj  and  may  as  fuch  be  futgvA  to  ooipoFi- 

tioo 
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lion  offices  and  certain  other  duties  and  payments;  yet  that  no        ^796. 
one  can  be  a  compleat  citizen,  a  citizen  for  all  intents  a  compleat 


fcot  and  lot  man,  a  fcot  and  lot  man  for  parochial  and  other  ^J lom^doh  ^ 
purpofes  as  well  as  for  corporation  offices  and  duties,  without  «• 

being  an  inkabitant^hoti/holder  as  well  as  a  freetnan :  —  that  if  dut^MRwait 
the  grant  of  exemption  fhould  be  otherwiie  conftrued,  inftead  comnioiiHr  caUci 
of  being  merely  a  grant  of  exemption  to  the  citizens  c£  London^ 
it  would  be  alio  a  grant  enabling  the  oorapration  and  compatiies 
o(  London  to  exempt  the  inhabitants  of  every  place  in  the  king>- 
dom :  —-that  if  inhabitancy  was  not  one  part  of  the  qualification 
of  a  citizen  on  thefe  exemption  charters,  all  the  ancient  tolls  in 
the  kingdom  would  be  from  time  to  time  faleable  and  diipofeable 
by  London  and  every  other  place  having  like  grants  of  exemp- 
tion, to  the  difinherifbn  of  the  crown  and  all  deriving  title  to 
fiich  property  under  royal  grants :  — •  that  the  cafes  and  autho- 
rities in  refpefl  to  exemption  frofti  pri&ge  of  wine  are  dire6l 
liuthorities,  ngainft  including  within  othef  ex^ltiptions  any  but 
freemen  being  alfo  inhahitant-houfholders ;  the  London  exemp- 
tion from  prifage  being  granted  for  the  fame  defcription  of  per- 
fbns  as  the  London  exetnption  firom  othei*  tolls  and  duties,  and 
the  reafons  for  excluding  the  mere  freemen  being  the  fame  in 
both  cafes : — that  to  Iiold,  that  civis  in  the  pri&ge  charters  de- 
icribed  the  Jidl  citizen  of  LondoHj  the  freemen  being  alfb  an 
inhabitant'hofupiolder^  but  that  the  fatne  woi*d  in  the  charter  for 
the  other  exemption  defcHbed  the  fia^  citizen  of  London^  the 
noyi-refident  freeman,  would  be  a  tnonflrous  conflru6Uon  with- 
out the  colour  either  of  language  or  of  principle  to  fuftain  the 
diflin£iion : — that  the  parliamentaiy  record  of  the  nth  oi  Henry 
the  Fourth  excludes  non-rcfident  freemen  of  London^  as  well 
from  the  general  exemption  as  from  the  prifage  one,  exprefsly 
ireprefenting  the  mifchief  of  any  other  conftru£lion  as  the  fame 
on  both  exetnptiofis : — ^that  in  all  the  cafes  fmce,  there  is  not  fb 
much  as  a  hint  at  a  diflih£tion  between  the  prifage  exemption 
and  the  general  exemption  in  this  re^e6t,  tnere  being  on  the 
contrary  a  generality  of  language  einbracing  both  as  within  the 
iame  principle  of  conflru6lion : — that,  in  fo  plain  a  Clife,  any  evi- 
dence of  non  payment  by  the  freemen  6f  tendon  without  regard 
I0  inhabitancy  ofi^ht  fum  to  be  de^ihM  2A  uMvailing  iii  the 
inftftiice  of  other  tolls  And  duties,  tA  it  formerly  was  adjudged 
to  be  in  l^e  inflance  of  Prifage  s-^-'-^vtiA  further,  that  to  permit 
iandon^  through  its  freedom,  to  extend  its  privil^^es  of  exemp- 
tion to  the  inhabitants  of  other  places^  would  not  only  be  fub- 
ftituting  a  tott  to  the  invaders  of  proptrty  Ib^ 
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1 796.       prietors ;  but  would  even  be  iacrificing  the  privilegeg  cSLondtm 
■     itielf,  that  is,  the  privileges  of  its  real  and  individual  citizois,  to 

'^  LoM ooif*  ^^  ^^^^^^  ^^  i^  corporation  and  trading  companies. 

V.  To  cpnclude,  it  is  hoped  on  the  part  oiKin^s  Ljp^  that  the 

cfLTNwRitm  P'^'^^  attempt  by  London^  to  make  its  freedom  fiibfervient  to 
coBunonW  tiUed  the  purpofe  of  evading  all  the  ancient  tolls  of  the  kingdom,  wil 
KivQiX^mir.  j^^  condemned  as  an  abufe  of  franchife  equally  unavailing  and 

unbecoming ;  and  that  the  corporation  of  London  wUl  be  eAc 
tually  reminded  in  the  language  of  Lord  Coke  whilft  Qiief  Juftice 
of  the  Kin^s  Bsnchj  that — a  citizen  wUhout  refidence  is  not  a 
gitizen  in  judgment  of  Iccw, 

T.  ERSKINE. 

S.  LE  BLANC. 

FliASS.    HARGRAVRW 

This  cafe  was  argued  at  the  bar  of  the  Hourehy  Adair  Ser^t 
and  Gibbs  for  the  Plaintiffs  in  Error ;  and  Le  Blanc  Seijt.  and 
Ef/kine  for  the  Defendants ;  and  the  (pinion  of  the  Judges  wai 

thus  delivered  by, 

EyAe  Ch.  J. — :This  is  a  proceeding  founded  on  the  writ  De 
effendo  quieium  de  theoUmiOj  a  proceeding  fo  &r  removed  from 
common  ufe,  that  it  has  been  doubted  whether  or  not  it  ever 
prevailed.  It  is  not  therefore  to  be  wondered  at,  if  in  this  at- 
tempt to  revive  it  many  difficulties  Ihould  occur ;  that  they  iboold 
not  be  of  eaiy  folution ;  that  they  Ihould  divide  the  opinions 
even  of  learned  men.  We  are  called  upon  to  offer  our  opinion 
under  all  thefe  circumftances.  It  is  our  duty  to  obey.  We 
fhall  offer  it  with  tlie  deference  due  to  the  opinions  of  thoie 
from  whom  we  may  differ.  The  long  and  frequent,  and  able 
difeuflion  which  the  fubje6l  has  undergone,  muft  have  affiiled 
to  throw  light  upon  it — We  have  this  advantage,  that  we  have 
heard  all  tiliat  can  be  offered.  We  have  endeavoured  to  profit 
by  it,  and  have  ourfelves  examined  the  fubjeA  as  fully  as  the 
time  with  which  we  have  been  indulged  would  permit 

The  judgment  of  the  Court  of  Common  Pleas  has  been  objeded 
to  on  four  grounds :    1 

Firfl,  thewrit  De  e/Jendoquiettm  de  thedoniohas  been  fuppofed 
to  be  a  mandatory  and  prerogative  writ  only,  the  proceedingi 
upon  which  mufl  end  with  bringing  the  party  into  contempt. 

(a)  Thefe  reafontfor  the  Defendants  In     and  the  property  of  Mr.  Bmrgravet  "^ 
error  are  to  be  found  in  the  Appendix  to     the    manufcript  of  Lord   JIaJe,    imitkd 


Hargravit  Juridicial  Arguments,  vol  a. ;  "  Preparatory  Notes  touching  the 

and  were  drawn  up  by  the  learned  author  "  of  the  Crown/*  cited  mnie  509^  is  i^« 

of  that  work.    The  mtnufcript  volume  of  prelent  io  the  pofTeffian  of  the  (amc  sends* 

K«pcMtscittd«ii#r5oa.,biiithepQaffligi^  num. 

12  Secondlfy 
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Secondly,  it  is  faid,  that  if  judicial  proceedings  can  be  foundetl        1 796. 
Upon  it,  the  citizens  of  London^  in  their  coiporate  capacity,  are 


iiot  the  proper  parties  to  fuftain  tliofe  proceedings.     One  of  tlic  ^^ London  *^ 
reafons  is,  that  if  toll  be  taken  or  even  demanded,  it  mull  be  v. 

from  the  individual  citizen,  and  that  the  injury,  if  any,  muft  be  J/^lt^nRegu 
to  him,  and  not  to  the  corporate  body;  and  that  the  party  in-  commonly  called 
jured  is  the  only  party  competent  to  fuftain  an  a6lionforihe  ^i^'^**^^**"- 
injury.     And  this  leads  to  the 

Third  objeftion,  that  no  particular  damage  to  any  one  isolated 
in  the  count ;  that  it  ftates  only,  that  the  corporation  have  been 
difquieted  by  the  Defendants  on  the  occafion  of  the  Defendants' 
demanding  toll,  and  that  the  Defendants  had  required  certain 
individual  citizei^  to  pay  toll :  that  neither  the  general  allegation 
of  difquieting,  nor  the  particular  inftance  alleged,  the  requiring 
the  parties  to  pay  toll,  amount  to  damage  or  to  injury,  whicli 
can  be  the  fubje£i  of  an  a6lion.  And  it  is  paiticularly  in  lifted 
on,  that  nothing  ihort  of  an  a6lual  diftrefs  tor  the  tolls  can  be 
the  foundation  of  a  proceeding  of  this  nature. 

A  fourth  obje6lion  is  ftated,  on  the  ground  tliat  freemen  of 
the  city,  not  refident,  not  houiholders,  not  paying  fcot  and  lot, 
;cannot  be  entitled  to  be  quit  of  toU. 

We  have  nodifliculty  in  pronouncing  againft  thefirft  obje6lion9 
on  the  authority  of  the  Uegifter,  which  is  conclufive.  The 
attempt  to  explain  the  attachment  mentioned  in  the  Kegifter, 
and  to  ihew,  that  it  is  merely  an  attachment  for  the  contempt  of 
the  King's  writ,  fiiils  altogether.  It  is  fued  out  by  the  party 
complaining.  It  has  not  effed  until  the  party  has  given  feciurity 
to  the  flieriff  that  he  will  profecute  his  complaint.  The  words 
are,  "  Si  A.  B.  fecerit  te  Jecurmn  de  clamore  pro/eqiten do" -^It 
docs  not  take  the  body — "  tunc  ponas  per  vadium  etfalvos  ple^ 
gios''  being  an  authority  only  to  diftrain  the  party  by  his  goods 
and  chattels  to  compel  his  appearance,  as  Sir  Henry  Finch  (a) 
treating  of  a6lions  which  concern  the  realty,  has  very  clearly 
fliewn.  It  follows  the  pUiries ;  which  Fitzherbert^  ipeaking  of 
the  writ  De  effendo  quietum  de  theolonio  {N.  B.  227.  A.)  lays,  19 
returnable  in  the  King's  Befick  or  Common  Pleas  at  the  will  of 
,him  who  would  have  it ;  and  this  attaclmient  is  alfo  returnable 
in  a  court  of  common  law,  where,  upon  the  appearance  of  the 
Defendant,  the  PlaintifFprocecds  to  count  againft  him. 

In  a  word,  this  attachment  is  that  which  i»  the  common  procefs 
OO  thoiewritsof  rightwhiljJiarethecoAmenoement  of  realaAionSf 

(«}  Sm  Book  iv.  chap.  4«  4* 
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1 796.        not  being  pleas  of  land.     The  Mofi/lraverunt  is  one  of  thofe  red 

a6lion9.     In  the  Regifter  it  is  called  "  Laquela^  qua  ejl  coraM 

^  '^^Lo'ndo^*  "  vobisper  breve  nqftrtm  de  reaor     And  this  fonn  of  attach- 

V.  ment  is  the  procefs  on  that  writ 

2?LTMl?Ria^i       We  find  nothing  in  our  books  which  in  any  d^ree  coonte- 

tommunW  called  nances  this  objection,  except  a  paflage  in  the  fecond  and  lubfc 

iNos    Tim.  q^gyj^  editions  of  Sir  JtT.  JVncA's  Dilcourfe  on   Law,  in  four 

books :  the  paflage  I  allude  to  is  in  the  chcqiter  added  to  the 

work,  which  moft  certainly  is  not  to  be  found  in  that  place  in  th« 

original  edition  in  French^  publifhed  in  161 3,  with  a  dedication 

by  the  author  himfelf  to  King  James-;  and  it  has  efcaped  my 

fearch,  if  it  be  to  be  found  any  whore  in  that  work.     Probably  it 

might  have  been  found  after  the  death  of  Sir  H.  Fin^k,  among 

the  coUe^ons  of  that  work  :  and  it  may  have  happened,  that 

the  officious  zeal  of  an  editor  has  added  to  the  work  that  whidi 

the  better  judgment  of  the  learned  author  led  him  to  rgeA. 

If  Sh*  H.  Fifich'a  memory  is  to  be  diarged  with  a  publicatiaiv 
which  I  take  to  be  fpurious,  i  alk,  where  did  a  text  writer  in  dit 
beginning  of  the  1 7th  century  find  this  do£irin&laid  down?  finoo 
what  fources  did  he  colleA  it  ?  yid  on  what  authority  does  ht 
afiume  as  clear  law,  a  propofition  flady  contradicted  by  the  Re- 
gifter, which  has  always  been  confidered  as  the  higheft  autho- 
rity to  which  we  can  appeal  in  queftions  of  this  nature,  andbf 
Fitzherberfs  Natura  Breoium^  a  book  of  little  lefe  audioritj? 
Tliis  chapter  in  Finch  is  as  incorreCl  and  unfounded  in  odier 
particulars  as  in  this  of  the  writ  De  ejffendo  quietwn  de  tkeolomo: 
for  inftance,it  includes  among  thefe  unprodu^ve  writs  the  writ 
De  carrodio  habendo;  which  Fitdierbert  ftates  expreCUj 
{N.B.  231.  A.)  to  be  a  writ,  in  which  there  fliall  be  an  aUas^ 
jHuries^  and  attachment,  if  need  be.  On  this  firit  point  we  ban 
never  entertained  any  doubt 

The  fecond  ol^e£lion  is,  that  the  corporation  of  Lmdm  an 
not  the  proper  parties  to  fuftain  a  fuit  grounded  on  the  writ  De 
fffendo  quietum  de  theolonio. 

One  of  the  reaibns  urged  in  fupport  of  this  objeAion,  vix.  thil 
the  corporation  can  have  fufi^iined  no  damage,  I  ihall  have  oc^ 
cafion  to  confider,  when  I  come  to  the  examination  of  thetUid 
objeAioii:  at  prefent  I  have  toobferve,  that  the  right  infiftednpco 
is  a  right  by  prefcripdon ;  that  it  is  the  body  corporate  who  pre- 
ibnbe;  that  there  feems  to  be  nothing  incongruous,  and  on  tilt 
contrary  there  is  an  appearance  of  propriety,  in  making  tbtti 
demandants  or  plaintiffi  in  a  writof  right,  in  whom  the  ri^  i 
Tafted,  eren adnitting  the  right  to  b^  of  fucfa  anatUN;,  astobt 


lj!j  THE  Thirty-sixth  Year  of  GEOflGE  IIL  515 

only  or  principally  enjoyed,  and  fhnts  of  it  taken,  by  the  indi-        ^196. 
viduals,   who  compofe  the  body  corporate:   added  to  which      " 
Fitzhej'bert  fays  exprefsly,  that  if  any  are  difturbed,  the  corpora-     ^  Londok  ** 
tion  may  fue.     The  paflage  is  in^W.  227.  E.     And  if  any  city  v. 

or  borough  ought  to  be  quit  of  toll  for  the  merchandizes  which  of  LTNj?REoii 
they  buy  in  another  town  or  place,  if  any  of  them  be  compelled  commoriy  called 
to  pay  toll,  aU  the  corporation  may  bring  the  writ  by  the  name 
of  their  corporation,  and  may  have  an  Alias  and  attachment 
thereupon,  if  need  be,  with  thefe  words  at  the  end  of  the  writ; 
J*  Et  diftri^ionemji  quam  eis  ed  occafione  feceri^  &c." 

A  paflage  from  the  Regifter,  under  title  Monfbraveiimt^  wan 
thought  to  countenance '  this  obje6lion.  It  is  the  rule  (for  the 
author  of  the  Regifter  is  a  text  writer,  as  well  as  a  compiler  of 
writs,)  that  when  the  attachment  was  to  be  fued,  the  names  of 
the  tenants  were  to  be  inferted.  But  this  is  explained  by  the 
obvious  neceffity  of  the  cafe.  In  the  fuggeftion  of  the  writ 
Homines  only  are  named :  they  are  not  a  corporation,  therefore 
the  individuals  muft  fuc.  In  the  prefent  cafe  there  is  a  corpora* 
ticMi,  and  therefore  the  individuals  need  not  fue. 

If  indeed  it  be  true,  that  there  mufl  have  been  an  a£lual  difl 
trefs,  or  other  pofitive  damage  to  the  party  filing,  to  give  groun4 
for  the  fuit  (which  the  third  objection  goes  to),  this  will  not  only 
'  fortify  the  fecond  obje6lion,  but  it  will  render  it  unnecefTary  to 
difcufs  it  more  particularly,  or  to  decide  upon  it ;  for  whether 
the  corporation  can  or  cannot  be  faid  to  have  fuflaincd  damage 
by  being  difquieted  by  a  demand  of  toll  made  on  fome  individuals; 
if  damage  be  the  ground-work  erf*  th«  a&ion,  the  damages 
having  been  remitted  in  this  cafe,  the  ground-work  of  thift 
a£tion  is  gone. 

But  is  it  a  principle  founded  in  the  law  of  England^  or  in 
general  policy  (if  by  that  is  meant  the  policy  upon  which  our 
judicature  ftood  in  old  times)  that  there  can  be  no  a6lion  main- 
tained without  damage,  in  the  fenfe  in  which  we  underftand 
damage  in  perfonal  adiions?  I  confider  it  as  a  fubordinate  quef?^ 
tion  whether  that  particular  damage  which  arifes  from  adlual 
diftrefs,  is  effential  to  the  fupport  of  this  particular  a£lion  by 
writ  oiDe  ejfendo  quietum  de  thedonio* 

We  muft  not  enter  upon  the  examination  of  this  queftion  with 
the  prejudices  which  the  eftablifhed  courfe  of  proceeding  in  the 
common  perfonal  afUons  may  have  created.   We  muft  lookback;^ 
llil^^tehiftoiy  of  our  judicial  poU<7  at  aa  early  periofj.  WeihalL 


•    I 
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1 79<S.        have  to  confider  the  nature  and  die  end  of  the  afiions  fomided 

in  right  as  contradiftinguiflied  from  jpojffejffiun.     We  fhall  have 

of  London     ^^  confider  the  forms  of  the  ancient  proceedings  fimply,  and 

V-  with  reference  to  their  obje^l  and  eife£l ;  and  by  means  of  that 

oi  Lt  n  Regis  reference  to  diftinguiih  between  that  which  is  form  only  and  that 

commody  called  \^hich  is  fubftance:  becaufe  liowever  facred  our  old  forms  mav 

once  have  been.  Your  Lordfhips  are  now  bound  by  pofitive  law 
to  decide  in  this  ftage  of  this  caufe,  upon  the  very  right  of  the 
cafe,  to  be  colle£led  from  the  whole  of  this  record  (if  that  ri^ 
can  be  coUc^ied)  ftripped  of  all  the  fonns  with  which  it  is 
clothed* 

The  firft  obfervation  which  the  ancient  hiftory  of  our  law  fug- 
gefts,  as  applicable  on  this  occation,  is,  that  at  the  common  law, 
in  a6lions  founded  on  the  Hghi^  no  damages  were  recoverable. 
Damages  were  firft  given  by  Stat.  20  Hen.  3.  in  Dower  and 
Quarentine ;  other  ftatutes  have,  iince  that  time,  given  damagei 
in  other  cafes;  but  many  remain  at  this  day  in  which  no 
damages  are  recoverable. 

If  damages  were  not  originally  recoverable;  if  the  rights  and 
the  right  mdy  was  to  be  recovered  by  the  judgment  of  the 
Court ;  tlie  inference  feems  unavoidable,  that  damages  a&uallj 
fuftained  could  not  be  of  the  eflence  of  the  a&ion,  and  that  the 
right  alone  was  eflential. 

Tlie  queftion  here  very  naturally  occurs,  "  What  bufineft 
^^  has  a  man  in  a  court  of  jufticc,  who  has  fuftained  no  damage, 
**  let  his  right  be  what  it  may  ?  "  And  a  fecond  queftion  allb 
occurs,  "  Shall  any  man  be  at  liberty  to  drag  another  into  t 
**  court  of  juftice,  who  has  done  him  no  injurj^?" 

To  the  firft  queftion  it  may  be  anfwered,  that  (without  con- 
troverting the  truth  of  the  propoiition,  confidered  as  a  general 
propofitioir  and  underftood  in  a  popular  fenfe,  '^  that  no  man 
^^  fhall  prefer  a  complaint  to  a  court  of  juftice  who  has  fuftained 
**  no  damage," )  a  man  may  fuftain  damage  not  pecuniary^  nor 
to  be  recompenced  by  money. 

An  extreme  jealoufy  prevailed  formerly,  refpe&ing  all 
matters  of  right :  many  a6is  entirely  unprodu£Uve  of  aAoal 
damage,  pecuniary  in  its  natureor  capable  of  being  recompenced 
by  money,  were  deemed  infringements  of  right,  damage  to  the 
right  fufBcient  to  warrant  the  ownei;^  aflerting  the  right  again! 
the  party  infringing  it,  in  an  aftion. 

Our  anceftors  thought  that  the  breath  oicahmny  tainted  mes'f 
lights ;  and  indeed  this  is  to  a  certain  esUent  the  language  of  oor 

times. 
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^mes.     The  recovery  of  the  right  by  the  judgment  of  the  Court        1 796. 
was  deemed  a  proper  fatis&6lion  for  the  damage  fultained. 


To  the  fecond  of  thefe  queftions  I  anfwer,  that  great  care  was     cf  lon  do*  *^* 
taken  that  no  man  fliould  come  into  a  court  of  juftice  without  v. 

having  the  right  in  him:  but  the  prote6lion  againft  vexation  from  ^ltnm^ReoiV 
unfounded  claims  was,  in  the  (pirit  of  the  times,  by  the  amerce-  commonly  ciHeA 
stiewiprofalfoclamore.     In  a  higher  ftate  of  civilization,  and     '"^*    ^^^ 
wlien  men's  rights  are  better  underltood,  and  better  protected, 
we  make  (atisfa6lion  to  tlie  party  dragged  into  court  and  called 
4ipon  to  refill  an  unjuft  demand,  by  giving  him  cofts. 

It  feenis  to  have  been  the  policy  of  former  times  to  open  the 
free^  accefs  to  courts  of  juftice,  and  to  offer  to  all  men  who  had 
right,  the  fauftion  of  the  judgments  of  the  courts,  for  the 
eftablilhmcnt,  fecurity,  and  prefervation  of  it. 

If  tlie  party  againft  whom  a  writ  iflued  did  not  mean  to  con- 
teft  the  right,  he  difclainied  ;  and  if  he  did  not  come  at  the  very 
firft  day  he  was  liable  to  an  amercement,  though  he  difclaimed* 
Upon  the  difclaimer  he  was  not  fimply  difmifled,  but  the  de- 
mandant had  judgment  to  recover  the  right.  At  this  day  in 
^lare  impedit  the  bifliop  difclaims,  that  is,  claims  nothing  but 
as  ordinary.  The  judgment  as  to  the  right  pafles  againft  hira 
upon  his  difclaimer,  and  tlicre  is  no  inquiry  whether  or  not  he 
did  actually  interrupt  the  patron. 

Upon  examination  of  the  ilifFereiit  wi-its  of  right,  it  will  be 
found,  that  almoft  univerfally,  if  the  right  was  of  a  nature  to 
admit  of  a  direft  interruption  by  the  a^  of  the  party,  the  writ 
is  formed  upon  fuch  a  fuppofed  interruption.  A  diftrefs  taken 
ill  contra\Tntion  of  the  right  is  one  of  the  inftances;  but  it 
is  to  he  obferved,  that  thele  writs  are  formularies  framed  for 
the  purpofe  of  bringing  the  right  into  dilbuffion,  like  thofe  of 
the  praetor ;  and  though  in  pf^cefcriptis  verbis^  from  which  the 
fiiitor  could  not  depart  without  hazard  of  lofing  his  writ,  there 
is  the  moft  direft  authority,  tfiat  in  many  cafes  it  was  not  ne- 
ceflary  that  the  a6l  of  interruption  fuppofed  by  the  writ  fhould 
have  a6lually  taken  ]place. 

Such  was  the  form  in  every  one  of  the  fix  Brevia  cattictpantia, 
as  Sir  Edxard  Coke  quaintly  calls  them.  This  appears  by  the 
precedents  in  Rqftall^  under  each  of  thofe  heads,  and  by  the  text 
oi  Fitzherbert.  Tlie  matter  fb  ftated  muft  have  been  mere  fup- 
pofal,  and  a  mere  formulary,  fuedto  introduce  the  matter  of  right 
in  thofe  cafes.  If  the  writs  ofMon/lraveruntj  Me/ne,  and  Ne  injufic 
Vi^tH  might  be  ufifed  before  thediftrefs  taken^  the  Warrant ia  cketrttf 

JUL  3  before 
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T796.       before  the  having  been  impleaded,  the  Audita  querela  before  ttb» 
cution  taken  out,  and  the  Ctiria  daudenda  before  any  damage 


''^rf  LoJl^M*"*  a^ually  fuftained  for  want  of  inclofing;  of  neceffity  the  matter 
V-  of  ibrm  alledged  could  not  be  true.     And  the  obfervation  admits 

^YiiM^REGii  "°^  ^^  ^^  anfwer  given  to  it,  that  tliough  the  mandatory  writ 
rMomonly  called  might  iflue,  the  remedial  writ  could  not ;  for  in  fbme  of  the  caiei 
^iNo  sLtsin.  ^^jq  jg  gQ  fy^jjj  previous  mandatory  writ,  the  Audita  querela  kft 

inftance,  and  the  Curia  claudenda. 

In  the  courfe  of  theie  proceedings  it  has  been  faid,  (thou^ 
I  think  it  was  not  much  prefled  in  the  argument  at  Your  Lord- 
0iips'  bar,)  that^this  writ  De  effendo  quietum  de  theolanio  was  in- 
cluded in  SirJEdtiDard  Cok^s  enumeration  under  the  head  JfoiH 
Jb-averunt.  I  conceive  that  the  foundation  of  the  argument  li€f 
deeper ;  that  in  a  writ  the  fuggeftion  of  interruption  or  damage 
is  mere  form ;  and  that,  whether  the  writ  De  e/fendb  quietum  it 
theoUmio  is  a  writ  of  Mon/iraverunt  or  is  not,,  ought  to  wei^ 
nothing  in  the  argument 

But  if  it  (hould  be  thought  necefTary  to  examine  this  argu- 
ment, thus  far  at  leaft  is  clear — This  writ  is  intimately  conneAed 
with  the  writ  of  Mori/lraverunt ;  it  is  confefledly  of  the  fame 
nature  if  not  the  writ  of  Monftraverunt.  Probably  it  was  formed 
ilpon  the  writ  of  Mon/lraverunt  under  the  Statute  of  Weftm.  2. 
which  diredis,  that  where  a  writ  is  found  in  one  caie,  and  none 
in  another  requiring  like  remedy,  the  clerks  in  the  Chanceiy 
may  agree  on  a  writ,  or  adjourn  the  Plaintiff  to  the  next  parlia^ 
ment,  when  the  writ  would  be  formed  under  the  authority  of  the 
King  and  his  counciL 

I  will  hazard  a  conje£lure  as  to  the  progrefs  of  this  writ 
De  ejfendo  quietum  de  theoUmio  to  the  maturity  in  which  it  is 
found  in  the  Regifler.  Tolls  are,  generally  fpeaking,  derived 
from  the  crown ;  many  of  them  were  part  of  the  revenues  of 
the  crown,  colle6led  by  the  bailiffs  and  officers  of  the  crown. 
When  the  crown  had  granted  to  any  defcription  of  perfons  to 
be  quit  of  toll,  or  they  could  by  law  claim  to  be  fo  quit, 
as  was  the  cafe  of  tenants  in  ancient  demefhe;  if  the  oflScen 
of  the  crown  diflrained  them  for  toll,  it  was  an  obvious  remedy 
to  apply  for  the  mandatory  writ  from  the  crown  to  its  otrn ' 
officers,  and  this  would  mofl  frequently  be  effe&ual.  6ut 
when  tolls  were  granted  out,  and  became  the  private  right  of 
other  fubjeils,  the  writ  would  not  be  obeyed;  the  graptees 
could  not  in  juflice  be  concluded  by  it;  there  muft  bean 
uppeal  to  the  law.    Then,  as  it  foems  to  me,  was  the  courfe 

ff 
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•f  proceeding  upon  the  writ  De  ejffendo  quietum  de  theoknio        >796» 
devifed  upon  the  plan  of  a  writ  of  Mari/lravetwitj  as  in  con/lmili  ' 

cqfiu     It  is  highly  probable  that  the  King's  name  might  have     ^  lond^'n-^ 
been  originally  joined  w4th  the  Plaintiff's  in  the  fuit,  as  was  «• 

formerly  the  cafe  in  prohibition :  but  what  a  mere  form  that  was,  ©f  i!vn  n^Rkou 
may  be  coUeSled  from  the  proceedinir  in  prohibition  apmst  commonly  wiieA 
on  very  well  at  this  day  without  it. 

If  I  could  go  farther  than  conjecture  as  to  this,  I  fhould  fay^ 
that  this  writ  was  a  writ  of  Mon/lraverunt  to  the  putpoie  for 
which  Sir  Edward  Coke  has  mentioned  that  writ  Whether  it 
ought  to  be  fb  confidered  or  not,  and  admitting,  for  the  iake  of 
the  argument,  that  the  form  of  this  writ  requires  that  it  ihould 
be  ftated  that  the  party  had  been  diftrained  upon ;  ftill  it  may 
be  maintained,  that  this  is  but  form,  and  that  the  truth  of  the 
&£i  is  not  neceflary  to  the  fupport  of  the  ground  of  the  a£iion» 
or  to  warrant  the  judgment. 

A  cafe  in  the  Year-Books  £^Ed,  ^Jb.4$,  b*  will  maintainr 
and  illuftrate  this  propofition.  ^^  Candi/h  Serjt.  demands  judg-^ 
**  mcnt  in  Mon/lraverurU  of , the  writ,  becaufe  they  have  not 
**  declared  how  they  were  grieved,  whether  by  diftre&,  or  other- 
•*  wife,  nor  on  what  day.  — Belknap  Seijt.  We  have  faid,  we" 
,^*  brought  a  prohibition  to  you,  after  which  you  diftrained  u» 
•*  for  other  lervices  and  diftrained  the  ten^uits. — Kirton  J.  You 
"  fhould  have  faid  how  many  beafts,  for  you  are  to  recover 
^*  damages ;  you  fhould  therefore  declare  how  you  are  damnified. 
•«  —  Thorpe  Ch.  J.  By  their  fuit  they  are  to  difcharge  the 
<<  tenancy,  as  in  &  Ne  inju/ie  vexes  at  common  law;  and  for 
"  demanding  without  more  theyjliall  have  their  a£iion  p  and  if 
<<  they  are  not  damaged  it  will  excufe  you  from  damages.  A 
*<  man  fhall  have  a  writ  of  Mefne,  though  he  be  not  diftrained, 
<^  and  fhall  recover  the  a<^uittal  pro  loco  et  tempore ;  but  he  fhall 
*'  be  difcharged  of  the  damages;  and  fb  fhall  the  land  here  be 
<<  difcharged,  and  you  excufed  from  damages." 

I  need  not  obferve  to  Your  Lordfhips,  that  if  doubts  have  at 
any  time  been  entertained,  whether  Svr  Edward  Cokeys  do&,Tme 
in  Co.  Litt.fo.  100,  was  founded,  here  is  a  judicial  authority 
which  goes  a  great  way  to  fupport  it.  Indeed  it  was  not  likely 
tlllit  he  fhould  have  broadly  ftated  fiich  an  eniuneration  of  the 
Srexna  anticipantia  without  fufficient  ground. 

There  was  another  cafe  cited  at  the  bar  from  the  Year-Book^ 
which  went  ftill  further  to  fupport  Sir  Edward  Coke.  1  may  add, 

L  L  4  that 
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1 796*        that  Fifzkerberi  and  Sir  H.  Fifich  both  adopt  this  doflrine^  ia  i(f 
fome  of  thefe  writs :  and  if  the  reafoh  for  allowing  the  writ  of 


*^of  Lo*NDON^  Warrantia  charUd  to  be  fued  out,  before  the  party  is  impleaded, 

*•  will  fupport  the  doftrine  as  to  that  one  cafe,  I  need  not  obferve 

L  itvNN  Ri«ii  ^^  Your  Lordfliips  how  that  will  break  in  upon  the  whole  train  of 

comiT^only  calitd  reafonlng  for  the  Defendant  in  error.     Why  is  a  man,  who  has 

iNo  s    VN«.  ^i^j^g^  himfelf  to  a  warranty,  to  be  dragged  into  a  court  of 

juftice  unneceilarily,  before  he  has  been  called  upon  to  perform 

his  engagement;  before  the  Plaintiff  has  fuftained  any  lols  ?  Is  it 

juft  that  he  fhould  be  haraflcd  by  a  fuit  which  was  not  rendered 

neceffary,  for  the  mere  accommodation  of  the  Plaintiff,  and  to 

better  his  feciirity  ?     The  ground  which  is  peculiar  to  this  writ 

will  not  bear  it  out*     Tlie  foundation  mud  be  made  broader  or 

the  edifice  will  &11. 

If  diflrefs,  fuppofing  it  to  have  been  alleged  in  tlie  count,  would 
in  a  cafe  of  this  nature  be  deemed  matter  of  form  only.  Your 
Lordfliips  will  hardly  think  it  neceflary  to  enter  into  a  critical 
examination  of  the  force  of  the  words  "  require  to  yield  toU^^  and 
the  difference  between  requifition  and  diftrefs  in  this  cafe,  inwhicb 
the  parties  have  appeared,  and  waving  all  queflion  as  to  the 
tbrnial  part  of  the  cafe,  have  joined  ifTue  upon  the  right,  and 
there  have  been  a  verdicl  and  judgment  upon  it 

But  let  this  examination  be  entered  into.  Diflrefs,  confidercd 
as  tlie  fubjeft  of  a  mere  perfonal  a6lion  for  damages,  is  indeed  a 
verydiflerent  thing  from  claim  and  demand;  but,  confidered  only 
jis  it  affe6ls  the  mere  right,  it  differs  only  in  degree.  Both  im- 
peach the  right.  And  why  fhoidd  not  a  itian  who  makes  a  claim 
againft  my  right,  beput  either  to  fupport  that  claim,  if  he  can,  or  to 
renounce  it  by  difclaimer  ?  Let  it  be  remembered,  that  claim  was 
confidered  by  the  common  law  of  this  country  as  a  very  fblemn 
afftrtion  of  right,  and  was  therefore  as  often  as  it  interfered  with 
the  right  of  another,  confidered  as  a  very  ferious  attack  upon 
that  right.  As  a  proof  of  the  fii-fl  branch  of  this  propoiition,  I 
would  remind  lawyers,  that  claim  prevented  a  defcent  fix>ni  tolling 
an  entry;  and  they  will  alfb  rccolleft  the  effeft  of  non-chiini  in 
fines,  and  many  other  fefs  folemn  cafes%  For  the  latter  branch  they 
will  find  a  writ  of  right  grounded  altogether  u}K)n  the  adverfary's 
having  made  a  claim.  I  allude  to  the  writ  of  Quo  jure.  * 
I  wiU  give  Your  Lordfhips  the  trouble  of  Hflening  to  Fitzherbcrft 
account  of  the  writ  of  (a)  Quojitrey  becaufe  I  think  it  very  f^pofitc 

Wi?.iV.&i«8.  F.G.I. 

to 
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to  another  part  of  the  argument  "  The  writ  of  Qtiojitre — Where        1 796. 
^^  a  man  hath  land  in  fee,  and  another  claimeth  common  on  that 


**  land,  he  who  owneth  that  land  (hall  have  this  ^Tit  againft  that  '^^^f  J^'J^o  ^"^ 
**  commoner  who  claimeth  the  common,  and  the  wTit  is  fuch.  «. 


**  Rea:  vie*  i&c.  Si  K.fecerit  tejecurum^  &c.  iuncfummoneaSy  8tc.  of  Ltnn^Reou 
**  B.  quod  Jit^  See.  ojlenfurus  quo  jure  exigit  communiam  paflura  coromonly  called 
"  in  terra  ipjius  K  Jicut  idem  K.  ntdlam  habet  comrmmiam  in  tard 


ijifius  B.  nee  idem  H.JervitiumJacit  quare  communiam  in  terrd' 

ijyfins  Ak  habere  debet^  id  dicit ;  ei  habeas  inde^  &c," — "  And 
•*  this  ^Tit  is  a  writ  of  right  in  its  nature ;  for  when  the  Plaintiff 
**  hath  declared  in  this  writ,  the  tenant  fliall  make  defence  and 
•*  fet  out  his  title  to  the  common,  and  allege  feifin  thereof 
"  and  the  efplees^  et  quod  tale  Jit  jm/tojon^  qffert^  &c.  as  the  de- 
^*  mandant  fliall  do  in  a  writ  of  right :  and  then  the  PlaintiiF  in 
**  the  Quo  jure  fliall  make  defence  and  deny  the  feifin  alleged  by 
^*  the  Defendant,  and  join  the  mife  upon  the  mere  rights  or  by 
«  battaiir 

Your  Lordftiips  perceive,  that  the  only  matter  of  complaint* 
fuggeftcd  in  the  \^Tit  was,  that  the  party  claimed  a  right  of  com-- 
mon.  But  Fitzherbafs  account  of  what  was  to  be  done  upon 
tliis  writ  goes  to  the  very  foundation  of  this  third  obje6lion.  It 
plainly  evinces,  that  the  fuggeftion  of  the  writ  was  mer^  form  on 
which  nothing  turned.  The  tenant  was  to  fet  out  his  title ;  the 
plaintiff 'was  to  deny  a  feifin  and  join  the  mife  upon  the  mere  light* 
To  claim  ^  liberties  and  franchifes  without  right  was  ufurpation 
upon  the  crown.  The  writ  of  Q,wo  ^xairanto  proceeds  upon  claim* 
Claim  was  always  one  of  the  legal  modes  in  which  rights  wer^ 
aflerted  in  courts  of juftice.  Franchifes  were  formerly  claimed  in 
the  Iter^  they  arc  now  claimed  in  the  Exchequer^  The  writ  De 
libertatibus  allocandis  iflfued  upon  claim  made  to  the  juftices.  Fitz. 
229.  B-  Your  Lordftiips  will  recolle6l,  that  the  moft  fblcmn 
aflertion  of  right,  which  the  hifl:ory  of  this  country  can  fumifll, 
was  by  r/am.(fl) 

The  precedents  of  writs  in  the  Regifter  are  frequently  "  qtuxre 
**  di/irinxit:^*  but  there  are  feveral  forms  of  writs  in  the  Regifter 
under  the  title  Mortftraverunt^  and  other  titles,  whei*e  the  fug- 
geftion is  "  quod  exigit.^*     In  Monflraverunt  the  party  is  com- 

(a)  His  Lordihip  probably  alluded  to  the  ^  do  claims  demand,  and  infiit  upoir  all  and 
words  in  the  decbratioii  of  right  recited  in  "  (ingular  the  premifes  as  their  undoubted 
X  JVill,  l^Mary,  Srjf. ».  c,  1,  •/«. «  and  they     «  r i jhts  and  libtrtiei.*' 

manded 
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1796*        manded  quod  mm  exigat ;  lie  is  required  to  ihew  quote  exigiU 
There  are  alfo  under  title  De  ejjendo  qtiietum  de  theoUmio  fovasr 


rfLoNDpif^  writs  in  which  diere  is  no  fuggeftion  of  a  diftreis.     I  ought  not) 
tr.  to  omit  mentioning,  that  there  are  to  be  found  mRqftal  precedents 

anLTM nReoii  ^^  iffues  joined  upon  tlie  faA  of  interruption  fuggefted  in  thefe 
oMBmoaly  ckUad  writs,  I  believe,  the  &6i  of  the  taking  a  diftrefir  But,  in  thole 
'  inftances,  there  being  no  denial  of  the  right,  the  party  had  judg- 
ment to  recover  the  right  Probably  it  will  be  found  that  tbofe 
iflues  were  offered  in  cafes  whereby  ftatute  damages  might  be 
recovered  as  well  as  the  right,  and  that  they  were  offered  to  pitK 
te6i  the  party  from  the  damages.  However  underftood,  they  make 
a  clear  diftin£lion  between  the  right  and  the  accidental  pecuniary 
damages  fuilained  in  reipe6l  of  it. 

And  therefore,  neither  upon  the  reafon  or  policy  of  the  law^ 
the  nature  of  the  remedy,  authority  in  law,  or  upon  precedenV 
can  it  be  maintained,  that  the  a6lion  does  not  lie,  or  that  the  count 
is  bad,  becaufe  no  a6lual  diftreis  has  been  taken  or  even  ftated 
to  have  been  taken. 

The  fourth  objeAion  remains  to  be  confidered. 

The  ground-work  of  this  obje^on  is,  that  the  preicriptioD 
to  be  quit  of  toll  does  not  extend  to  mere  freemen,  non-refi(knt8, 
not  houfeholders,  and  not  payiog  fcot  and  lot  (a).  If  this  were  is 
how  is  the  objection  upon  this  record  to  be  %^ped  ?  Is  it  an  olh 
je6lion  in  law  to  the  prefcription  as  laid  ?  or  is  it  the  objection 
that  the  individual  citizens  of  whom  toll  has  been  demanded,  are 
not  brought  within  the  prefcription  as  laid  ?  There  is  no  opening 
for  the  obje£lion  in  either  way  upon  this  record. 

The  ftrongeft  way  of  putting  it  (if  the  a&  of  parliament  for 
confirming  the  cuftoms,  Sfc*  of  the  city  does  not  ftand  in  the  way) 
is,  as  an  objeAion  to  the  prefcription  as  laid,  becaufe  the  verdiA 
would  be  no  prote6iion  againft  an  objection  fb  ftated;  andthepe> 
ticular  ground  of  obje6iion  would  be,  that  a  prefcription  for  all 
citizens  without  reftri6iion  or  qualification  is  unreafbnable  and 
void.  But  if  Sir  EdwardCoke?^  opinion,  as  ftated  hjBuybrode^  is 
w^-fbunded,  that  ^ntizen  without  refidence  is  not  in  judgment 
of  law  civis^  then  the  cives  in  the  prefcription  muft  mean  citizens 
refident ;  and  the  averment  that  the  feveral  perfbns  of  whom  toll 

(a)  In  a  fubCequent  cafe  of  The  Corpo-  the  jury,  under  the  diredion  of  the  OaaR« 

ration  of  London  v.  The  Corporation  of  found  that  a  freeman  of  Lmtdnm  b  not  ci- 

Lkteifodf  which  was  tried  at  bar  in  the  empt  from  toll,  unlefs  he  be  TtUtOi,  '»• 

Court  of  EKibefwr  in  Eafier  Term  1799,  habitant,  and  in  fcot  and  lot. 
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was  demanded  were  cives,  is  tantamount  to  an  aveiment  that        I79<$« 
they  were  citizens  refident,  which  removefi  all  obje6iion.  — __ 

If  civis  is  in  judgment  of  law  a  mere  general  term,  we  have  not  ^londpk^^ 
heard  upon  what  grounds  of  law  it  is  to  be  argued  without  the  tr. 

affiftance  of  fa6is  which  are  not  upon  this  record,  that  the  pre-  JiZmnRxM 
icription  cannot  extend  to  citizens  in  the  largeft  ienfe  of  the  commoalypdled 
word  which  the  law  will  adopt.     It  muft  be  firft  accurately  de-  ^'"^  * 
fined  what  is  a  citizen ;  and  then  it  would  be  to  be  confidered> 
whether  all  perfbns  of  that  defcription  were  in  judgment  of  law 
capable  of  taking  the  benefit  of  the  prefcription ;  and  that  muft 
be  refblved  in  the  n^ative,  before  the  obje6lion  to  the  prefcrip-- 
tion  a»  laid,  could  arife;  all  which  may  perhaps  be  matter  for 
very  ferious  difcufiion  hereafter.     At  prefent  I  fliall  content  my- 
felf  with  obferving,  that  the  authorities  in  the  caie  of  prifiige 
ieem  to  have  no  necefiary  application  to  'the  right  to  be  quit  of 
tolls,  except  as  far  as  diey  go  to  maintain -^ir  Edward  Colc^% 
pofition,  that  a  citizen  without  refidence  is  not  in  judgment  of  ^ 

law  a  citizen ;  which,  for  the  I'eafoil  I  have  given,  will  not  afiift 
the  obje6lion  to  the  prefcription  as  laid. 

As  to  the  pra£iice  of  felling  the  freedom,  and  consequently 
felling  the  franchife,  and  defrauding  the  crown  and  its  granteei 
of  their  rights,  it  is  an  anfwer  to  fay,  that  upon  this  record,  out 
of  which  we  muft  not  travel,  it  does  not  appear,  nor  can  we  take 
notice,  that  the  freedom  can  be  fold,  or  that  it  has  been  fold  to 
the  perfons  defcribed  as  citizens  upon  this  record.  The  fa6tt 
therefore,  out  of  which  the  obje6lion  in  law  is  to  arife,  are  not 
before  Your  Lordfhips. 

In  this  and  in  other  refpe6ls,  it  feems  to  be  a  mixed  confidera- 
tion  of  fa6l  and  of  law,  and  for  inquiry  by  the  jury  what  fort  of 
citizens  were  to  have  the  benefit  of  this  prefcriptioh ;  as  it  cer- 
tainly would  be,  whether  the  individuals  had  the  qualification 
which  the  prefcription  required.  Ifliies  having  been  joined  upon 
both  points,  and  the  jury  having  decided  upon  them,  and  the 
fiiAs  upon  which  they  have  decided  not  being  before  Your  Lord- 
fhips, we  cannot  advife  Your  Lordfhips  to  enter  fiirther  into  thi« 
fourth  objeftion. 

Tliis  attempt  to  revive  a  courfe  of  proceeding,  which,  if  not 
obfolete,  has  certainly  for  a  long  time  gone  into  difiife,  has  been 
the  fubjed  of  fome  animadverfion.  This  however  i^ay  be  faid 
for  it ;  that  it  has  condu6led  the  parties  by  a  very  fhort  road 
indeed,  if  we  compare  this  record  with  our  modem  pleadings,  to 
ifliies  upon  what  the  parties  underftood  at  the  time  to  be  the  very 
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1 796.        right  in  difi)ute  with  them,  free  from  nil  the  embarraffinents  which 

forms  and  words  are  too  apt  to  create.     And  I  muft  fey,  that  if 

The  Mayor,  fcc.  ^hefe  writs  of  right  could  be  profecuted  without  the  delays  in 

of  London  ...  .  • 

V  procefs,  eflbigns,  Sfc,  with  which  they  are  burthened,  it  would  be 

The  Msiyor.  Ire.  jj^u^.^  for  the  benefit  of  the  fuitors  that  more  of  them  (hould  be 

of  Lynn4R.«gis 

•ommoniy  called  introduced  into  practicc. 

KiKo*8  Ltnn.       Upon  the  whole  of  the  cafe  I  conclude,  and  am  now  to  ofier 

to  Your  Lordftiips  the  unanimous  opinion  of  the  Judges,  that 
the  matter  in  this  record  was  fufficient  to  entitle  the  original 
Plaintiff  in  the  a6lion  to  recover. 

After  hearing  the  opinion  of  the  Judges,  the  Houie,  on  the 
motion  of  the  Lord  Chancellor,  refblved,  that  the  judgment  of  the 
Court  of  Kin^s  Bench  fhould  be  reverfed,  and  the  judgment  of 
the  Court  of  Common  Pkas  affirmed. 


^•y9«k'  Clifton  v.  Gerrard. 

Under  a  cove-  HPHis  was  a  demurrer  to  a  declaration  in  covenant,  and  the 
iwnt  by  a  leiiee     X    queflion  was.  Whether  under  a  demife  of  a  coal-mine  at  a 

of  a  coal-mine  to^  '  yioiii»i^ 

pay  a  moiety  of  certain  yearly  rent  "  and  alfo  one-half  part  or  fhare  of  all  fuch 
•U  fuch  fumi^of  ti  fujns  q{  money  as  all  or  any  part  of  the  cannel  to  be  gotten  by 
coab  there  raifed  "  virtue  of  the  faid  iudcnturc Jhall Jell JoT  at  the  pifs  mouth  over 

'^i{f/Zufb,  "  ^^^^^  ^"^^^  4^-  *^^  bafkct"  the  PlaintifF(«)  was  entitled  to  claim 
the  leiTee  was  .  oiic-lialf  of  fuch  fums  of  money  as  had  been  produced  by  the  fale 
t  rawctv  ©rthe^  of  the  cauncl  at  other  places  than  at  the  pit -mouthy  it  being  averred 
money  which  the  that  the  cauncl,  if  fold  at  the  pit-mouth,  would  have  produced 
elfewhew!*would  ^^^ovc  4^. /?^  bafket ;    (See  the  record  at  length  upon  Error, 

have  produced       7  Term  Rep,  676.) 

tnouth.^'^  *  '^^  opinion  of  the'  Coiirt  was  this  day  delivered  by 

Eyrel. contra,  EvRE  Ch.  J.  We  all  agree  that  it  may  be  colle6led  from 
the  whole  of  the  deed  taken  together,  upon  which  this  action  is 
brought,  that  it  was  intended  that  a  proportion  of  the  profit  upon 
all  coals,  not  being  refufe  coals,  which  fhould  be  raifed  from  the 
collieries  demifed,  fhould  go  to  the  lefTor,  the  owner  of  thefe 
collieries.  The  queftion  between  us  has  been,  whether  the  parties 
have  ufed  the  proper  and  effe6live  means  to  carry  this  intentioninto 
execution?  The  flipulation  is,  that  the  Icflbr  fliall  receive  a  certain 
proportion  of  the  price  which  the  coals  raifed  fliall  fell  for  at  the 
pit's  mouth.    Probably  all  the  coals  raifed  were,  at  the  time  when 

{a)  Therv  weieorisiAfUy  two  Plaiotifis,  but  the  death  of  one  was  fuggeftad  on  recoid 
Wefore  judgment. 

this 


IN  THE  Thirty-sixth  Year  of  GEORGE  III.  525 

this  ieafe  was  made,  fold  by  thofe  who  raifed  them  at  the  pit^s        179^* 

mouth)  and  as  long  as  they  continued  to  be  ib  ibid,  the  provifion      

for  fecuring  to  the  leffor  his  proportion  of  the  profits  would  be  ^^l^^^ 
iufficient  In  point  of  fa6i,  large  quantities  of  the  coals  raifed  Gireaip. 
have  for  fbme  years  laft  paft  not  been  fold  at  the  pit's  mouth, 
but  have  been  fold  at  other  places  by  thofe  who  raifed  them. 
My  Brothers  are  of  opinion,  that  the  change  of  circumflances 
Ihould  not  be  allowed  to  defeat  the  intent  of  the  deed,  and  that 
to  effe6luate  that  intent  the  words  "  fhall  be  fold*  at  the  pit's 
mouth'*  may  be  conftrued  to  mean  "  Ihall  be  worth  to  be  fold 
at  the  pit's  mouth,"  and  I  agree  with  them  in  thinking,  that  if 
the  words  were  capable  of  that  conftrudlion,  there  might  be  an 
averment  what  the  coals  were  worth  to  be  fold  at  the  pit's  mouth, 
and  that  the  proportion  of  the  profit  to  be  rendered  to  the  leflbr 
might  in  that  manner  be  afcertained,  and  that  this  would  fup- 
port  the  prefcnt  a£lion.  The  point  upon  which  I  differ  from 
my  Brothers  is  this :  I  am  apprehenfive  that  the  words  "  fhall 
fell  for  at  the  pit's  mouth"  will  not  bear  out  the  conflru£lion 
which  is  put  upon  them.  I  am  quite  fatisfied  tliat  the  parties 
did  not  mean  to  ufe  them  in  fuch  a  fenfe,  but  on  the  contrary, 
they  ufed  them  in  their  plain  and  obvious  fenfe,  in  which  the 
terms  of  the  covenant  are  adi^ted  to  that  mode  of  felling  the 
coals  raifed  which  prevailed  when  the  leafe  was  made.  I  believe 
the  fubftantial  jufl;ice  of  the  cafe  will  be  reached  by  the  opinion 
which  my  Brothers  have  formed  upon  this  deed,  and  I  can  only 
add,  that  I  am  forry  I  cannot  fatisfy  myfelf  to  fubfcribe  to  it. 
Per  Curiam^  Judgment  for  the  Plaindfil  (a) 

{a)  This  judgnent  wai  reverfed  upon  error  in  the  King's  Binsb,    See  7  T,  X.  676. 


CuRRT  V.  Walter.  7£a/f,sU 

%  Campk,  56J. 

THIS  was  an  a6iion  for  printing  and  publifhing  in  the  newfl  An  aaioocmnot 
paper  called  "  The  Times,"  under  the  title  of  "  Law  Reports^"  ^  maintained 
a  libel  on  the  Plaintiff.     It  imported  to  be  an  account  of  an  tniTKco^xdt 
application  to  the  Coiut  of  Kin^s  Bench  for  an  information  theproceedingt 
againft  the  Plaintiff  and  a  Mr.  Bingham^  both  juftices  of  the  jufticc,  however 
peace  for  Hampjhire,  for  refufing  to  licenfe  an  inn  at  Go/port,     injurious  fuch 

The  ground  of  the  application,  as  moved  by  Mx.Erflcine,  was  be  to  the  dune- 
ihat  the  maj^rates  had  confpired  with  the  landlord  of  the  inn-  ^m^%^^^f' 

Whether  the 
imtter  of  joftificatioa  ought  not  to  be  pleaded  f 

.  keeper 
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1796.       keeper  to  find  a  pretence  for  refufing  him  a  licenee,  thereby  Ui 

compel  him  to  furrender  a  very  beneficial  leafe  to  his  landlordt 

CojiET  rpjjg  fuppofed  libel,  which  was  fet  out  verbatim  in  the  declaratiaii) 
Waltkr.  ftated  the  circumftances  of  this  charge  very  diftin£ily,  and  cent' 
eluded  by  fliewing  that  the  rule  wa5  not  granted,  becauie  there 
Was  no  affidavit  on  the  part  of  the  profecutor  of  the  magiftntes 
having  had  due  notice  of  the  motion.  The  Defendant  pleaded 
the  general  ifTue,  and  at  the  trial,  after  the  Plaintiff  had  prored 
the  publication  of  the  paper  in  queftion  by  him,  product  ai 
witnefs  a  perfon  whom  he  employed  to  collect  legal  inteUigeoce 
for  the  ufe  of  his  paper,  in  order  to  prove  that  the  report  was  a 
true  and  faithful  account  of  what  pafled  in  the  Court  oiKin^s 
Bench  upon  the  motion.  It  was  obje£led  on  the  other  fide^  that 
this  defence  ought  to  have  been  put  upon  the  record,  and  could 
not  be  given  in  evidence  under  die  general  iffiie.  This  objeAioii 
however  was  overruled  by  Eyre  Ch.  Juft.,  who  in  fiunming  up, 
told  the  Jury,  that  though  tlie  matter  contained  in  the  paper 
might  be  very  injurious  to  the  chara6ter  of  the  magiftrates,  yet 
he  was  of  opinion,  that  being  a  true  account  of  what  took  ptace 
in  a  court  of  juftice  which  b  open  to  all  the  world,  the  puUicft- 
don  of  it  was  not  unlawfiil.  The  Jury  found  a  verdi&  for  the 
Defendant. 

A  rule  Niji  for  letting  aiide  this  verdi£l  having  been  obtained 
on  a  former  day,  upon  two  grounds,  ift,  That  the  matter  given 
in  evidence  did  not  amount  to  a  defence  in  law ;  and  adly.  That 
fuppofing  it  to  be  a  good  defence  it  ought  to  have  been  pleaded 
in  bar  to  the  a&ion,  and  not  received  in  evidence  und^  the 
general  iilUe ; 

Le  Blanc  Serjt  now  fliewed  caufe.  There  are  two  points  to 
be  coniidered :  Firft,  whether  the  Defendant  was  at  liberty 
to  give  in  evidence  under  the  general  iffue,  that  the  account 
of  the  cafe  publilhed  was  a  true  account  ?  Secondly,  whe- 
ther at  all  events  it  is  not  a  libel  to  publifh  what  did  ao 
tually  pafs  in  court,  if  injurious  to  the  charafler  of  the 
Plaintiff?  It  may  be  admitted,  that  a  Defendant  cannot  jui^ 
^  tify  an  affertion  on  the  ground  of  its  being  true,  without 
Q>ecially  pleading  fucb  juftification.  But  in  this  cafe  the  libel 
was  not  juftified  as  true>  but  evidence  was  merely  called  to 
Ihew  that  the  account  publifhed  in  The  Times  was  a  true  ac- 
count of  what  paffed  in  the  King's  Bench.  Many  cafes  may  be 
cited  to  Ihew  that  the  Defendant  is  entitled  to  prove  the  occafion 
of  ipeaking  particular  words.  As  in  the  cafe  of  giving  the  chano- 

tSTpfaimaot;  wluchwasib  ruld by  I^ord .Sfong/feitf  at ^Sl( 

^  Prim 


\ 
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tortus  (a).  Or  if  a  man  repeat  an  injurius  aflertion  expreffing  his  1 796. 
concern  of  its  having  been  made  by  another,  and  without  any  in-  ■  ■ 
tention  of  doing  an  mjury  himfelf  (6).  In  Cro,  Joe.  90.  a  cafe  is  Cuiut 
-cited  of  a  clergyman,  who  in  h^s  fermon  quoted  a  paflage  6rom  Walter. 
Foa^s  ^ook  of  Martyrs^  fcandalizing  a  perfbn  then  prefent ;  on 
a6liofi  brought  againft  him,  and  the  general  iflue  pleaded,  hegave 
the  matter  in  evidence,  and.  it  was  held  that  ^^  it  being  delivered 
'<  but  as  a  ftory  and  not  with  any  malice  or  intention  to  flander 
**  any,  he  was  not  guilty  of  the  words  maliciouily.''  So  it  is  not 
a6iionabIe  for  one  to  tell  another  confidentially  not  to  truft  a 
tradefman:  for  it  is  only  by  way  of  counfel.  Van/jpike  v.  Cleyfcny 
Cro.  Eliz.  541.  The  fame  doArine  was  laid  down  by  Prattj  Ch  J. 
in  the  cafe  of  Hetver  v.  Dawfon^  Sittings  after  Term,  5  Geo.  3. 
C  B.  BtilL  N.P.  p.  8.  edit.  2*  If  die  account  publiflied  by  the 
Defendant  be  a  libel,  no  man  can  report  a  cafe  decided  in  a  court 
of  juftice  refle£iing  upon  the  chara£ler  of  another.  Suppofing  the 
fitAs  contauied  in  the  affidavits  on  which  the  motion  in  iheKin^s 
Bench  was  founded  to  be  falfe,  die  deponents  are  Uable  to  be  in- 
ilified.  A  a>unfel  is  jnftified  in  ftating  what  appears  in  his  in- 
ftru£iions,  but  he  muft  not  go  out  of  his  (r)  way  to  vilify.  In  this 
tran{a6Hon  nothing  of  that  kind  appeared*  The  Defendant  there- 
fore might  lawfully  report  what  the  counfel  might  lawfully  lay. 
Adair  and  Mar/hall  Sei^  contrd.  ifl,  The  matters  given  in 
evidence  did  not  amount  to  a  defence  in  law.  adly.  If  they  did, 
they  ought  to  have  been  pleaded.  It  may  be  admitted,  that  the 
parties,  counfel  and  witnefles  in  a  caufe  are  exempt  from  an  a£lion 
of  (lander,  provided  the  all^ations  be  made  in  a  court  of  com- 
petent jurifdi£iion,  and  be  pertiifent  to  thecauie,  Waterer  v.  Free^ 
manj  Hob.  266 ;  Wejlon  v.  Dobntet,  Cro.  Jac.  43a.;  and  A/Ue^  v. 
Younge,  2  Burr.  807.  It  has  been  held,  xhsXfcandaium  magnatum 
would  not  lie  for  bringing  an  unfounded  charge  of  fcH'gery 
againft  a  peer,  becaufe  the  charge  was  exhibited  in  a  court  of 
juftice.  Lord  Beauchamp  v.  &>  R.  Croft,  Dy.  285.  a.  For  the 
fame  reafon  an  a^on  will  not  he  for  a  jGilfe  charge  before  a  juftice 
of  the  peace.  Bam  v.  Ldmley,  Hut.w^.  andpercur.  Cro.Jac9 
432.  or  for  a  &lfe  charge  in  a  plea.  Ibid.  So  no  a£Uon  lie^ 
againft  a  witnefs  for  a  &lfe  charge*  Hardingy.  Bodman,  Hutt.  1 1 . 
jBrcfwnl.  2.  S.  C.  and  Buckley  v.  Wood,  Cro.  Eiiz.  230.  So  a  coun« 
fel  is  not  liable  for  fidfe  and  injurious  words,  though  not  precifely 
pertinent  to  the  iflue,  if  they  were  in  mitigation  of  damages,  and 

(a)  EdmomJ/hm  r.  Sievemfom  i^  Ux.  SitC.    wu  ezpre(sly  recognized  in  Wtaiherfm  f, 
Wdim.  after  B,  6  Gf.  ^JLJ3  BuU.  N.  P.    HaioHmtt  i  TVrat  Rep,  tio. 
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1 796.        he  fpoke  them  by  inftru6lion  of  his  client.    Brooke  v.  Montagm^ 
■  I  RoU*  Ab.  87.    Tlie  reaibu  of  the  privilege  in  the  above  caies  i* 

"^^^  that  the  fuit  is  legal,  though  the  foundation  of  it  is  fidie ;  and 
WjLTEt.  Lord  Coke  fays,  4  Rep.  14,  b.  ^*  If  actions  fhould  be  permitted  in 
"  fuch  cafes,  thofe  who  have  juft  caufe  of  complaint  wonld  not 
**  dare  to  complain  for-fear  of  infinite  vexation."  Befides  **  there 
^  can  be  no  fcandal  il*  the  allegation  l^  material,  and  if  it  is  not, 
*^  the  Court  before  whom  the  indigni^  is  committed  by  im- 
^^  material  fcandal,  may  order  latis&6lion  and  expunge  it  out 
*<  of  the  record,  if  it  be  upon  the  record."  Per  Lord  Man^idii 
^  2  Burr.  8 1  o.    This  privil^;e  however  being  ex  neceffilate  has  al- 

ways been  conftrucd  ftri£lly  and  confined  to  the  above  caie&  If 
a  man  exhibit  a  falie  charge  in  a  court  which  has  no  juri^dioo, 
as  felony  in  the  Star-Chnmber^  Buckley  v.   JVood^  4  Co.  14,  i. 
Cro.  Eliz.  230.  S.  C.  and  Hob.  267.  or  an  appeal  of  murder  in 
the  Common  Pleas^  4  Cb.  1 5 .  it  is  a£lionable.  It  appears  alfb  that  g 
&lfe  charge,  though  made  in  a  court  of  competent  jurifdi^lioii,  ^ 
talked  ofelfexliere  at  large  is  libellous,  4  Co»  1 4,  i«  (a)  and  Juftioe 
Crook*s  caie,  March.  76  (£),  and  this  has  been  exprefily  held  of  a 
pttition  to  the  King  containing  flonderous  matter.  Hare  v.  MHIiTf 
3  Leon.  138.  and  of  a  petition  to  the  Houje  ofCommoHS.    Lab 
v.  Kir^,  I  Sound.  132.  {c)     i  Lev.  240,  S.  C.      i  Sid^  241.  S.  CL 
and  of  the  publication  of  proceedings  in  prohibition    WateffM 
V.  TheBiJhop  ofChichejier[d\  2  Mod.  1 1 8.    Lord  Mansfield  often 
mentioned  that  Lord  Hai-dwicke  granted  an  attachment  againft 
an  attorney  who  publiflied  his  brief  after  the  trial  of  a  cauie, 
deeming  it  a  libcL    There  was  alfo  an  a6lion  in  this  cx>urt  againft 
the  prefent  Defendant,  for  publifhing  an  account  of  a  trial  in  the 
Ktng*s  Bench  before  Lord  Kenyan^  in  which  fbme  fevere  animad- 
verfions  made  by  his  Lordfhip  upon  the  Plaintiff  were  fet  forth; 
and  Lord  Loughborough^  l>efore  whom  it  was  tried,  held  it  a  libd, 
and  a  verdiA  was  found  for  the  Plaintiff.  The  late  cafe  of  The 
King  V.  Lord  Abingdon^  Efp.  N.  P.  Cqf.  226.  is  an  authority  mi 
this  point  There  it  was  held  that  a  publication  by  the  Defendant 
of  a  fpeech  which  he  had  made  in  the  Houfe  of  Lords  containii^ 
ilanderous  matter,  was  a  libel.    The  only  diftin&ion  that  can  be 
taken  between  the  cafes,  is,  that  the  prefent  Defendant  is  not  as 
the  Defendant  in  that  cafe  was  perfhnally  interefted  in,  or  party  to 
[  529  ]     the  original  feandal,  and  therefore  no  malice  can  be  inferred 

(a)  ScJ  quare,  if  that  cafe  warrants  this  ders^hoih  the  foiott inlifted «o by  Admr sod 

deduction  ?  Marjball  Seijts.  are  very  fuUy  difculFed. 

{k)  V'td.  ettam  Rex  v.  Salijhury,  x  Lord        {/)  Sed  vide  what  is  Ciid  of  this  cafe  by 

Raym,  341 .  Larorenee  J.  8  Term  Rep.  09?.,  who  (hevff 

[c)  In  the  notes  on  thi<i  cafe  by  Mr.  Serjt.  -that  the  charge  againll  IVeatrJM  was  far 

/Fi//MaariDbjsUteleai9ededilioa<>f^0«!ii-  publUhiiisafttUsKCoiiotoftlieproceedbp. 
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whereon  to  found  a  criminal  proiecution.     But  this  will  not  de-       1 796. 
prive  him  of  his  civil  remedy;  for  in  a  declaration  for  dander  '"  ■■ 

faUb  dixit  without  malitiose  has  been  held  fufficient.  Mercer  v.  C"*** 
SparkeSj  Ow.  ^i.  Noy  35»  S.  C.  and  jSfoor  459.  Anon.  Copy-  Waltii. 
ii^  a  foandalous  matter  is  according  to  Lord  Holt  fufficient  to 
conftitute  a  libel,  for  it  perpetuates  the  memory  of  the  fcandal; 
though  if  the  copy  be  made  by  a  clerk  in  writing  an  indi£l- 
ment,  or  a  ftudent  a  note,  it  is  not  fo^  becaufe  not  done  ad  in^ 
Jamiam.  Rexv.  Bearej  i  Ld^  Raym.  417.  2  SaUc,  417.  i2Mod^ 
220.  It  is  now  perfeAly  fettled  that  every  one  is  anfwerable 
for  the  (lander  which  he  reports  of  another.  Per  {a)  Lee  Ch«  J. 
G.HaU  iT$i.     BuU.  N. P.  10.  Ed.  2. 

With  reQ)e£t  to  the  lecond  point,  it  will  be  neceflary  to  con* 
(ider  ^e  all^ation  in  the  declaration.  The  libel  purports  to 
be  an  account  of  what  palled  in  the  Court  otKin^s  Bench,  and 
it  was  not  ftated  that  the  Plaintiff  and  Mr.  Bingham  did  what 
was  there  afcribed  to  them,  but  that  certain  things  were  there 
afcribed  to  them.  The  truth  of  this  account  therefore,  not  the 
truth  of  the  fa^  ftated,  fhould  have  been  ipecially  pleaded  in 
juftification;  The  general  ifliie  is  either  a  denial  of  the  publi- 
cation, or  that  if  publiihed  by  the  Defendant,  the  words  are  not 
a^ionable.  The  rule  is,  that  where  the  Defendant  admits  the 
publication,  and  that  the  words  are  flanderous,  but  means  to 
juftify  under  the  oocaiion  of  their  publication,  he  ihould  plead 
that  juftification  fpecially,  in  order  that  the  Plaintiff  may  have 
notice  of  the  nature  of  the  defence.  Underwood  v.  Parks^ 
2  Str.  1 200.  This  was  done  in  Brook  v.  Montague^  cited  on  the 
other  fide,  where  the  Defendant  pleaded  that  he  fpoke  the 
words  imputed  to  him  as  coun/elj  and  in  A/lley  v.  Younge,  that 
the  fcandalous  matter  was  contained  in  an  affidavit  made  by  the 
Defendant  in  the  Kin^s  Bench  in  his  own  defence.  The  pre- 
fent  differs  materially  from  the  cafes  relied  on,  viz.  of  a  miftrefs 
giving  in  evidence  her  being  called  on  for  a  chara6ier  of  a  fer- 
vant,  and  of  a  friend  having  fpoken  of  a  tradefman*s  credit  by 
way  of  advice ;  in  thofe  cafes  the  parties  uttering  the  imputed 
fcandal  had  a  duty  to  fulfil,  which  this  Defendant  had  not. 

The  Court  were  of  opinion  that  this  a6lion  could  not  be  main- 
tained, but  fome  doubts  being  entertained  upon  the  bench  whe- 
ther the  matter  of  juftification  ought  not  to  have  been  pleaded, 
the  cafe  ftood  over ;  and  no  judgment  was  ever  given,  {b) 

(a)  Vid.  etlam  Davit  r.  LewU^  7  Ttrm.     by  Latttrenet  J.  In  his  judgment  on  tbt 
Mep.  17.  cafe  of  TU  iPby  v.  HTrifht,  %  Ttrm.  Jt^. 

{b)  See  the  reference  totbii  cift  madt     %^%. 

V0L.X.    .  XM 
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REGULiE  GENERALES. 

T  T  IS  ORDERED,  Th&t  firom  and  after  the  laft  day  of  this  pre&nt 
Term,  no  fines  which  (hall  appear  to  have  been  acknow- 
ledged more  than  twelve  calendar  months,  ihaU  be  permitted  to 
pais  the  Kin^s  Silver  Office  without  a  rule  of  the  Court,  or  an 
order  under  the  hand  of  the  Lord  Chief  Juftice  or  feme  other 
Judge  of  this  Court;  and  that  where  the  conuzor  or  conuzors 
(hall  be  all  living  at  the  time  of  making  the  appUcation  for  fuch 
rule  or  order,  an  affidavit  ihall  be  made  thereo£  And  in  csfe 
any  or  either  of  the  conuzors  of  fuch  fine  (hould  not  then  be 
living,  an  affidavit  fhall  be  made  ftating  the  time  of  the  death 
of  fuch  conuzor  or  conuzors,  and  the  triplication  in  fuch  cafe 
for  a  rule  or  order  tliat  the  iaid  fine  may  pais  the  Kin^s  Silver 
Office  ihall  be  made  to  the  Court  by  motion,  if  in  Term  time^ 
or  if  in  Vacation  to  the  Lord  Chief  Juftice  or  ibme  other  of  the 
Juftices  of  this  court,  at  his  chambers ;  and  that  the  rule  or 
order  in  fuch  laft-mentioncd  caie,  when  obtained,  ihall  be  filed 
with  the  pracipe  and  concord  of  the  fine,  at  the  King's  Siher 
Office. 

By  the  Court, 

Jii.  Eyre. 

F.  BULLER. 

J.  Heath. 

G.  ROOKE. 

It  is  ordered,  That  from  and  after  the  firft  day  of  the  next 
Term,  in  all  adlions  requiring  bail,  the  Defendant  fliall  not  be 
permitted  to  enter  into  the  recognizance;  but  the  bail  Ihall eadi 
of  them  enter  into  a  recognizance  of  double  the  fum  {worn  to. 

By  the  Court, 

J.  Cybe. 
F.Bdixeb. 
J.  Heath. 
G.  Roou. 


In  this  term  Samuel  l^epherd  of  the  Inner  Ten^tf  E^  *» 
called  to  the  honourable  d^;ree  of  Seqeant  at  Lsn^  tai 
gave  rings  with  this  motto, 

<^  Z^egibus  Emendes.** 


END  OP  Sil9rE&  TERK. 
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ARGUED  AK9  DETERMINED 

THE  COURT  OF  COMMON  PLEAS. 


Trinity  Term, 


In  the  Thirty-fixth  Year  of  die  Reign  of  GlORas  IIL 


Doe  on  the  feveral  demifes  of  Potter  and  Others  v.   y^  lit 

Aacher  and  Another, 

HThis  ge£tment,  for  certain  premifis  in  die  parifli  of  Tb^fen-  Temnt  far  lifii 
ham  in  die  county  otMiddlefhty  cameon.  to  be  tried  before  fcraiySn^* 
JS^^ Ch.  J.  at  the  fittuigs  after  ^/ofjf  Term  1 796,  wlien a  reiw  befontfaeexpi- 
di£l  was  found  for  die  FIainti£^  IhbjeA  to  die  opinion  of  die  C^din;  tfaa 
Court,  upon  the  foUowinir  cafe :  —  tnifteci  of  thd 

mmiouer  mag 

Francis  Sawyer  being  feized  of  the  tenements  and  premifes  in  tim  an  bfant, 
die  declaration  mentioned,  in  his  deme&e  as  of  fee^  by  his  will,  ^^^^ 
dated  the  aift  ot  January  1 779,  duly  executed  and  attefted  as  the  reierved,  and  ht^ 
law  requires  for  paffing  reel  eftates,  devifed  the  feid  tenemaits  ^^^'^^^!^^ 
and  premifes  unto  his  nephew  Thomas  Bower  for  his  life;  re-  ntfesbyauajaii; 
mainder  to  Thomas  Elde^  Stephen  Martin  Leake ^  and  William  rfftleSeprlT* 
fVhitaker,  in  truft  to  preferve  contingent  remainders;  remainder  mUes  are  de- 
to  Thomas  Bonvyer  Bomer  (the  fon  of  Thomas  iBawer^)  for  his  ji^^SekST 
life,  remainder  to  the  heirs  male  of  the  body  of  Thomas  Bawyer  "M «"  *he  coo- 
Bawer^  remainder  to  the  younger  children  of  the  laid  Thomas  ),2rchiiferthe* 
Bower  J  and  remainder  to  the  riirht  heirs  of  Thomas  Bower  for  *wf«"  referral 

^  to  M  in  tile  poC^ 

feflion  of  the 
leflTee ;  and  in  the  covenant  asalnft  hicumbnnceib  that  leaTe  ii  excepted ;  the  purchafer  mortgages,  and  in 
the  mortgage  deeds  the  like  notice  ia  taken  of  the  kafe,  and  the  mortgagees  for  fome  time  rereire  th« 
rent  rtferred;  held  that  the  leafe  expired  with  the  intereftof  the  tenant  for  life,  and  tliat  the  notice  finc^ 
ttl^n  of  it  did  oot  opentt  as  a  new  itafe. 

M  M  2  eyei' 


ARCBIt. 
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X  796.        ever.     The  ikid  teftator  aftei*ward8  died  without  revoking  or 
— — ^-      altering  his  laid  will,  fo  ieized  of  the  laid  tenem^its  and  i»e- 
PoTXM       niiles  with  the  appurtenances;  by  virtue  whereof  tlie  fidd  I%h 
V.  mas  Bower  entered  and  bacame  feized  of  the.fidd  tenements  6x 

his  life.  And  being  £0  Ieized  by  indenture  of  kale^  madeim 
the  25th  of  September  1 7849  between  the  laid  Thomas  Bower  of 
the  one  part,  and  Thomas  Archer^  fince  decealed,  of  the  other 
part,  and  bearing  date  the  lame  25th  September  17849  the  laid 
Thomas  Bower  demifed  unto  the  fidd  Thomas  Archer^  his  exe- 
cutors, adminiftrators,  and  affigns,  the  laid  tenements  and  pre- 
jniles,  to  nold  the  lame  unto  the  laid  Thomas  Archer^  his  ex- 
ecutors, adminiftrators,  and  afl^pis,  from  the  feaft  of  &•  Midkad 
the  Archangd  next  enfuing  the  date  thereof  for  the  term  of 
twenfy^ne  years  then  next  following,  at  the  yearly  rent  of  90JL1 
payable  half  yearly,  as  therein  mentioned;  by  virtue  whefeof 
the  laid  Tkimas  Archer  entered  and  was  pofibfled  thereo£  In^ 
the  month  of  January  in  the  year  1790,  Thomas  Bawer^  the 
landlord,  died,  leaving  Thomas  Bawyer  Bower j  his  Ion,  then  sn 
in£uit ;  and  the  laid  truftees  named  in  the  laid  will  received  the 
half  year's  rent  from  the  laid  Thomas  Archer^  which  became  due 
at  Latfy-^lay  1790,  according  to  the  terms  of  the  laid  leaie,  and 
continued  to  receive  thelame  rent,  as  relerved  by  the  leale^  half 
jrearly,  until  Michaelmas  1792,  at  which  time  the  laid  JTUmm 
Bowyer  Bower  (having  attained  his  age  of  21  years  in  the  moi^ 
of  April  in  the  lame  year,'  and  having  previoully,  and  after  he 
came  of  age,  fufiered  a  recovery  thereof,  and  declared  it  to  the 
ufe  of  himfelf  in  fee,)  Ibid  the  llud  premi&s  to  Sa$nud  Potter  bj 
public  au6lion.  In  the  conditions  of  lale  by  which  the  preiniles 
were  fold  to  the  laid  Samuel  Potter,  it  was  declared  that  the  isle 
yrf^JubjeSi  to  the/aid  leafe  to  the/aid  Thomcts  Archer^  and  the  con- 
veyance to  the  purchaler  was  by  indentures  of  leale  and  rekafe^ 
dated  and  made  relpe6);ively  on  the  20th  and  aift  Nooember 
1792.  The  releale  of  three  parts,  between  Thoma^,^Boaiyr 
Bower  of  the  firft  part,  Thomas  Smith  Elq.  of  the  iecond  pait^ 
and  Samuel  Potter ,  linen-draper,  of  the  third  part ;  after  redfr* 
ing  that  the  laid  Thomas  Bowyer  Bower,  on  the  6th  Juibf  laft» 
did  caufe  the  mefliiage  or  tenement  and  fiurm  aftennentianedi 
mUi^  the  appurtenances,  to  be  put  up  to  lale  by  public  auftion 
jM3arrat06ys,  JvhjeSi  to  the  leafe  therein  after  mentioned^  and 
4^mfee  farm  or  quit  rent  of  2C  los.  payable  thereout  to  the 
iftU  Thomas  Smith,  as  lord  of  the  manor  of  Tottenham ;  that  at 
fiidi  fiile  the  &id  Samuel  Potter  bid  for,  aod  being  the  higfaeft 

bidderi 
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bidder,  was  declared  the  purchaier  thereof  (fvihjeB,  as  ajhtefaid)^  1 796. 
at  the  price  of  3,220/.  exdufive  of  the  timber,  which  was  to  be  ■ 
taken  at  a  fair  valuation ;  and  that  the  timber  had  iince  been  Pottcr' 
yalued  at  146/.  55.  id.  and  that  Mr.  Po^f^had  alio  agreed  with  ^  «• 
Mr.  Smith  for  the  purchaie  of  the  fee»&rm  rent  for  75  /.;  wit- 
nefTed,  that  in  confideration  of  the  purchaie  monies  paid  in 
manner  therein  mentioned,  the  faid  Thomas  Bamyer  Bower  and 
Thomas  Smith  did  convey  the  laid  mefluage  or  tenement  and 
farm,  and  the  faid  quit-rent  by  the  defcription  therein  men- 
tioned ;  all  which  faid  premifes  were  then  in  the  tenure  or  occupa^ 
tion  ^Thomas  Archer  or  his  affigns^  at  and  under  the yearfy 
rent  qf^oL;  and  were  under  leqfe  to  him  for  a  term  of%\  years^ 
which  would  expire  at  Michaehnas  day  1805,  together  with  the 
a{^mrtenancesy  to  hold  the  fame  unto  and  to  the  ufe  of  the  faid 
Samuel  Potter,  his  heirs  and  affigns,  for  ever,  difcharged  of 
the  faid  quit-rent  of  2/.  10  s.  'Mx.  Sawyer  Bower,  by  the  faid 
indenture,  alfo  entered  into  the  ufual  covenants  of  a  feller;  and 
in  the  covenant  for  peaceable  enjoyment,  the  rents  and  profits 
were  to  be  received  by  the  purchafer  from  the  i^XhSeptember  then 
lafl;  and  in  the  covenant  againft  incumbrances,  ihejaid  leqfe  tothe 
foid  Thomas  Archer, ^^  the  term  of  ti  years,  which  would  expire 
at  Michaelmas  1 805,  was  excepted.  By  indentures  of  leaie  and 
rele^vfe,'  dated  and  made  on  the  22d  and  2^d  No/oember  1 792,  the 
above  premifes  were  mortgaged  by  the  faid  Samuel  Potter  to 
BenjaminlPuUer,  Matthew  Hancock,  and  Richard  Shaw,  Efqrs.  for 
>fecuring  2000/.  and  intereft;  and  in  the  defcription  of  theparods, 
and  the  covenant  againft  incumbrances  there  was  the  like  notice 
taken  of  the  leqfe  to  the  foid  Thomas  Archer  as  in  the  conveyance  to 
the  foid  Samuel  Potter.  The  abovementioned  mortgagees  have 
been  in  receipt  of  the  rents  ever  fin^e  their  mortgage,  and  have 
received  the  fame  of  Thomas  Archer  the  lefiee half-yearly  atZtfc^ 
dcy  and  Michaelmas  down  to  Michaelmas  1 793.  llie  Ddendanta 
are  the  perfbnal  reprefentatives  of  the  fiud  Thomas  Archer  dft* 
ceaied,  and  as  fuch  are  in  the  pofleffion  of  the  premifes.  On  tht 
24th'  day  of  March  1 795,  a  notice  fubfcribed  by  the  leflbrs  of  the 
Plainti£^  RichardShaw,  Samuel  Potter,  Befffomin  Fuller,  andMaU 
thew  Hancock,  was  ferved  on  the  Defendants,  by  which  notice  they 
were  required  to  deliver  up  the  pofleffion  of  the  faid  premifes  on 
the  29th  day  of  September  then  next.  Under  thefe  circumftances» 
the  queftion  referved  for  the  confideration  of  the  Court  was.  Whe- 
ther the  Plaintiff  was  entitled  to  recover  pofleffion  o£  the  faid 
premifes?    And  if  the  Court  fhould  be  c^  opimoo^  that  he 
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1796*       wai,  then  thevardiA  to  fUnd,  and  judgment  to  be  entered  thereoo 
■  for  him;  but  if  the  Court  Ihould  be  ^opinion  that  the  Plaintiff 

^TT»       ^'^  ^^^  entitled  to  recover,  then  a  nonfiiit  to  be  entered* 
V        «•  Hejfmood  Serjt  for  the  Plaintifik.     It  has  been  repeatedly  de- 

^^"***  cided,  that  where  tenant  for  life  leafes  for  a  term,  Uie  leafe  ex- 
|ure8  with  his  life.  Doe  v.  Butcher,  Doug.^i.  Roe  t.  Wardi 
I  ILBLgf.  If  the  Defendants  mean  to  rely  on  the  recitals  in 
the  indentures,  the  caie  in  BendUn^s  Riports{a%  pLi^^  may  be 
deferred  toy  where  it  was  held,  that  a  leaie  which  had  been  for- 
feited to  the  crown,  could  not  be  (et  up  by  a  reference  to  fiidi 
kafe,  in  anodier  leafe  from  the  crown,  to  a  third  perlbn,  to 
commence  frc»n  the  expiration  of  the  term  of  years  for  which 
the  forfeited  leafe  was  granted. 

Williams  Seijt  for  the  Defendants.  I  admit  the  do6lrine  liki 
down  in  the  cafes  dted  from  Douglas  and  i  H. Blackfione,bail 
contend,  that  it  is  not  neceflary  to  the  creation  of  a  leafe,  that 
fhe  leflee  ihould  be  a  party  to  the  inftrument  by  which  it  is 
created.  If  one  grant  a  leafe  to  A.  by  deed  poll,  A.  will  not  be 
ft  party  to  the  deed.  Thereleafe  of  Novernber  1792  amounts  Id 
a  new  grant;  for  after  reciting  the  faleof  the  premifes,  and  die 
refervation  of  the  fee-ferm  rent,  it  witnefles  that  in  confideratibo 
of  the  purchafe  money,  the  vendor  conveyed  iiibjeA  to  the  kofe 
of  the  Defendant.  The  leafe  therefore  is  not  merely  mentioned 
in  the  recital,  but  in  the  operative  part  of  the  deed :  and  the 
party  by  the  exprefs  terms  of  it  took  a  new  leafe,  to  run  from  the 
date  of  the  deed  to  Michaelmas  1805.  The  vendor  and  vendee 
both  meant  the  leafe  to  have  exiftence,  and  the  latter  taking 
fubje£l  to  the  leafe,  paid  for  the  premifes  accordingly.  If  t^ 
was  the  intent,  the  words  amount  to  a  new  grant.  Befide% 
Poiier  has  concluded  himfelf  from  entering  upon  Archer  hj  his 
acceptance  of  the  deed,  and  if  he  cannot  enter  he  can  maintab 
no  ejefiment.  Now  if  Potter  can  maintain  no  ejeflment,  neither 
can  the  mortgagees,  for  the  mortgage  deed  aUb  notices  theleafa 
In  Goodright  v.  Strathan^  Doug.  54.  note  [17]  and  Cawp.  20i. 
S.  C.  a  leafe  void  in  its  commencement,  was  held  to  be  fet  sp 
as  a  new  leafe  by  iubfequent  circumftances. 

7^  Court  were  of  opinion,  that  the  HaintiflP  was  entitled  to 
Recover,  and  BullerJ.  obferved,  that  although  a  pericm  might  take 
a  future  intereft  as  remainder-man,  under  a  claufe  contained  in  m 

f«)  The  cafe  is  to  be  foaml  in  that  part     cafes  reported  hy  JolKce  Dmili^  mA  ik 
«f  Bt^iUes  Stf^s  which  follows  fome     in  N.  BtmdUi^fk  150./.  38. 
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indenture  to  which  he  was  no  party,  yet  that  it  did  not  follow       tj^. 
that  a  prefent  intereft  could  be  £0  taken,  (a) 


Per  Curiam,  Judpnent  for  the  PlaintiK      ^°ott  "' 


V. 


u 


{a)  In  Co.  Liu.  231.  a.  U  the  followmg  *  in  pofl*eflion,  becaufe  he  is  an  eflnnger  to    '    AtcHiR» 

pafTage  to  the  fame  eflfedt    «  And  albeit,  **  the  deed."    So  m  GiUy  v.  CopUy,  3  Z«v. 

*<  he  in  the  remainder  be  no  party  to  the  139.  the  fame  dofirine  is  laid  down  by 

indenture  (the  parties  thereunto  only  be-  Ltvins  luftice,  who  Cays,  **  eft  un  commoQ 

ing  the  lefTor  and  the  tenant  for  life)  yet  **  erudition  que  un  ^ue  ii'eft  party  \  un  fiitt 

when  ho  in  the  remainder  entertth  and  ^  inrer  parties  nt  pent  prendtf  per  lui 

**  agreeth  to  have  the  landk  by  furce  of  the  **  fait  ni(i  per  voy  de  remainder  ;'*  and  he 

**  indenture,  he  is  bound  to  perform  the  cites  Cocker  ▼.  Cbildf  which  ia  to  be  found 

**  conditions  coota'tned  in  the  indentute.  %L€v.'j^  hard  Holt tiUoin  SaitervJCufgiy^ 

"  And  here  is  alTo  a  diverfiiie  to  be  under.  CartB,  77.  held,    **  that  one  party  to  a 

**-  ftood,  that  any  eftranger  to  the  indenture  <*  deed  cotiM  not  coirenant  with  another 

**  may  uke  by  way  of  remainder,  but  he  **  who  was  no  party,  but  a  mare  ftrangcr 

■*  cannot  in  this  cafe  take  any  prefent  eflate  **  to  it." 


Blyth  v.  Harrison.  y^  ^ 

rpHZ  Defendant  ifi  this  a£lion  was  arrefted  by  the  Sheriff  of  a  prifonerin 
-■•    Lincoln/lure  on  a  writ  returnable  in  Hilary  Tenn  1 796,  and  c^«*f  <»  roefiit 
detained  in  cuftody ;  on  the  20th  of  April  in  Eafier  Term,  a  de-  f^We!  uniefiui' 
claration  was  entered  in  the  Prothonotarj^s  Office,  and  a  rule  to  copyofihedecb- 
plead  given,  but  no  copy  of  the  declaration  was  delivered  either  to  «i/ before  the  end 
the  prilbner  or  his  gaoler  till  the  loth  of  May,  which  was  the  day  of  the  Term  after 
after  Eajlei-  Term  expired.     The  Defendant  conceiving  that  the  tumable. 
Plaintiff  was  bomid  not  only  to  enter  the  declaration,  but  to  deliver 
a  copy  of  it  within  the  Term,  and  that  without  fuch  delivery,  he 
could  not  be  faid  to  have  declared,  to(^  out  a  fummons  for  a 
Juperfedeas  before  BuUer  X,  who  dire6led  him  to  make  his  iqp- 
plication  to  the  Court     Accordingly  a  rule  Nifi  having  been 
obt^iined  for  his  diicharge : 

ZjC  Blanc  Seijt  now  (hewed  caufe,  and  cont^ded  that  though 
by  the  rule  of  this  Court,  E.  5  W.SfM.  Reg.^^  a  prilbner  be 
entitled  to  his  fuperfedeas  unlefs  the  declaration  be  entered  in  the 
office  before  the  end  of  the  Term  next  after  that  in  which  the 
procefs  is  returnable,  yet  that  the  copy  of  the  declaration  is  not 
required  by  that  or  any  other  rule  to  be  deUvered  to  the  priibner 
within  the  Term ;  that  the  6th  fe£iion  of  the  rule  allows  the  Plain- 
tiff ten  days  after  Eafler,  and  twen^  days  after  every  other 
Term,  to  file  his  affidavit  of  the  delivery  <^  the  C(^y»  either  of 
which  periods  is  more  than  fufficient  for  the  purpofe  of  filing  the 
affidavit,  and  was  therefore  certainly  allowed  that  the  Plaintiff 
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1 796.       might  have  time  td  deliver  the  copy  of  the  dedarstion  after  the 

»  expiration  of  the  Term;  that  if  this  application  fhonld  begrantedf 

Bltth        ^  Plaintiff* might  be  obliged  to  declare  ibme  time  before  the  feoqud 

HAmRxsoN.     Term  is  expired  (till  die  laft  hour  of  which  he  is  entitled  to 

delay  his  declaration),  for  wherever  the  prifbner  fhould  be  in  the 

cuftody  of  a  iheriiF  of  a  diftant  county,  it  would  be  neceffiunf 

that  the  declaration  lliould  be  filed  fome  days  before,  in  order 

that  the  copy  might  be  fent  into  the  country  and  delivered  in 

due  time.     He  trufted  therefore,  that  the  Court  would  not 

abridge  the  Plaintiff*  of  any  portion  of  his  privilege. 

Bunnington  Seijt.  in  fiipport  of  the  rule,  relied  upon  the  efta- 

bliflled  pradlice  of.  the  Court,  and  upon  the  ftatute  44*5^* 

4^M.  C.21.J12*  which  he  contended  was  compulibry  on  the 

Plaintiff*  as  to  the  delivery  of  the  cop^  of  the  declaration  within 

the  fecond  Term,  that  being  the  time  appointed  not  cmly  for 

declaring,  but  alio  for  delivering  the  copy,  according  to  the  true 

conftru6lion  of  the  ftatute :  that  if  it  were  otherwi^  gi"®^  i^ 

convenience  would  enfiie,  no  other  time  being  limited  for  the 

delivery  of  the  copy,  at  leaft  till  the  ten  days  allowed  for  filing 

the  affidavit  had  elapfed :  That  the  prifoner  had  no  other  meani 

of  knowing  that  the  declaration  had  been  entered  at  the  office^ 

and  could  therefore  take  no  fteps  to  obtain  hisfuperfedeas^  even 

where  the  Plaintiff*  had  negle6led  to  declare  within  the  Tenn* 

He  urged  alio,  that  the  delivery  of  the  declaration  was  the  moft 

effential  part  of  declaring,  Strickland  v.  Hodgson^  Cook^s  CaJ* 

Prac,  1 14.,  and  that  the  Defendant  could  not  otherwiie  know 

what  to  plead. 

The  Court  entertaining  fome  doubt  on  the  effeft  of  the  rule  of 
JS.  5  W.SfM.f.6.  took  time  to  confider:  And  on  this  day  the 
unanimous  opinion  of  the  Court  was  delivered  by 

Eyre  Ch.  J.  This  will  be  found  to  be  a  queftion  upon  the 
conftruftion  of  the  ftatute  44-5  fT.cJ-Jf.  c.  21.  ratlier  than  of 
the  rule  referred  to.  That  aft  is  entitled  an  a6l  for  delivering 
declarations  to  prifoners.  It  recites,  that  by  the  courle  of  prafticc 
in  the  refp«6live  Courts  at  Wejlminjler^  after  the  Plaintiff  in  any 
writ  had  been  at  great  charge  to  arreft  a  Defendant,  which  De- 
fendant, for  want  of  bail,  had  been  committed  to  gaol,  unlefs  the 
Plaintiff*  ihould,  before  the  end  of  two  Terms  next  after  the  arreft, 
caufe  the  Defendant  by  writ  of  Habeas  Corpus  to  be  removed,  to 
be  charged  in  Court  with  a  declaration,  fuch  prifoner  fliould  upon 
conmion  bail  or  appearance,  by  attorney,  be  difcharged.  It  there- 
fore provides,  that  if  a  perfon  be  taken  or  charged  in  caftodj  ai 

the 
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t]i6  fuit  of  another,  upon  any  writ  out  6f  the  Courts  at  WeJtminfUr^        1 7^6. 

and  imprifbned  or  detained  in  priibn  for  want  of  fureties  for  his      

appearance  to  the  fame,  the  Plaintiff  (hall  and  may  by  virtue  of  Blttb 
that  a&,  before  the  end  of  the  next  Term  after  the  writ  (hall  be  Kakiisoh. 
returnable,  declare  againftr/uch  prifoner  in  the  court  out  of  which 
the  writ  fliall  ifluc,  and  ihall  or  may  caufe  a  true  copy  thereof  to 
be  delivered  to  fuch  prifoner  or  to  the  gaoler  f  to  which  declara- 
tion the  prifoner  (hall  appear  and  plead,  and  if  he  does  not,  the 
Plaintiff  fhall  have  judgment  in  fuch  manner  as  if  the  prifoner 
had  appeared  in  the  faid  court,  and  refiifod  to  anfwer  or  plead  to  . 

fuch  declaration.      Here  is  a  new  mode  of  declaring  againft  a 
prifoner  fubllituted  in  the  room  of  the  old  courfe,  which  was  to^ 
bring  him  up  and  charge  him  with  a  declaration.   The  new  mode 
18  declaring  in  court,  and  delivering  a  copy  of  the  declarf^tion  to 
the  prifoner  or  gaoler ;  as  to  the  time,  there  is  in  effeA  no  alter- 
ation.    By  the  old  courfe,  they  were  to  bring  up  the  prifoner  to 
charge  him  within  two  Terms ;  in  the  new  mode  they  are  to  de- 
clare, &c.  before  the  end  of  the  next  Term  after  the  writ  ihall 
be  returnable.    The  ftatute  goes  no  further  than  to  dire£l  in  ge- 
neral terms,  that  the  prifoner  fhall  appear  and  plead  to  this  de- 
claration, and  in  default  the  Plaintiff  is  to  have  judgment  as  if 
the  prifoner  had  appeared  and  had  refiifed  to  anfwer  or  plead* 
The  prifoner  is  to  appear  and  plead  according  to  the  courfe  of 
Ae  court.     The  effe6i  of  this  branch  of  ^e  ftatute  is  fimply  to 
eftablifh,  that  in  this  form  the  Plaintiff  is  to  declare,  that  this 
fhall  be  the  declaration  to  which  the  prifoner  fhall  appear  and 
plead.     The  courfe  of  the  court,  ^  to  the  prifoner  appearing 
and  pleading,  is  governed  by  pra6ticc,  and  by  feveral  rules, 
and   amongft  others,  by  a  rule  of  Eajler  Term  ^   W.  8^  M. 
Reg.  3. ;  which  (after  providing  that  the  copy  of  the  declaration 
fhall  not  be  delivered  to  the  prifpner  before  the  return  of  the 
procefs)  provides  that  no  rule  fhall  be  given  for  the  Defendant 
in  cuftody  to  appear  and  plead  to  any- declaration,  until  an  affi- 
davit be  filed  with  the  proper  fecondary  of  the  delivery  of  the 
copy  of  fuch  declaration^  and  of  the  time  when»  and  the  perfon 
to  whom  the  fame  copy  was  delivered.     The  filing  of  this  affi- 
davit, and  delivery  of  the  copy,  were  firft  introduced  here  foi* 
a  purpofe  collateral  to  the  mode  of  declaring.     Then  follows  the 
rule,  that  if  the  declaration  be  not  entered  or  left  in  the  office 
before  the  end  of  the  liext  Term  after  the  writ  be  returnable^ 
and  affidavit  made  and  filed  in  manner  aforefaid,  before  the  end 
of  twenty  days  after  fiich  Term  (Eq/Ur  Term  excepted,  and 
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1796.       within  ten  days  after  EafUr  Tenn)  the  prifoner  ihall  be  difr 
charged  upon  the  entering  of  his  ^pearance  with  the  proper 
^  officer,  by  writ  cijuperfedeas^  according  to  the  ancient  pra£Uoe 

HAttisoN.     of  this  Court     This  rule  adds  a  new  term  to  the  mk  fi>r  de- 
daring  as  kid  down  by  the  ftatute  :  by  the  ftatute  they  were  \m 
declare  and  leave  a  copy  before  the  end  of  the  next  Term,  now 
they  are  alio  to  file  the  affidavit  oftheddivery  (^thecopy  witfaia 
a  limited  time.  '  If  they  do  not  declare  and  lea^«  a  copy  witfaar 
the  time  limited^  the  prifoner  is  fi^>er(edable»    In  the  prdiait 
cafe  the  Plaintiff  has  dedared  in  time,  and  has  filed  his  affida^ 
in  time,  but  he  has  not  left  a  c<^  in  time.     The  8  4*  9  WUL  j. 
€.  'I'j^fo  13*  which  reQ)e£U  priibners  in  the  Fleets  was  probably 
made  in  oonfequence  of  a  donbt  whether  the  former  ftatute  eir 
tended  to  them,  and  provides  that  it  ihall  be  lawful  finr  asy  pe^' 
ion  after  filing  or  entering  a  declaration  with  the  proper  oiflEner, 
to  deliver  a  copy  of  fiich  declaration  to  the  defendant,  or  to  the 
officer  of  the  JFleet,,  and,  after  rule  given  thereupon,  to  beoai 
in  eight  days  at  moft  after  delivery  of  the  o^y,  and  affidavit 
made  of  the  delivery,  to  fign  judgment,  as  if  the  defimdant  had 
been  dually  charged  at  the  bar  with  the  aftion.     Here  filiBg 
and  entering  the  declaration  with  the  proper  officer,  and  de- 
livering the  copy,  is  made  fuffident,  and  fi^m  haaoe  we  msy 
colleA,  that  declaring  in  the  ftatute  4  <$*  $  W.  8f  M.  and  filing  or 
entering  the  declaration  with  the  proper  officer  in  this  ftatute 
mean  the  fame  thing ;  and  to  both  is  fuperadded  delivering  a 
copy,  as  that  which  fiiall  be  tantamount  to  the  andent  mode  of 
c}>arging  with  a  dedaration.     In  the  rule  of  Eqfterj  8  Geo.  i* 
which  refpe£l8  the  declaring  againft  prifbners  who  have  fiir- 
rendered  in  difcharge  of  their  bail,  and  provides  that  the  De- 
fendant ihall  be  entitled  to  his  Juperfedeas,  unleis  the  Plaintiff 
Jhall  declare  againft  the  Defendant  within  two  Terms  after  the 
render,  the  language  is  fimply,  ^^^fliall  declare;^*  but  this  in- 
cludes filing  ox  entering  the  dedaration  and  ddivering  the  copy. 
This  may  be  coUefted  fi'om  the  cafe  of  Clavey  and  Wails^  2  Bl, 
786.  where  the  Court  ordered  a  ^/uper/edeas,  becauic  the  de- 
claration was  not  ddivered  to  the  party  himfelf  or  to  the  tunike]f 
in  time.    That  was  a  ftrong  cafe,  for  the  declaration  had  been  de*' 
livered  in  time  to  the  Defendant's  attorney,  the  Defendant  having 
put  in  fpecial  bail  by  attorney,  and  ailerwards  furrendered*   R^ 
ipe6ling  detainers  of  prifoners  in  the  Fleety  it  is  ordered  by  sno* 
ther  rule,  that  fw  copy  of  a  declaration  delivered  at  the  Fl€eipnSaa 
againft  any  perfon  there  ihall  be  a  fiiffident  charge  to  hold  fiidi 
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piifbner  to  bail,  or  to  detain  fuch  prifbner  for  want  of  bail,  un-       x  796. 

1^  an  affidavit  to  bold  to  bail  is  made  and  filed,  and  an  indorfe-      

ment  made  by  the  prothonotary  upon  fuch  copy  of  the  d^clara*  ''^^' 
tion,  fignifying  the  fum  of  money  ^ecified.  Here  the  entering  Hakrisom. 
Sliding  the  declaration  is  dropped,  and  the  delivery  of  the  coptf 
qfthe  declaration  is  oonfidered  as  the  eflence  of  the  declaration^ 
though  doubtlefs  the  declarati<m  would  ftiU  be  to  be  entered  in 
the  Prothonotar^i  office.  There  was  a  cafe  of  Prime  and  others 
V.  Moore^  in  Barnes  notes  of  practice,  p.  392,  where  the  Court 
feC  afide  the  proceedings  againft  a  DdEendant,  who  had  been 
ferved  with  a  copy  dTprocefi,  and  had  become  a  pq^er  before 
declaration,  the  Plainti£f  having  entered  an  appearance  for  him 
according  to  the  ftatute^  and  left  a  declaration  in  the  office,  and 
given  him  notice  of  it;  the  Court  being  of  opinion,  that  the  de* 
claration  ought  to  have  been  delivered  at  die  Fleet  i  which  is 
further  proof,  that  delivery  of  the  copy  of  the  declaration  is  cour- 
fidered  as  an  efiential  part  of  declaring  againfl  a  prifi>ner.  I^ 
has  been  thought  fb  eflential,  and  io  much  mcM*e  eflential  thaa 
the  entry  of  the  declaration,  that  in  Strickland  v.  Hodgfon^ 
{Cookers  Rep.  1 14.  and  Barnes,  372.)  it  washdd,  that  a  declara* 
tikm  againfl  a  prifoner  in  a  coun^  gaol  need  not  be  entered  with 
the  prothonotary  before  the  delivery,  but  that  it  mufl,  before  it 
is  filed  with  the  (econdary,  which,  it  is  faid,  means  any  time 
before  rule  to  plead.  Bitt  to  prevent  miflake,  I  would  obferve^ 
that  this  cafe  does  not  feem  to  apply  to  the  queflion,  what  fhall 
amount  to  declaring  in  due  time  ?  We  are  all  therefore  of  opi-^ 
nion,  that  the  Defendant  in  this  cafe  is  fuperfedable,  becaufe 
the  Plaintiff  did  not  deliver  a  copy  of  the  declaration  before  the 
end  of  the  term  afler  the  proceis  was  retumaUe.  / 

Per  Cwiam,  Rule  abfolute. 

•  1%  £0/1,32$. 

Bolton  v.  Puller  and  Others,  Affignees,  S^.        '^/f  ^'/^*' 

TROVER  for  two  bills  of  exchanire ;  one  of  4000/.  and  one  of  -^^  ^'  ^-  *  ^' 
01    o         J  were  partner*  in 

398^  8S.  3(t  I  banking. houfe 

at  Liver^eoi^ind 
C  t^  2>.  aUb  carried  OQ  a  ftparate  nercantile  ooBCcm  ia  l§mim  ;  J.  S,  having  accepted  bills  payable  at 
th^hou(e  of  C.  b*  i>.  employed  A,  B.  C.  \*f  D,  to  get  them  paid  accordingly,  and  agreed  to  depofit  with 
them  Kood  bills  indorfed  by  him,  for  the  ptirpofe  of  enabling  them  fo  to  do ;  A.B.  C.  tS*  D,  debited  7.  S» 
in  account  for  hia  acceptancea,  and  credited  him  for  ail  the  biUs  which  he  depofited;  Ame  of  the  biUs  fo 
depofited  by  J.  S,  were  remitted  by  A.  B,  C,  \sf  D.  to  C.  fsf  2>.  upon  the  general  account  between  the 
two  houfes,  arid  before  any  of  the  acceptances  of  JV.  S.  became  due  both  houfes  failed,  and  J.  S,  wat  ob- 
liged to  pay  hia  own  acceptances ;  held  tlut  the  mpntn  oiCilf  D,  were  entitled  to  leuin  againfl  y.  S, 
the  bills  renMtted  to  them  by  A,  B,  C,  (?*  D.  Held  alfo,-  that  it  made  no  difference  that  one  of  the  bills 
remitted  did  not  arrif  c  in  London  till  after  the  bankiuptiy  of  C  flf  />.  though  fent  by  A,B.C,\:f  D,  bt- 
fsrt  that  ^aot. 

The 
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The  Defendants  pleaded  the  generaliflue,andat  the  trial  befertf 
Eyre  Ch.  J.  at  the  Guildhall  fittings  after  Mi^aelmas  Term,  r795y 
a  ipedal  verdift  was  found  to  the  following  eSeBt :  Jokn  BoUm 
was  a  merchant  at  Liverpool;  Jokn  Forbes  and  Daniel  Gregoryy  toe 
fbme  years,  and  until  they  became  bankrupt,  were  oo-partnerif 
and  carried  on  bufinefs  as  merchants  in  Ijondon^  under  the  firm  of 
Btartan^  Forbes  and  Gregory.     On  the  ift  diMay^  17749  i^'te 
and  Gregory  entered  into  partnerfliip  with  one  Charles  CabboeU 
and  one  Thomas  Smithy  in  the  trade  and  bufinefs  of  bankers,  to  be 
carried  on  aiLiverpool,  under  the  firm  otChofiesCakhDellBniCo, 
and  fb  continued  to  trade  till  that  houfe  becaane  bankropf.   Ibe 
houfe  at  Uverpool  had  dealings  and  tranfa&ions  with  Forbes  uA 
Gregory^  carrying  on  bufinefs  as  merchants  under  the  finn  of 
Burton^  Forbes  and  Gregory,  in  London  ;  and  between  the  two 
houfes  in  Liverpool  and  London,  there  was  an  open  account  cni^ 
rent.   Bolton  for  fbme  years,  and  until  the  houfe  at  LiverpoA  be- 
came bankrupt,  employed  that  houfe  as  his  bankers ;  and  thcj 
ufed  to  procure  bills  which  had  been  accepted  by  him,  payable  at 
the  houfe  in  London,  to  be  there  paid  when  diey  fell  due.    Thofe 
payinents  when  made  were  carried  by  the  houfe  mLondonSjo  their 
account  with  the  houfe  at  Liverpool,  and  by  the  houfe  atUverpoU 
to  their  account  with  BoUon*     In  the  banking  account  betweoi 
Boltonand  the  houfe  RlLiverpool,  Bolton  wasmade  debtor  for  cafh 
received  of  them,  and  for  bills  accepted  by  him  payable  at  the 
houfe  in  London ;  and  was  credited  in  fuch  account  for  all  bflls 
and  cafh  paid  by  him  into  the  faid  houfe.     An  interefl  acoomit 
was  kept  between  Bolton  and  the  houfe  at  Livetpool,  which  waf 
balanced  every  three  months ;  and  the  latter  was  alfb  allowed  s 
profit  on  the  faid  account  of  one-quarter  jt^t  cent,  on  bills  and  cafli 
paid,  cither  by  them  or  by  the  houfe  in  London,  on  their  accoiiat, 
for  the  ufe  oi Bolton.  Bills  having  been  accepted  by  BoUon  to  the 
amount  of  19,702/.  payable  at  the  houfe  in  London,  on  the  28th 
cS February  1 793,  he  propofed  to  tlie  houfe  atLiverpoolj  that  they 
fhould  procure  the  fame  to  be  paid  as  they  fell  due  by  the  hooie 
in  Jjondon,  and  that  to  enablethe  houfe  vXlAverpocl  to  provide  for 
fuch  payments,  he  fhould  deliver  to  them  certain  other  bills  of  ex- 
change whereof  thofe  mentioned  in  the  declaration  were  pared 
with  his  indorfcment  thereon ;  to  this  propofal  the  houie  atXioep- 
poU  agreed.     In  purfuance  of  this  agreement,  BcUon  cm  the  ifl 
of  March  17939  and  on  other  days  between  that  day  and  the 
i6th  of  March  in  the  fame  year,  delivered  to  the  houf^  at  Znvi^ 
poclf  feveral  bills  of  exchange  amounting  in  the  whole  to  the 
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fttm  of  1195832.  2s.  9<f.;  among  thefe  was  the  bill  for  4000/.  I79<$* 
mentioned  in  the  declaration.    On  the  16th  of  March  1793,  he  ■    '"  ■ 

delivered  to  the  iame  houfe  other  bills,  with  a  check  on  that  houie  Boltow 
(which  they  received  as  cafh,)  to  the  amount  of  912/.  is*  od*;  Pullik 
among  thele  was  the  bill  for  398/.  ids*  3^.  alfb  mentioned  in  <>»•>•* 

the  declaration.    All  thefe  IhUs  were  the  property  of  Bolton,  and 
duly  indorfed  by  him ;  the  bill  for  4000/.  having  alfo  previoully 
to  Uie  delivery  l)(Ben  accepted  by  hinu    On  the  4th  March  i  793, 
the  bills  accepted  by  Bolton,  payable  at  the  houfe  in  London,  were 
i>y  the  houie  at  Liverpool  entered  on  the  debit  fide  of  the  account 
between  them  and  j5(^<7i};  and  the  bills  delivered  by  J?oton  to  the 
houCe  at  Liverpool,  were  by  them  carried  to  his  crojit  in  the  fame 
account  at  the  times  when  they  were  reQ)e6iively  delivered.  On 
the  debit  fide  of  the  books  of  the  houfe  at  Liverpool,  it  appeared 
that  jBo/^on's  acceptances,  amoimtingto  19,702/.  13^.  lod.,  were 
entered  dius: — ^^  March  .4th,  55  acceptances  due  in  AprU^^ 
19,702/.  135.  lod";  and  on  the  credit  fide,  the  bills  ddivered 
to  the  houfe  by  A^on  were  entered,  fome  with  the  date  of  their 
delivery  and  the  day  on  which  they  were  to  jbll  due,  and  fome  with 
the  former  only.    On  the  2d  of  March  1 793,  the  houfo  at  LAver^ 
pool  remitted  the  above-mentioned  bill  for  4000/.  together  with 
other  bills  to  the  amount  in  the  whole  of  30,000/.  and  upwards, 
to  the  houfo  in  London,  to  be  carried  to  the  account  of  the  houfo 
«t  Liverpool ;  and  on  the  i6th  of  March,  they  remitted  the  above- 
mentioned  bill  for  398/.  \%s.  2d.   together  with  other  bills, 
amounting  in  the  whole  to  SoooL  and  upwards,  to  be  carried  to 
the  fkme  account.    This  lail  bill  for  398/.  185.  3<2.  was  received 
by  the  houfe  in  London  on  the  1 8th  of  March  1 793.   Some  of  the 
bills  delivered  by  Bolton  to  the  houfo  at  Ldverpooi  were  n^otiated 
by  them,  and  the  value  received  to  their  own  ufo.    On  die  28th 
dlFehruary  1 793,  and  from  thence  till  the  bankruptcy  of  the  houfo 
at  Liverpool,  the  houfo  in  London  was  largely  in  advance  to  the 
houfo  at  Liverpool.     On  the  i6th  of  March  1793,  ^^  houfo  at 
London  became  infolvent,  and  on  the  1 8th  of  the  fome  month  a 
commi£Son  of  bankruptcy  ifliied  againfl  them,  under  which  the 
prefent  Defendants  were  affignees.  .  On  the  fame  day  the  houfo 
at  Liverpool  alfo  became  bankrupt,  and  a  joint  conuniffion  of  the 
lame  date  iffued  againft  Charles  CaldweU,  Thomas  Smith,  John 
Forbes,  and  Daniel  Gregory,  as  partners  in  the  banking-houfo  at  • 
LiverpooL   Tlie  houfo  at  Liverpool  at  the  time  of  their  bankruptcy 
was  kidebted  to  Bolton  in  the  fum  of  2000/.  and  upwards;  and 
none  of  that  parcel  of  bills,  amounting  to  19,702/r  13^  lod.     [  542  ] 
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1796.       accepted  by  BoUon^  payable  at  the  houfe  in  Londam^  were  paid 

— — —      either  by  that  houfe  or  by  the  houfe  at  Liverpool^  but  were  paid 

^'^'"'       by  BoUm  hinifel£     The  Defendants  poifeffed  themfelTCa  of  the 

PuLLift       two  bills  in  queftion  as  affignees  of  Forbes  and  Gregonf^  and 

■BdOthMB.     j-efiifed  to  deliver  them  on  demand. 

This  cafe  was  firft argued  in  JSo^^Term  laft  by  WUUmtmsSa^ 
for  the  Plaintiff,  and  Heywood  Serjt  for  the  Defeiidaat%  and  a 
fecond  time  in  this  term  by  Adair  Serjt.  for  the  former^  and 
i>  Blanc  Serjt  for  the  latter. 

Arguments  for  tiiePlainHffl  In  the  firfi  place  CoMretf  and  Ca 
ttLdxxrpool^BJaA  Forbes  9JiA  Gregory  in  Ldmdjon^BX^i^^ 
to  the  tranfa£iions  on  which  this  cafe  arifei,  to  be  coofideredai 
the  fame  perfons.  Secondly,  the  bills  for  which  this  a&ioo  v» 
brought,  were  a{^ropriated  by  Bolton  to  the  particular  purpdecf 
anfwering  his  acceptances  at  the  houfe  in  London,  and  not  paid 
in  on  the  general  account.  Thirdly,  trorer  is  the  proper  fonsof 
a£lion.  Firft,  though  a  feparate  trade  was  carried  on  by  Ihrio 
and  Gfr^jfOf^  in  ZiOlM{of^  yet  as  they  were  alfo  partaera  tnth^ 
ing  houfe  at  Liverpool  they  were  parties  to  the  afib  idOddmeBmi 
SmitAy  and  therefore  the  agreement  made  by  them  wkh&Aoe  eai 
the  joint  engagement  of  thefour  partnersi  ud  binding 4n  themdi 

inlaw*    The  demaxids  of  third  perfons  on  the  hoole  at  Z#KqMa4 
cannot  be  affe&ed  either  by  the  diftant  refideoce  of  Arte  and 
Gre'gory,  or  by  their  feparate  concerns.  Secondly,  it  ia  fettled  lav 
that  the  property  of  goods  depofited  with  a  taStor  and  not  JtifyoSd 
c£,  continues  in  the  principal,  and  may  (fubjeft  to  the  foAor^s 
lien)  be  recovered  in  trover  either  againft  him  or  his  •^'yt^ 
In  the  prefent  cafe  the  Defendants  have  no  hen ;  for  tbe  halanfr 
of  account  is  in  the  Plaintiff's  &vour.    BaUon  therefore  is  antitM 
to  recover,  imlefs  precluded  by  the  prefendi>le  right  of  tibe  craditois 
of  the  houfe  in  London  to  the  feparate  eftate  ot  Forbes  and  Or^o/y, 
Admitting  that  the  bills  were  remitted  by  the  houfe  atUverpoUtQ 
die  houfe  in  London  on  the  general  account,  and  thereby  becaaie 
the  feparate  property  of  the  latter,  ftill,  whatever  rule  ooorts^ 
equity  may  haveadopted  in  the  apportionment  of  the  joint  and  fe* 
parate  e^ate  to  the  refpe^ive  creditors,  it  has  never  been  hcUias 
courtof  law,  thatan  a£iion  will  not  lie  becaufe  die  tUbg  demandsd 
has  in  this  mannor  become  the  feveral  prcpeily  of  a&Digie  paitnsr; 
for  private  agreements  made  between  partners,  astothcirciaBDi 
upon  each  other,  cannot  a£feA  the  creditors  of  the  firm.   Wmgi 
C  543  ]     ^•Carver,  2H.Bl.22S'    But  this  is  not  a  queftion  between  cr^* 

of 


IN  THE  TiBiETT-sixrH  Ybab  ot  GEORGE  III.  543 

tiF  l^)ecific  goods.    Hioagh,  therefore,  the  remittance  of  the  bills       X79^« 
might  have  tranimuted  the  property  to  the  houle  in  Landtm  as      *-— — > 
againftthehoufeatZ/itvTTioc^itcaiuiothaTetWeff^  9^^" 

BdUon.  Thehoiiieat  Xic^ijnooIhaditiiotintheiTpowertone-  ^^^^ 
gociate  thele  bills  g^ierally  without  a  breach  of  their  agveemeHlt 
For  it  is  to  be  oUerved,  that  the  houie*fltt  UvtijMxdweste  not  pap-  , 
ties  to  the  bills  which  BoUan  had  accepted,  payable  at  the  houfe  in 
Ijondon ;  to  diat  thefe  bills  were  not  depolited  with  the  hoi^  at 
Uverpooly  to  indemnify  them  againft  thofe  acceptances  (to  whidi  ^ 
they  were  not  liable)  but  to  be  applied  fpecifically  in  their  <lil^ 
4chai]ge.  H^ein  confifts  the  di£ference  between  this  and  the  cafe 
of  a  banker  who  draws  on  his  correspondent  in  favour  of  a  cu£> 
tomer,  and  takes  bills  as  an  indemnity.  And  by  this  it  is  alio 
Aftinguiflied  firom  the  cafe  of  Bent  and  another  v.  Putter  and 
^tkersj  $  TWm  Rep.  4^4,  In  that  cafe  CkddxxfeU  and  Co.  had  joade 
themfehres  liable  on  dieir  drafts  in  &vour  d[Benty  and  had  dtere- 
tore  a  lien  on  the  bills  depofited  by  him:  but  in  the  preifent  in* 
ftance  they  had  nofuch  lien  on  the  bills  dq^ofited  by  Bolton,  who 
might  if  he  pleated  have  recalled  diem  at  any  time  before  they 
mete  apfdied  to  the  difcharge  of  his  acceptances.  Hiis  diftino- 
tioii  is  alfo  fvuppotted  by  die  cafe  Ex  parte  Dnmas,  2  Vez.$97. 
«  JAtJt.232.  S.  C.  At  all  events  the  Plaintiff  is  entitled  to  recover 
die  leffar  bfll  for  398A  189.  312I,  that  not  having  aitived  in  Zoncfan 
till  the  i8th  of  March,  which  was  two  days  after  the  failure  of 
jPkrbes  and  Gregory.  Thirdly,  if  the  property  of  thefe  bills  bein 
the  Plaintiff  trover  is  the  proper  remedy:  Lord  Hardaricke,  in- 
deed, in  the  cafe  £rjparf^  Dumas,  feems  to  exprefi  a  doubt  upon 
diia  point,  becaufe  the  legal  property  follows  the  chofe  in  a^hn 
which  is  affigned  by  the  indorfemjpnt.  In  the  prefent  cafe,  how- 
ever, the  indorfement  was  not  intended  to  tifuufer  the  profier^  at 
all  events,  but  only  to  enable  the  houfe  at  Z^nvypMrf  to  apply  the 
bills  to  the  purpofe  for  which  they  were  depofited.  Now  that 
apfdication  was  not  made,  and  therefore  thepn^>erty  of  the  biHa 
remainsasiftheyhad  never  been  indorfed.  lnBmtv.PuUer,iSfSae 
kX&B  had  been  appropriated,  trover  m^thave  been  maintainedfer 
them;  and  in  Tookey.  HoUingworth,  5  TirmSep.2i;.{a),  though 
the  Court  differed  ki  opinion  on  the  cAfe,  no  obfeAion  was  taken 
4o  this  form  of  adion,  and  judf^ent  was  given  for  the  Flainti£ 
Af^amentsjbr  the  Defendants.  Flrft,  the  bills  hi  tjoeftion  were 
paid  in  upon  the  general  account  between  Boton  and  the  houfe  at 
jUverpeol.    It  aj^pears  from  the  fpedai  verdiA,  that  dmring  iim     [  544  ] 

(«)  And  tff.MLsoi. 

ioto^boarfe 
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1796.  intercourfe  between  BoUon  and  that  hauie,  previous  to  thit 
■  tranfaAion,  tlie  bills  lodged  by  the  latter  with  the  fiMmer  weiie 
,  Bolton  always  paid  to  the  general  account.  Had  they  ever  been  appnK 
PVLLB&  priated  in  this  cafe»  they  would  not  have  anfwered  the  objeA  cf 
•nd  Oditn.  ^j^  appropriation ;  for  the  bills  accepted  amounted  to  19,702^ 
13^.  lod.  whereas  thoie  depofited  amounted  to  12,4952.  31;  pA 
only.  Befides,  it  appears  from  the  dates  of  the  latter,  that  thqr 
were  not  to  become  due  tiU  after  the  acceptances,  and  theicfcre 
were  not  calculated  either  in  amount  or  time  to  be  emidoyed 
Q)ecifically  in  their  difcharge.  TliistranfiiAionwaa  merely  a  ooih 
tinuation  of  the  general  dealings  between  BoUan  and  the  bode 
at  Liverpool.  No  particular  account  was  eitlier  agreed  upcm  or 
kept;  had  there  been  any  fuch  it  muft,  as  in  the  cale  JSr  forit 
DumaSi  have  been  diftii:^grui(hed  by  fome  charaAeriftic  litk  <« 
appropriate  mark*  If  the  bills  had  been  meant  as  a  dqxifit,  they 
would  not  have  been  indorfed  by  A^oii.  They  were  in  fiiA  paid 
in  with  a  view  to  (well  his  credit  with  the  houfe  at  Uverpoolt  to 
a  level  with  the  large  difburfements  about  to  be  taiade  od  \m 
account.  The  bill  for  398/.  185.  ^dL  is  not  diftingnifhed  6xm 
that  for  4000A.;  for  though  it  was  not  received  in  Umdm  till 
after  the  ieparate  bankruptcy  cS  Forbes  and  Gregpry^  it  was  pat 
into  the  poft-office^  and  the  poftage  paid,  during  the  iblvencjcf 
the  houfe  at  Liverpool;  the  property,  therefore^  here  wasai 
efie£iually  changed  as  the  property  of  goods  delivered  to  a 
carrier,  which  has  been  held  to  veft  in  the  affigneea  of  the  vendee . 
imleis  ftopped  in  tranfitu,  Hq/well  v.  Huntj  ciL  per  BtdlerJ, 
Tooke  v.  HoUingwortJh  5  T.  R.  231.  and  Ellis  v.  IIu$Uy  3  Tern 
Rep.  464.  Secondly,  the  houfe  in  London  was  diilin&  bom  thit 
at  Liverpool,  and  the  a£ls  of  the  former  were  not  binding  on  die  * 
latter.  Indeed,  the  Plaintiff  himielf  engaged  the  houfe  at  Zrf i«r- 
pool  to  do  a  feparatc  a£l  by  the  terms  of  his  agreement;  die 
houfe  in  London  being  only  known  to  him  as  the  correipcmdent 
of  that  at  Liverpool :  at  leaft  it  does  not  lie  with  him  who  h» 
treated  them  as  diftinci,  to  make  them  rciponfible  as  one. 
Though  the  funds  of  the  houfe  in  London  as  belonging  to  two 
of  the  partners  in  the  houfe  at  Liverpool  be  liable  to  the  Plain* 
tiff's  demand  upon  the  latter  houfe^  yet  againft  the  aflignees  of 
Forbes  and  Gregory  as  the  feparate  firm,  this  afiion  cannot  be 
maintained.  Suppofe  the  houfe  in  London  to  have  confiftedof 
four  paitners,  two  of  whom  were  ftrangers  to  the  houfe  at  Ltver* 
pool ;  the  four  would  not  have  been  liable  becaufe  Forbes  and 
Gregory  were  members  of  the  latter  partoerihip ;  and  even  if  the 

ftiangen 
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firangers  were  removed,  the  houfes  would  remain  equally  dif^ 
ti&6L  Forbes  and  Gregory  in  their  feparate  capacity  were  no 
parties  to  the  agreement  between  Bolton  and  the  houie  at 
Liverpool.  If  the  latter  had  got  the  bills  dif counted  with  a 
third  perfbn,  and  fent  the  cafh  arifing  therefrom  to  London  to 
aniwer  the  acceptances,  fudi  perfbn  might  have  returned  the 
bilk  whether  the  acceptances  were  paid  or  not.  The  houfe  at 
Z/mdan  itands  in  the  place  of  fuch  perfon,  and  therefore  this 
aAion  cannot  be  maintained  againft  their  aflignees.  The  cafe 
of  Waugh  v.  Carver  only  decides,  that  the  private  agreements  of 
partners  individually  between  each  other,  cannot  afFeA  the  rights 
of  creditors  to  fue  them  all  upon  the  joint  account  Thirdly} 
trover  is  not  the  proper  remedy.  It  is  immaterial  whether  the 
bills  were  indorfed  in  blank,  or  to  the  houfe  at  lAxjtrpooL  The 
olge^l  of  the  indorfement  was  to  pafs  the  property  on  the  fiuth 
of  the  iubfifting  agreement.  Had  the  bills  been  entei^^^oif 
in  the  account,  they  would  then,  according  to  the  opinion  of 
Black/lone  J.  in  Zinck  v.  Walker^  2  BL  1 156.  have  been  only  a 
Aepo&ij  and  have  remained  the  property  of  BoUon,  In  this  cafe 
they  were  meant  to  be  converted  into  cafh,  and  therefore  cannot 
be  recalled.  It  has  been  decided,  that  if  a  man  deliver  money 
to  another  to  buy  cattle,  the  property  of  the  money  is  in  th6 
bailee^  3  I^eon.  38.  Anon.  So  if  goods  be  delivered  to  A.  to  pay 
ft  debt  to  B.9  A.  may  fell  them.  Bridget  Clarke^s  Cqf^j  2  Leon.  30. 
If  th^n  the  legal  property  pafled  by  the  indorfement.  Lord  Hard^ 
Widce"^  opinion  in  the  cadTe  Ex  parte  Dumas  is  decifive^  even 
Iboogh  the  Plaintiff  be  deemed  to  have  an  equitable  lien ;  for 
iboo^h  it  cannot  be  recovered  by  the  legal  owner  againfl  one 
having  an  equitable  lien,  yet  it  has  never  been  held  that  trover 
will  lie  againft  the  legal  owner  by  him  who  hath  an  equitable 
lien.  Neither  in  Tooke  v*  HoUingvoorth^  or  in  Bent  v.  Ptdler, 
are  the  bills  flated  to  have  been  indorfed,  nor  was  there  any 
qn^on  on  the  nature  of  the  remedy. 

Cur.  adv.  vult. 
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On  this  day  the  opinion  of  the  Court  was  delivered  by 
Etre  Ch.  J.  (who,  afler  flating  the  cafe,  faid):  The  queflion 
is,  Whether  the  Plaintiff  can  maintain  this  a6lion  upon  this  cafe? 
For  him  it  is  urged,  that  the  houfe  in  London  is  a  houfe  of  trader 
carried  on  by  two  of  the  partners  in  the  banking^houfe  at  Liver* 
pods  though  it  is  admitted,  that  the  trade  carried  on  in  London 
18  the  feparate  eftate  of  tboie  two  partners.    It  is  infifted,  that 

VOL.  !•  M  N  the 
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1 796.        the  bills  in  their  hands  remained  in  the  iame  ftate,  fiit^eA  to  thf 

fame  rules  of  law  and  equity,  as  would  have  applied  to  them  in 

°  vT°^  pofleffion  of  the  houfe  at  Uverpooli  and  that,  having  been  1^ 
PuLLffR  propriated  (as  it  is  called),  or  delivered  to  the  houie  at  JUver^ 
*°  ^  pool  for  a  /pecial  purpofe^  and  not  having  been  ultimately  ap* 
plied  to  that  purpofe,  and  remaining  in  ipecie  in  their  poflcdSioiiy 
BoUon  would  have  been  entitled  to  demand  to  have  them  ddi- 
vered  up  to  him  by  the  banking-houfe  at  Idverpooly  or  by  the 
affignees  of  that  houfe,  fuppofing  them  to  have  come  to  the 
hands  of  thofe  affignees.  I  take  it  to  be  now  fettled,  that  Ulb 
in  the  hands  of  a  banker,  like  goods  in  the  hands  of  a  finfiior, 
in  the  event  of  a  bankruptcy  are  to  be  delivered  up,  fubjeA  only 
to  the  lien,  which  the  banker  may  have  upon  them  for  the  ba- 
lance of  his  account  On  the  odier  hand  it  is  clear,  thai,  if 
indorfed  bills  are  depofited  with  a  banker,  and  they  are  by  him 
n^otiated  to  a  third  perfon,  though  the  purpofe,  for  whidi 
they  were  depofited  fhould  be  ever  fb  crueUy  difappoLotied 
by  his  becoming  bankrupt,  the  original  owner  can  hanse  no 
claim  to  recover  them  in  trover  againll  fuch  third  perfon  (a). 
i5^<^*43^i437*  Theprefent  feems  to  be  a  middle  cafe,  and,  I  bdieve^  is  a 

new  one^     We  mufl  endeavour  to  afcertain  to  which  daft  it 
belongs. 

There  can  be  no  doubt,  that,  as  between  themielves,  a  pait- 
nerfhip  may  have  tranfa£lions  with  an  individual  partner,  or 
with  two  or  more  of  the  partners  having  their  feparate  eftate^ 
engaged  in  fbme  joint  concern,  in  which  the  general  partnerfhq[» 
is  not  interefted ;  and  that  they  may  by  their  a£U  convert  the 
joint  property  of  the  general  partnerfhip  into  the  fqwrate 
property  of  an  individual  partner,  or  into  the  joint  property 
of  two  or  more  partners  or  e  converfo.  And  their  tranfaAioni 
in  this  refpe6l  will,  generally  SpeBislng^  bind  third  perfon^ 
and  tliird  perfbns  may  take  advantage  of  them  in  the  fame 
manner,  as  if  the  partnerfhip  were  tranfa£iing  bufinefs  widi 
flrangers;  for  inflance  —  fupppfe  the  general  partnerfhip  to 
have  fpld  a  bale  of  goods  to  the  particular  partnerfliip,  a  cre- 
ditor of  the  particular  partnerfhip  might  take  thofe  goods  in  eas^- 
cution  for  the  feparate  debt  of  that  particular  partnerfhip.  hi 
fbme  refpe£is  therefore  an  individual  partner,  or  a  particular 
partnerfhip  confifting  of  two  or  more  of  thofe  perfbns,  who  are 
partners  in  fome  larger  partnerfhip,  may  be  coniidered  as  third 

{•)  m,  Gdluu  r.  Martin,  f oft. 6jfi.  SUkTirmiJ^f. 
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perfbns  in  tranfaftions,  in  which  the  general  partneiihip  may 
happen  to  be  engaged  with  their  corre^ndent*  On  the  other 
hand  it  will  be  difficult,  if  not  impoffible^  for  individual  part- 
ners, or  for  particular  partnerihips  compofed  of  individual 
partners,  to  ihake  off  privity  in  all  the  tranfa6lion5  of  the  gene- 
ral partnerfhip,  or  to  avoid  all  the  confequences  of  privity* 
Each  partner  is  a  party,  as  well  as  privy,  to  the  trania£);ions  of 
the  general  partnerfhip,  though  the  general  partnerihip  is  not  a 
party  to  the  feparate  tranfafUons  of  the  individual  partners. 
Forbes  and  Gregory  were  therefore  parties  to  the  agreement^ 
which  Caldwell  and  Smith  entered  into  with  BoUon^  and  were 
as  much  bound  by  it  as  Caldwell  and  Smith  were.  And  I  hold^ 
that  if  BcUon  had  filed  the  houie  at  Liverpool  for  a  breach  of 
that  agreement  and  had  recovered,  he  might  have  taken  any 
part  of  the  feparate  eftate  of  the  houie  in  London  in  executioiiy 
in  (atisfa£lion  of  his  judgment.  But-  this  will  not  touch  the 
queftion,  what  ihall  be  deemed  the  joint  property,  and  what  the 
'feparate  property  of  perfbns  fo  circumflanced.  Joint  or  feve- 
ral,  Bolton* s  claim  upon  it  in  the  cafe  fuppofed  would  be  equally 
avaUable  to  him. 

Bankruptcy,  when  it  intervenes,  may  very  much  change  the 
fituation  of  thefe  parties.  Mr.  Juflice  Heath  fuggefted  this 
confideration  at  the  clofe  of  the  firft  argument  It  is  a  very  im- 
portant confideration. 

If  all  become  bankrupts,  all  the  joint  and  all  the  feparate  pro- 
perty will  veil  in  the  affignees,  whether  the  commiffions  are 
joint  or  feveral.     If  a  feparate  commifllon  ifiue  againfl  one  part- 
ner, his  affignees  will  take  all  his  feparate  property,  and  all  his' 
intereft  in  the  joint  property.  If  a  joint  commiffion  iflues  againft ' 
allf  the  affignees  will  take  all  the  joint  property,  and  all  ^e  fe^ '' 
porate  property  of  each  individual  partner.     In  the  diflribution 
to  creditors,  a  rule  of  convenience  has  been  adopted.     To  un- 
derftand  it,  wc  fhould  fce^  what  the  rights  of  creditors  were 
ai  to  execution  for  their  debts  before  bankruptcy.    A  feparate  * 
creditor  might  take  at  his  ele6iion  the  feparate  eftate  of  his  \ 
debtor,  or  his  debtor's  fhare  of  the  joint  eflate,  or  both,  ifne*' 
ceflary.     A  joint  creditor  might  take  the  whole  joint  eftate,  or 
the  ^ole  feparate  eflate  of  any  one  partner.     But  the  rule  of 
convenience,  which  has  been  adopted,  reftrains  the  feparate 
creditor  from  reforting  in  the  firfl  inftance  to  his  debtor's  fhare 
of  the  joint  property;  and  alfb  reflrains  the  joint  ci^tor  from     ^  ^^3  ^ 
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179^.       reforting  in  the  firft  ioftance  to  the  feparate  property  of 

■  debtor.  Bankruptcy  has  been  called  a  ftatate  execution;  bnfe 
OLTON  j£  .^  j^^  ^^y  analogy  to  an  execution,  it  is  certainly  very  mudi 
^nd^  modified,  and,  as  I  take  it,  by  the  authorit|r  of  the  Chancellor^ 
who  is  to  take  order  for  the  diftribution  of  the  effeAs-of  a  bank- 
rupt. Under  the  rule  the  fqparate  creditors  have  a  ri^t  to  be 
iatisfied  for  their  debts  out  of  the  feparate  proper^^  in  prefier- 
ence  to  the  joint  creditors  (a).  But  what  fliall  be  deemed  ie-, 
parate  property,  or  what  effe£l  the  claims  of  third  perfbns  i^mmi 
that  which  (as  'between  one  partner  and  the  partnorfliip)  would 
be  fqparate  pcoper^,  are  queftions,  which  neither  bankniplcy 
nor  the  rule  of  diftribution  feem  to  touch.  The  ^^g^*^****  ftand 
but  in  the  place  of  the  bankrupts,  and  take  the  eflB^^ls  fulgeS  to 
efery  legal  and  equitable  claim  upon  thofe  efie&s^  And 
therefore  I  condud^  that  though  bankruptcy  very  mudi  akan 
the  fitoati<m  in  which  I  have  placed  Mr.  Boltany  in  the  oooiie 
of  the  argument,  as  a  creditor  having  obtained  a  judgment 
againft  the  banking-houie  at  Liverpool  on  the  ground  of  Urn 
agreement;  the  queftion  now  made  betwe^i  him  and  the  dttg- 
nees  ci  Forbes  and  Gregory  remains  undecided,  and  muft  (ai  it 
appears  to  me)  depend  on  an  inquiry  into  the  efieA  of  the  pii» 
vi^  and  jMurtidpation  of  .Forbes  and  Gr^ory  in  the  tranfiiAion 
between  BoUan  and  the  banking-houfe  at  Liverpooly  in  which 
they  were*partners. 

^The  true  nature  of  that  traniaftion  has  been  warmly  di^atdl 
in  the  courfe  of  the  argument:  but  it  comes  out  to  be  Bmfij 
this:  BoUon  paid  into  his  banker's  hands  thde  UUs  on  his  ge- 
neral account  for  a  particular  purp<^.  This  has  he&k  calkd 
an  appropriation;  and  legal  coniequences  are  deduced  fitm 
thenc^  as  if  appropriation  was  a  technical  term,  or  at  kaft  wsi 
uied  in  fome  definite  or  predle  fenle;  whereas  no  term  in  po- 
pular ufe  can  be  more  general,  or  more  uncertain  in  its  impc^ 
In  truth,  ^en  I  fay,  thefo  bills  were  paid  in  on  a  general  se^ 
count  foir  a  particular  purpole,  I  mean  only  to  fay,  that  the  ob- 
jeA  which  the  parties  had  in  their  view  was,  that  the  bankoi 
C  549  ]     might  be  enabled  to  provide  for  the  payment  of  Mr«  BoUmlt 

(a)  This  rule  was  adopted  by  l4)rd     but  does  not  appear  Co  havo  beta  akon^ 
Chancenor  Hardtvi^h,  and  u€ted  upon  till     ther  fettled,  tnough  th«  iBcfinatko  of  Ui 


oveftiirned  by  Lord  Chancellor  TSmriow,  LcanHhip'a  opinion  was  tronfly  in  fivoor 

The  fiibjea  has  fincc  been  ftiUy  confider-  of  tlie  oU  role  adopted  by  JLocd  Smiwitk 

ed  by  £ord  Chancellor  Lwbbcrwgh^  m  For  the  caiea  on  this  pomt  fee  Ctdkt'iAL 
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acceptances  in  London.    So  fiu*  from  being  ^propriated  to  any       1 796* 
particular  purpofe  in  the  ftrift  fenfe  of  the  word^  the  bills  in  ■ 

fpecie  were  not  intended  to  be  applied  to  any  other  purpofe  than  ^J^ 

to  be  converted  into  caih,  in  order  to  incr^dfe  Mr*  J3oUon*s  ere-  Pollkr 
dit  with  bis  bankers ;  and  in  the  nature  of  things  they  could  not 
be  applied  in  fpecie  to  the  particulEur  purpofe  of  paying  Mr* 
Baton's  acceptances  in  London.  Thefe  biOs,  at  leaft  the  bilk 
in  queflion,  were  remitted  to  the  boufe  in  London  on  die  gene* 
ral  account  of  the  banking-houfes.  We  cannot  think  thiat  this 
was  a  mifapplication ;  or  that  the  confidence  of  Mr.  BoRon  was 
abufed.  It  may  be  afked,  afiiuning  that  Mr.  Bolion  confidered 
both  houfes  to  be  in  full  credit,  was  it^not  the  very  thing  he 
meant  ?  was  not  this  the  probable  mode  by  which  the  bankings 
houfe  would  be  enabled  to  provide  for  the  payment  of  Mr.  Bd^ 
ton*s  acceptances  at  the  houfe  of  Forbes  and  Gregory  P"  Then 
what  €Se&,  can  the  privity  and  participation  of  Forbes  and  Gre^ 
gory  in  the  agreement  between  Bolton  and  the  banking-houfe 
have  on  this  tranfa£lion  ?  which,  as  between  the  two  kou/es^  uf^ 
doubtedfy  changed  the  property  in  thefe  JnUs;  a  circumftance 
which  diftinguifhes  this  cafe  from  all  the  cafes  which  have  been 
determined  on  this  fubje£l,  and  puts  it  out  of  the  reach  of  the 
principle  upon  which  the  cafe  of  Tinck  v.  WaJOcer^  and  the  late 
cafe  of  Tooke  v.  HoUingvoorth^  in  the  Court  of  Error  were  d^ 
termined.  The  privity  of  Forbes  and  Gregory  to  the  tranfao- 
tion  at  Liverpool  rather  created  a  demand  upon  them  to  do  whit 
they  did,  than  to  take  any  other  courfe ;  for  there  is  no  pretence 
to  fay  that  it  was  intended  that  a  feparate  account  of  thefe  bilb 
fhould  be  kept  by  any  body.  The  buiinefs  went  on  in  the 
r^ular  channel  upon  the  foot  of  the  agreement,  without  the 
leaft  imputation  upon  it,  up  to  the  moment  of  the  bank- 
ruptcy, when  the  adverfe  rights  of  the  creditors  of  the  two  houfes 
attached.  ^ 

If  up  to  the  moment  of  the  bankruptcy  nothing  affe£ted  the 
right  of  Forbes  and  Gregory  to  hold  thefe  bills  on  their  feparate 
account,  that  right  muft  veft  in^the  affignees  of  Forbes  and  Gre^ 
gory  with  nothing  to  a£Fe6l  it.  The  affignees  of  Forbes  and 
Gregory  are  bound  to  admit  that  Forbes  and  Gregory  knew  that 
Mr.  Bolton*s  obje6l,  and  that  the  obje£l  of  the  partnerlhip  at 
Uverpool  was,  that  by  means  of  thefe  bills  the  acceptances  were 
to  be  provided  for.  But  how  were  thefe  bills  to  operate  as 
means?  They  were  to  be  dealt  with  as  t^  banking-houfe 
thought  fit  to4cal  with  them;  to  be  negotiated^  if  they  diought     [  550  ] 
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fit ;  to  be  diicounted  at  Liverpool^  if  they  pleafed,  or  remitted  to 
whom  they  pleafcd ;  and  were  neceilarily  to  be  converted  into 
money,  in  order  to  be-means  efie6iual  to  the  purpoie  even  of  the 
parties  who  depofited  them. 

If  then  Forbes  and  (/regory  were  parties  capable  of  acquiring 
a  property  in  thefe  bill^  as  capable  as  any  third  party,  and  did 
acquire  it  without  reproach,  and  in  truth  in  purfuance  of  that 
agreement  upon  which  they  were  delivered  to  the  banking- 
houfe ;  why  are  not  Forbes  and  Gregory  to  be  confidered  as  third 
perfbns,  with  whom  theie  bills  have  been  negotiated  ?  If  they 
were  to  be  lb  confidered,  this  determines  the  clafs  to  which  I 
iaid  in  a  former  part  of  the  argument,  we  were  to  endeavour  to 
reduce  this  middle  cafe  between  the  cafe  of  original  parties  to 
the  tranlafUon  and  the  cafe  of  third  perfbns  holding  fuch  bills 
as  thefe  in  the  ordinary  courfe  of  the  negotiation  of  biUs  of 
exchange. 

A  circumflance  belonging  to  the  lefier  bill  of  398/.  185.  31^ 
was  taken  notice  of  in  the  argument;  namely,  that  it  came  to 
the  hands  of  Forbes  and  Gregory  on  the  day  when  they  became 
bankrupt.  We  are  of  opinion,  that  the  bill  having  be^  remit* 
ted,  as  &r  as  concerned  the  houfe  repiitting,  before  the  bank- 
ruptcy, and  to  a  creditor,  cannot  be  recalled,  and  mufl  follow  the 
fortune  of  the  other  bill. 

It  is  a  great  misfortune  to  Mr.  BoUon  to  have  been  fo  deeply 
concerned  with  thefe  felling  houfes.  In  fuch  cafes  it  too  often 
happens  that  heavy  lofTes  fell  fomewhere.  The  only  confblation 
is,  that  it  is  the  law  of  the  land,  and  not  the  ckprice,  or  even  error 
of  any  man,  which  can  ultimately  decide  where  they  fhall  fall. 

Our  opinion  upon  this  cafe  is,  that  the  judgment  mufl  be  for 
the  Defendants. 

Judgment  for  the  Defendants. 


In  this  Term,  Mr.  Seijt  CoekeU  and  Mr.  Seijt.  Shepherd  were 
made  King's  Seijeants. 
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LiGHTFOOT  and  Another  v.  Tenant.  jvo^.  1401. 

9^15^,419. 

T^EBT  on  bond.     The  Defendant  prayed  Oyer  of  the  bond  and  xo  debt  on  bond 
"^  condition;  and  then  pleaded  turn  e/ifaShim^  and  five  other  the  Dcfendim 
pleas,    ftating  the  bond  to  have  been  given  on  an  ill^al  con-  ^d  was  given 
fideration,  on  all  of  which  iffues  were  joined.  «<>  fecure  pay- 

At  the  trial  before  Eyre  Ch.  J.  at  die  GuildhaU  fittings  after  ^  goods  speed 
Eafler  Term  1706,  a  verdift  was  found  for  the  Plaintiff  on  the  ^^^  fold  »nd 

1  /»  r»  /  r^  1  ijjjii  ■■       delivered  in  X»«- 

plea  ot  non  ejtjaciumy  and  on  the  id,  30,  and  5U1  pleas ;  and  a  don  by  the  Plsin. 
verdia  for  the  Defendant'  on  the  4th  and  6th  pleas,  which  were  jm?"  to*w^" 
as  follow.    Fourth  plea,  that  ^'  the  Plaintiffs  and  the  Defendant  thelatterihipped 
lon^  before  the  making  of  the  iaid  writing  obligatory  were  and  ftOTMthOTore- 
ftill  are  fubje6ls  of  this  realm ;  and  that  before  the  making  of  (hif>ped  for  th« 
the  faid  writing  obligatory  to  wity  on  4"^.  at  4"^.  it  was  imlawfidly  ^^e  oSffickS 
airreed  by  and  between  the  Plaintiffi  and  the  Defendant,  that  the  with  dsnder. 
Plaintiffs  fhould  fell  and  deliver  to  the  Defendant  certain  goods,  fjiffiJent  j^  to 

the  aSioo;  th^ 
cafe  being  within  the  7  Grs.  i.  (•  21.  which  avoids  all  contrail  for  fupplyiog  cargoes  to  foreign  ihips  in  fuch 
a  trade. 
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wares,  and  merchandizes  of  a  large  value,  to  wii^  i^^l*  lot  to 
be  by  the  Defendant  ihipped  on  board  certain  (hips  or  weStk 
in  the  port  g£  Londanj  and  to  be  carried  and  conveyed  onboard 
of  fuch  Ihips  and  vefleb  to' parts  beyond  thefeas,  Aat  is  to  %, 
to  the  port  of  Oftend^  to  be  there  Ihipped  on  board  certain  other 
Ihips  or  veflels  deftined  to  fail  to  and  trade  in  certain  palis  in 
the  Eaji  Indies  beyond  the  Cape  of  Geod  Hope,  without  the 
licence  and  authority  of  the  UnitedCompany  of  Merchants  of 
Efigland  trading  to  the  Eq/l  Indies,  and  to  be  carried  and  con- 
veyed in  and  on  board  the  iaid  laft-mentioned  Ihips  or  veftb 
from  the  faid  port  of  0/lendtoa  certain  place  in  the  Eq/tbiks 
beyond  the  Cape  qf  Good  Hope,  thai- is  to  fay,  to  Calcnila,  to  be 
there  fold,  trafficked  with,  and  difpoied  of  in  a  courfe  of  trad^ 
clandeftinely  and  without  any  licence  and  authority  from  the 
iaid  Company ;  and  that  in  purfuance  of  fuch  unlawful  agreement 
the  Plaintifis  well  knowing  that  the  faid  goods,  wares,  and  mer* 
chandizes  were  to  be  carried  to  Caicuita  aforcfaid  to  be  there 
fold,  trafficked  with,  and  difpofed  of  in  the  courfe  of  trade,  did 
afterwards,  to  wit,  on  S^.  at  Sfc.  fell  and  deliver  to  the  Defen- 
dant the  faid  laft-meutioned  goods,  wares,  and  merAapdiaPi^  in 
order  that  the  famefb  to  be  ffiii^)ed  on  board  the  faid  fhips  or 
vefiels  in  theportof  Z<oiufofi  aforefaid  mi^t  be  carried  on  bond 
fuch  fhips  or  veflfels  to  the  [k)rt  of  ()ftend  j^an&id,  and  theie 
ihipped  on  board  the  faid  other  fhips  or  vefiels,  and  diat  the 
fame  might  be  carried  and  conveyed  on  board  fuch  laft-men- 
tioned  itiips  or  vefTels  to  Ccdcutta  aforefaid,  and  to  be  there 
fold,  trafficked  with,  and  difpofed  of  in  a  courfe  of  trade  dsn- 
dcftinely  and  without  any  licence  or  authority  from  the  faid 
Company.  And  that  the  faid  goods,  S^c.  were  accordingly 
carried  and  conveyed  on  board,  Sfc.  from  the  port  of  Lxmdm  to 
the  port  of  Ojlend,  and  there  fhipped  on  board,  4^.  to  be 
carried  and  conveyed,  4*^.  to  Calcutta  to  be  there  fold,  SfC.  And 
that  for  the  lecuring  the  payment  of  the  price  of  the  faid 
goods,  4^.  the  Defendant  on  Sfc,  at  S^c.  did  make  and  feal,  and 
as  liis  a6l  and  deed  deliver  to  the '  Plaintiffs  the  faid  writing 
obligatory  in  the  faid  declaration  mentioned  with  the  condition 
thereunder  written ;  and  which  faid  writing  obligatory  for  the 
caufe  aforefaid  is  wholly  void  in  law."  Sixth  plea:  that  '♦the 
faid  writing  obligatory  was  made,  fealcd,  and  delivered  by  the 
Defendant  to  the  Plaintiffs  for  fecuring  the  payment  of  the  price 
of  certain  goods,  wares,  and  merchandizes  before  then  fold  and 
delivered  by/ the  Plaintifis  to  the  Defendant  to  be  by  him  the 

Defendant 
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Defendant  ihipped  onv  board  certain  fliips  and  vetteU  to  be 
carried  and  amveyed  therein  from  the  port  of  London  aforefaid 
fx>  parts  in  the  Eq/llndies  beyond  the  Cape  ofGoodllope^  that 
is  to  lay  to  Calcutta^  the  Plaihtifis  wdl  knowing  that  the  faid 
laft-mentioned  goods,  4^.  at  the  time  of  the  fale  and  deUvery 
thereof  as  aforeikid  were  to  be  fb  carried  and  conveyed  to  CaU 
cutta  aforefaid  to  be  there  fold,  trafficked  with,  and  dialed  of 
in  the  courfe  of  trade  clandeftinely  and  without  any  licence  or 
authority  from  the  United  Company  of  Merchants  of  England 
U^ading  to  the  £q/l  Indies;  whereby  the  &id  writing  bbligatory 
was  and  is  wholly  void  in  law." 

The  bond  was  dated  on  the  ift  of  February  1794?  and  the 
condition  was,  that  the  Defendant  ihould  pay  to  the  PiaintifTs 
363/.  I  OS.  on  or  before  the  ift  of  Augu/l  1795,  ^^^  intereft  at 
the  rate  of  5/.  p/r  cent,  from  the  expiration  of  fix  months  after 
the  date  of  the  bond.  On  tlie  bond  was  the  following  indorfe- 
ment :  "  London^  20th  March  1 794.  A  policy  of  infiirande  per 
<^  the  ihip  Kaunitz^  from  O/iend  to  Bengal  on  acconnt  of 
"  Mr,  James  Tenant  refts  in  my  pofieilion,  in  which  the  within 
**  mentioned' account  of  363/.  los.  is  included.  T.  BundockJ* 
This  laft  peribn  appeared  at  the  trial  to  have  been  the  Defen- 
dant's agent  for  the  purchafe  of  the  goods,  the  Defendant  him. 
feif  refiding  at  O/iend.  He  proved  that  it  was  originally  ftipu- 
lated  by  the  Plaintiffs  that  there  ihould  be  the  above  indorfe- 
ment  made  on  the  bond  when  the  policy  was  effected,  which 
was  not  to  be  done  tiU  after  the  arrival  of  the  goods  at 
Ofl^nd. 

A  rule  nifi  having  been  obtained  tor  entering  a  judgment  for 
the  Plaintiff'  notwithftanding  the  verdi6i  found  for  the  Defen- 
dant on  the  4th  and  6th  pleas, 

IjC  Blanc  and  MaiJIiaU  Seijts,  flieWed  cauie.  ift.  The  agree- 
ment flated  in  the  Defendant's  pleas  is  illegal,  being  within 
7  Geo.^  Stat.  i.  c.  21.,  by  the  2d  ieAion  of  which  a6l  all  con- 
trails and  agreements  whatfoever  made  by  any  of  His  Majefty's 
fubje6ls  for  the  loan  of  any  money  by  way  of  bottomry,  «  on 
any  ihip  or  fhips  in  the  fcrvice  of  foreigners,  and  bound  or 
dei'igned  to  trade  to  the  Eq/l  Indies,  and  all  contra6ls  and 
agreements  whatfoever  made  by  any  of  His  Majeft/s  {ubje6is; 
or  any  perfon  or  perfbns  in  truft  for  them,  for  the  loading 
or  liipplj-ing  any  fuch  (hip  or  fliips  with  a  cargo  or  lading 
of  any  fort  of  goods,  merchandize,  Sfc. "  are  declared  to  be 
void.    The  agreement  there  defcribed  is  preciiely  that  ftated 
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1796.        in  the  plea.     2dly,  Suppofing  this  agreement  not  to  be  made 

void  l^  the  7  Geo.  1.,  ftill  the  trade  itfelf  being  illegal,  die 

^'d^  A  cihV     Plaintiffs  cannot   recover.      The  cafe  of  Holnuai  v.  Jbknfim^ 
V.  Cowp.  341.  will  probably  be  cited  on  the  other  fide.     There 

the  goods  were  ibid  in  the  ordinary  oourfe  of  trade,  and 
though  the  Plaintiff  knew  they  were  to  be  finuggled  into  thb 
country,  they  did  not  fell  them  for  that  purpofe ;  the  illegal 
ufe  made  no  part  of  the  contrafi.  But  the  cafe  of  Biggs 
V.  lATwrencCf  3  Term  Rep.  454.  is  an  exprefi  authority  agamft 
the  Plaintifis'  recovery.  The  ground  of  that  dcterminadOD 
was,  that  the  goods  were  ibid  for  the  purpofe  of  b^ng  fim^ 
gled  into  England.  The  diftin6Uon  between  thefe  two  cafa 
eftabliihes  the  Defendant's  plea,  for  the  goods  here  were  taid 
for  the  purpoie  of  being  finuggled  into  Indioj  and  the  agree- 
ment was  that  they  fliould  be  fent  to  0/lendj  and  from  thence 
to  Calcutta.  Clugas  v.  Penatuna,  4  T.  JR.  466.  and  Wn^mdl 
V.  JReed  and  another^  5  T.  R.  599.  are  alio  authorities  to  Ibtm 
that  a  Plaintiff  who  takes  toy  part  in  an  ill^al  traniaAion 
cannot  recover. 

Adair  and  Shepherd^  Serjts.  contra,  ift.  The  contraft  on 
the  part  of  the  Plaindffi  being  only  to  deliver  thefe  goods  at 
O/lend^  this  bond  is  not  made  void  by  7  Geo.  i.,  whididoes 
not  apply.  Here  the  vendors  had  fiiU  power  over  the  goodi, 
and  might  have  re-fold  them  at  OJtend^  iinoe  the  Plidntiffi' 
intereft  in  them  ceafe  on  their  arrival  at  that  place.  2dlv»  Hie 
cafes  decided  on  this  fubje6l  do  not  preclude  us  from  recove^ 
ing.  The  principle  of  Holman  v.  Johnfon  is,  that  where  the 
contra6l  of  fale  is  complete  before  the  illegal  part  of  the  tranf- 
ii6lion  comniences,  the  bare  knowledge  in  the  vendor  of  the 
vendee's  intent  does  not  vitiate  the  contra^.  In  each  of  the 
three  other  cafes  cited,  the  Plaintiife  had  taken  fbme  ftep  to 
effe6luate  the  illegal  intention.  It  has  never  yet  been  deter- 
mined that  bare  kno^diedge  of  an  illegal  intent  in  the  vendefy 
bars  the  vendor's  recovery. 

Cur.  adv.  vidt. 

Tlie  judgment  of  the  Court  was  this  day  delivered  by 
.  Eyre  Ch.  J.  We  are  all  of  opinion,  that  the  4th  plea  is  good 
and  a  fufiicient  bar  to  the  Plaintiffs  taking  anything  by  this  appli- 
cation. The  ground  of  the  defence  to  be  coUe6led  from  this  plea 
is  thus  opened  by  Lord  Mansfield  in  Holman  w  Johnfon^  Ccs^- 
343.  "  The  obje£lion  tliat  a  contra6l  is  immoral  or  illegal  (bunds 
^'  at  all  times  very  ill  in  the  mouth  of  a  Defendant.   It  is  not  lor 
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<<  .his  fake  however  that  the  obje£lion  is  ever  allowed ;  but  it  is 
<^  founded  in  general  principles  of  policy,  which  the  Defend^t 
<^  has  the  advantage  of  contrary  to  the  real  juftice  as  between 
^<  him  and  the  Plaintiff,  by  accident,  if  I  may  fo  lay.  The 
^^  principle  of  public  policy  is  this  ex  doh  malo  nan  oritur  a6H(h 
^*  No  court  will  lend  its  aid  to  a  man  who  founds  his  caufe  of 
^'  a£lion  upon  an  immoral  or  an  illegal  a£t*  If  from  the  Plain- 
^^  tiff's  own  ftating)  or  otherwile,  the  caufe  of  aAion  appears 
*'  to  rife  ex  turpi  caufd^  or  the  tranfgreffion  of  a  pq/Uive  Icno  of 
^^  this  country,  there  the  Court  lays,  he  has  no  right  to  be 
<<  afBfled."  Afler  this  introdudion  His  Lordfhip  ftated  the 
queilion  in  that  caufe  to  be  <<  whether  the  Plaintiff's  demand 
*'  is  founded  upon  the  ground  of  any  immoral  a£i  or  contraA; 
^^  or  upon  the  ground  of  his  being  guilty  of  any  thing  which  is  prO' 
*'  hibited  by  a  pqfitive  km  of  this  country?  "  And  this  is  the 
queflion  which  arifes  between  the  parties  to  this  record  upon 
the  4th  plea.  The  fubftance  of  this  plea  is,  that  it  was  agreed 
between  the  Plaintifis  and  the  Defendant  that  the  former  fhould 
(ell  and  deliver  goods  to  the  latter,  to  be  by  him  fhipped  in  the 
port  of  London,  to  be  cairied  to  O/lend,  to  be  there  fhipped  on 
board  fhips  deflined  to  trade  in  the  Eq/l  Indies  without  Ucence 
from  our  Eafl  India  Company,  to  be  carried  to  Calcutta,  to  be 
there  fold  clandeflinely ;  that  in  purfuance  of  this  agreement, 
the  Plaintiff  fold  and  deUvered  goods  to  the  Defendant, 
knowing  4*c.  and  in  order  S^,  and  that  in  &6i  the  goods  were 
carried  to  Gf/lend,  and  fhipped  for  Calcutta  to  be  there  fold; 
and  that  this  bond  was  given  for  fecuring  the  pajrment  of  the 
price  of  thofe  goods,  and  fb  void  in  law.  It  was  agreed  in  the 
argument,  that  it  is  prohibited  by  the  pofitive  law  of  this 
country  to  fumifh  goods  to  be  fhipped  oit  board  foreign  fhips 
trading  to  the  Eq/t  Indies*  By  the  7  Geo*  i.  c.  2 1.^  2.  all  con- 
tra£b  and  agreements  for  the  loading  and  fupplying  fuch  fhips 
with  acargo  are  declared  to  be  void.  For  the  Pl^ti£&  it  waa- 
contended,  that  the  above  admiffion  mufl  be  taken  with  this 
referve,  that  the  prohibition  attaches  only  on  the  perfbn  who  has 
the  immediate  interefl  in  the  fupply.  I  admit  that  the  perfbn 
%dio  has  the  benefit  of  the  fupply  is  the  immediate  obje&  of  the 
a^  the  title  of  which  is  *^  for  the  further  preventing  His  Ma* 
<*  jefly's  fubjefis  fit>m  trading  to  the  Ea/l  Indies  under  foreign 
'•  commif&ons."  Very  probably  thofe  who  are  more  remotely 
concerned  in  fumifhing  the  fupply,  may  not  be  direAly  within 
the  fcope  of  the  a^.  But  it  will  not  follow,  that  their  con- 
tra^s  will  be'  valid.     Upon  the  principles  of  the  common  law, 
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l^96•       the  confideradan  of  every  valid  contraA  nmft  be  meritorioin; 
■  Tlie  iale  and  delivery  of  goods,  nay  the  agreement  to  &I1  and 

nSY^bn    ^®^^''  goods  hprimdjacie  a  meritorious  eoiffideradon  tafbp- 
«.  port  a  contraA  for  the  price.     But  the  man  who  ibid  arftnie 

to  one  who  he  knew  intended  to  poiibn  his  wife  with  it,  would 
not  be  allowed  to  maintain  an  aAion  upon  his  contra£L  The 
oonAderit&on  of  the  contraA  in  itfelf  good,  is  there  tainted  wA 
turpitude,  which  deftro3rB  the  whole  merit  of  it.  I  'put  diii 
ftrong  cafe  becaufe  the  principle  of  it  will  be  felt  and  adcnow- 
ledged  without  further  difeuffion.  Other  cafes  where  the  means 
of  tranigre£Bng  a  law  are  fumiihed  with  knowledge  that  tbey  ue 
intended  to  be  ufed  for  that  purpofe  will  difier  in  ihade  roorecr 
left  from  thisftrongcafe;  but  the  body  of  the  odour  is  the  feme 
in  alL  No  man  ought  to  fumifh  another  with  the  means  of 
tranigreffing  the  law,  knowing  that  he  intends  to  make  that  aft 
of  them.  And  it  will  feldom  happen  that  this  will  be  tbewhok 
for  which  he  will  have  toanlwer.  The  man  who  knows  Aatas 
THegel  ufe  is  intended  to  be  made  of  that  which  he  is  miin^  w3 
be  thereby  impelled  to  ufe  his  knowledge  to  make  dbe  contraS 
more  beneficial  to  himfel^  and  it  may  become  his  intereft  to 
ftipulate  for  himfelf  that  the  ill^;al  ufefliallbemadeofthegoodi 
he  mis ;  and  fo  the  UlegBl  ufe  may  be  the  yerygi/l  of  the  cob* 
traA.  It  is  a  poffible  cafe,  that  a  tradefinan  may  vrilh  to  ^nc^ 
late  in  this  contraband  trade^  and  to  do  it  by  dividing  the  proAi 
with  fome  man  of  fpmt  and  enterprize  but  without  capital 
Such  a  man  would  ftipulate  that  the  goods  which  he  fold  fboiii 
be  put  on  board  a  ihip  under  a  for^gn  commiffion,  and  fliodd 
be  fent  to  Calcutta  to  be  there  fold.  .  His  (hare  of  the  profits 
would  be  found  in  the  price  originaUy  fixed  on  the  goods,  but 
his  hopes  of  payment  would  reft  entirely  on  the  returns  of  this  con- 
traband trade.  Such  a  man  would  not  advance  five  pounds  woidi 
of  goods  which  were  not  to  be  employed  in  the  contraband  trade. 
It  is  efiential  to  his  views  and  it  enters  into  the  ^irit  of  his  ccmtraft 
that  the  goods  (hall  be  employed  according  to  their  deftinatioD. 
Doubtlefs  the  buyer  of  goods,  having  th^n  in  his  pofleflSon,  mvf 
divert  them  from  the  intended  channel ;  but  then  he  is  not  tfai 
honeft  man  whom  the  feller  of  the  goods  took  him  for,and  in  tmdl 
he  breaks  his  contra^  Thisisafuf^pofedcafe.  But  this  fiqipdU 
cafe  is  not  immaterial  to  the  argument ;  becaufe  the  ftrei^th  of 
the  Plaintiffs'  cafe,  as  it  has  been  argued  for  them,  is,  that  fiq»- 
pofing  the  tranfe£lion  to  have  been  as  it  is  ftated  to  have  beoi 
in  this  4th  plea,  their  ihare  in  it  neceffarify  ended  with  the  dcii- 
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irery  of  the  goods,  and  by  no  poffibilify  could  they  have  any 
thing  to  do  with  their  future  deftination.  By  poffibility  moft 
(certainly  the  Plaintiff  might  be  very  deeply  interefted  in  the 
fotare  deftination,  though  the  conduA  of  the  Q)eculation  was 
unavoidably  entrufted  to  the  buyer.  And  a  poflible  cafe  of  in- 
tereft  in  the  future  deftination  is  an  anfwer  to  the  argument 
that  of  neceility  they  could  have  nothing  to  do  with  it.  But  the 
plea  having  been  found  by  the  jury  the  CJounfd  for  the  Plaintiffs 
were  driven  to  that  argument.  The  proper  time  to  infift  that 
the  Plaintiffi  had  nothing  to  do  with  the  future  deftination  of 
the  cargo  was  when  the  plea  was  before  the  jury;  and  if  the 
truth  of  the  cafe  would  have  warranted  it,  the  bB.  might  have 
been  negatived  by  evidence,  demonftrating  that  the  Plaintifik' 
part  in  the  tranfa£lion  did  really  end  with  the  delivery,  and  that 
the  fiiture  deftination  had  nothing  to  do  with  their  contra^ 
They  might  have  difproved  all  knowledge;  indeed  it  was  n^- 
ceiTary  that  they  fliould  diiprove  it.  Knowledge  affords  a  ftrong 
ground  to  infer  participation  in  the  wh(de  tranla^on.  Com- 
munications of  fuch  a  nature  are  not  made  unneceflarily.  From 
the  price  fixed,  the  fituation  of  the  buyer,  his  ability  to  pay,  a 
fiur  account  of  the  extraordinary  credit  given  to  him,  and  other 
particulars,  inferences  of  &61  might  have  been  made  by  the  jury 
&vourable  to  the  ground  now  taken  for, the  Plaintiffi,  that  in 
SbA  they  were  not  involved  in  any  part  of  the  tranifeiion  fiib-* 
iSx)uent  to  the  delivery;  and  upon  this  ground  the  jury  might 
have  been  warranted  in  finding  againft  the  plea*  But  the  jury 
liaving  found  for  the  plea,  the  Court  cannot  iky  that  the  Plaintiffi 
had  nothing  to  do  with  the  fiiture  deftination  of  the  goods, 
unlefs  it  was  impoffible  to  ilate  a  caie  in  which  he  could  have 
any  thing  to  do  with  it.  I  think  it  was  notdiiputed  that  if  the 
Plaintifis'  contra£l  extended  to  the  future  deftination  of  the 
goods  fiich  a  contrail  would  be  void.  It  feems  therefore  hardly 
neceflary  to  enter  into  an  examination  of  the  four  cafes  which 
w^re  cited  from  Camper  and  the  Term  Iteport&  The  refult  of 
the  cafes  is,  that  knowledge,  in  the  feller  of  the  goods  delivered, 
<rfthe  fiiture  deftination  of  thofe  goods,  with  the  further  circnm* 
ftao^  <^  packing  the  goods  in  a  form  convenient  for  fniuggling, 
will  avoid  the  contra£l  if  fued  upon  here,  and  i  forUqri  if  the 
ttler  be  refident  in  this  country.  The  cafe  now  in  judgment  is 
certainly  not  in  terminis  this  cafe.  And  I  ufe  the  cafes  only  as 
authorities  for  the  principle.  Upon  this  plea,  thePlaintiffi  do  not 
vnaniy  qffyi  another  $  tbey  muft  b^  taken  to  be  principal  in  the 
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bad  the  teftator  given  ^^  all  his  inheritance,"  a  fee  would  have         1796* 

pafled  in  the  *  lame  manner  as  if  he  had  iaid  "  all  his  eftate"  (a).       

[£f!/re  Ch.  J.  obferved  that  the  words  «  aU  his  eftate"  may,  but  ^  melloI'"** 
do  not  neceifarily  pafs  a  fee,  and  Heath  J.  that  where  they  are  ^- 

words  of  defcription  they  do  not]  In  Holdfqfl  Vt  Marteth  •^^^q  -i' 
I  71 A  41 1,  the  word  ^^  eftate"  was  held  to  carry  a  fee  though 
it  denoted  locality,,  being  ^^my  eftate  at  J3."  and  in  Fletcher  v. 
Smtout  2  T.R.  656.  the  word  ^^  eftates"  in  the  plural  number, 
had  a  like  import  given  to  it  though  the  cafe  was  ftill  ftronger 
as  the  teftator  had  before  by  the  fame  defcription  given  an  eftate 
for  Ufe.  The  meaning  of  the  word  ^^  hereditaments"  in  a  will, 
may  be  colle6led  from  La/dcM  v.  WUiamSy  3  Mod.  229.  where 
Powell  J.  contrary  to  the  opinion  of  the  reft  of  the  court,  held 
that  it  imported  an  inheritance  and  wouldxarry  a  reverficm;  and 
his  opinion  was  afterwards  confirmed  in  the  Exchequer  Chamber ^ 
where  the  judgment  below  was  unanimoufly  reverfed,  2  Vent. 
285.  S.  C;  and  though  6<ndd  J.  in  Smith  v.  Tindal^  1 1  Mod. 
103, 4.,  where  the  word  ^'  hereditaments"  was  ufed  in  a  devife 
and  a  perpetual  charge  created  upon  the  eftate,  decided  entirely 
on  the  charge  in  favour  of  a  fee,  yet  HoU  Ch.  J.exprefsly  founded 
his  opinion  on  the  word  ^^  hereditaments,"  as  carrjdng  a  fee* 
So  in  Frogmorton  4*  Wright  v.  Wright  and  another^  3  Wilf  418. 
De  Grey  Ch.  J.  held  that  the  word  <^  hereditaments"  in  a  will 
may  be  a  fee.  Of  Canning  v.  Cannings  Mof.  240.  which  has 
beofi  cited  to  fhew  that  a  fee  wiU  not  pafs  under  this  word,  it 
may  be  obferved  that  the  Mafler  of  the  BjoUs  there  went  on  the 
cafe  of  Hopeivell  v.  Acklandy  Salk.  239.  (which  does  not  apply 
here,  as  the  decifion  proceeded  on  other  words  there  ufed  in 
the  devife)  and  on  the  intention  of  the  teftator.  Befides  Lord 
Mansfield,  5  Bur.  2629.  treats  Mofeley  as  a  book  of  no  authority* 
It  was  indeed  truly  obferved  by  BuUer  J.  in  Doe  d.  Palmer  v. 
MichardSf  3  Term  Bep.  3604  that  different  opinions  had  been  en- 
tertained on  the  operation  of  the  word  ^<  hereditaments  (d).** 
The  ftrongeft  authorities  are  however  in  our  &vour.  If  indeed 
the  word  be  limited  it  may  carry  an  eftate  for  Ufe;  but  where  ufed 
generally  it  will  pafs  a  fee.  If  however  the  word  "  hereditaments^ 
trill  not  pafi  a  fee,  ftill  the  generality^  of  the  fweeping  claufe  in 
this  devife  will  do  it.  The  teftator  had  but  two  objeAs  of  hia 
bonnty,  ^.  Zi/Z^  and  his  wife;  the  latter  was  the  principal  obje£t, 

(«)  yy,  WiU'u^  296.  and  the  cafes  oo  Court  on  the  operation  of  the  word  •'eftate" 

thif  fubj^  there  colleded  by  the  learned  in  JVbittloek  v.  HMdJtn,  amU,  %47f  8. 
Editor  in  the  note.    FU,  etiam  Hogan  r.         (f)  Fide  what  uUHhj  BwUtr  J.  anit 

7««Ki«t  Cfti^.  306.  and  wliat  ii  ^id  by  the  a48. 
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1 796.       as  he  made  her  executrix  and  refiduaiy  legatee.    If  then  hk  in* 
tention  is  clear  and  there  is  no  rule  of  law  to  control  it,  that  in- 


^^MiTl^"^  tention  muft  prevaU.     What  that  is,  appears  clearly  fitun  tha. 
«•  claufe  dire£iinir  the  payment  of  debts  and  lesacies ;  for  where 

t  "^*  ^g  executorihip  might  poffibly  become  a  burden  without  a  fee, 
the  Court  will  imply  that  a  fee  was  intended  to  be  given.  sBar. 
1535.  arg.  It  cannot  be  iaid  that  nothing  but  the  perfimalty 
was  charged,  for  if  that  were  not  iiifficientany  Court  would  hold 
the  land  liable.  The  devife  of  the  realty  does  not  end  at  thewoid 
*^  wherefbever/'  for  no  words  of  difpofition  occur  until  after  the 
defcripdon  of  the  peribnalty.  The.fentences  are  coupled  by  the 
word  ^^and;"  and  the  word  <^fame"  inthedi4>ofingpartic&nt 
to  thel^  as  well  as  perlbnal  eftate.  [Heath  J.  CUffka$idoilun 
V.  GffMoiu^  2  Z^  Ar^  1 3  24.  is  in  point;  the  teftator  thefe  haviif 
devifed  to  his  wife  the  refidue  of  his  eftate  after  debts  and  legacies 
paid,  Lord  Chancellor  Cawper  was  clearly  of  opinion  that  a  fee 
pafled.]  The  cafes  cited  to  Ihew  that  the  executrix  does  not 
takeafeeinrefpe&of  the  charge  are  not  applicable;  injByifeiT. 
Cary^  i  Fem.4S7'  ^^  queftion  was  raifed  about  the  fee^  and  in 
Dickins  v.  Mar/haUy  Cro.  Eliz.  330.  the  e£feA  of  charging  ddbli» 
4v.  on  the  land  was  not  confidered*  Befides  the  reporter  <^  the 
latter  cafe  was  at  that  time  young,  and  it  may  be  further  im- 
peached by  the  improbahilily  of  the  24  refolutiimy  m.  thai  tht 
parties  took  as  joint-tenants.  The  cafe  of  Doe  d.  Pabmer  t. 
Richards  is  decifive,  for  the  words  <^  thereout  paid**  as  applied 
to  payment  of  debts,  Sfc,  ufed  in  that  cafe^  are  equivalent  to  the 
words  here  "  after  payment,"  4^. 

Arguments  for  the  Defendant  in  Error.  Hie  Court  will  not 
difinherit  the  heir  at  law  without  exprefi  words  to  that  cflbd. 
Now  whatever  the  teftator's  intention  might  have  been,  there  are 
no  words  which  can  be  held  to  give  more  than  an  eftate  for  life 
to  SiffUy  Carr.  Indeed  the  devifes  to  N.  Lifter  and  to  her  are 
nearly  alike,  and  the  former  is  admitted  on  all  hands  to  pais  only 
an  eftate  for  life.  The  words  <<  whatfoever  and  wherefoevei^  in 
the  latter  devife  apply  only  to  quality  and  place,  not  to  duratioa 
of  intereft ;  and  as  to  the  word  '^hereditaments^  not  being  ufed  in  • 
the  devife  Xx}N,LdJlerj  the  fubje£lof  thatdevifewasbutamefliu^ 
In  all  the  cafes  cited  to  Ihewthat  the  word  <'hereditaments''caniei 
a  fee^  there  was  a  perpetual  charge  on  the  eftate^  and  that  weig^ied 
with  the  judges.  The  cafe  of  Hopewell  v.  Addand  is  predi^y 
fimilar  to  this ;  there  the  fee  was  e3q>ref8ly  held  not  to  pafi  under 
th^  claufe  in  which  the  word  ^^heredUaments^was  ufedt  but  voder 

thai 
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that  which  gave  all  that  the  teftator  had  not  before  diipofed  of.        |  »jg^^ 
The  terms  "reft  and  refidue"  occurred  in  Canning  v.  Canning,  yet        , 
there  only  a  life  eftate  was  given ;  and  though  the  principal  point  ^^^  *»  «*  «*•«"• 
in  that  cafe  is  not  perhaps  applicable  to  this,  and  the  reporter  not         ^^. 
good)  ftill  the  Mqjfier  of  the  Rolls  cannot  well  have  been  miftated  MooRjinEnwr. 
who  treated  it  as  a  fettled  point  that  the  word  "  hereditaments", 
would  not  pais  a  fee.     The  definition  of  ktereditas  by  the  civi- 
lians is,  "  what  a  man  iiiherits;"  hcereditamentum  is  ufed  to  ex- 
prefs  "  what  a  man  tranfmits."    Hopewell  w.Ackland  is  exprefsly 
in  our  nivour.     All  the  caies  which  have  been  cited  to  explain, 
the  word  hereditaments  as  carrying  a  fee,  were  attended  with^ 
other  circumftances  which  influenced  the  judgments.    In  Lydcott 
V.  Willows,  as  reported  in  3  Mod.  229.  there  was  ibme  comment 
on  the  word  "  hereditaments,"  but  no  decifion ;  and  in  2  Vent. 
285.  that  word  was  not  difcufled.     Befides,  the  decifion  was  to' 
enable  the  wife  to  pay  legacies,  and  went  upon  the  charge.     So 
in  Smith  v.  Tindal  there  were  words  of  charge,  and  the  cafe  was 
not  determined  on  the  meaning  of  the  word  "  hereditaments.". 
So  De  GreyCh.  J.  in  3  Wilf^i^,  and BtdUerJ.  3  Tetin  Rep.'^Co. 
only  fay  that  "  hereditaments  "  may  pats  a  fee  when  coupled  with, 
other  words.     Are  there  then  other  words  in  this  devife  fufficient 
to  give  that  efie6l  to  "  hereditaments  ?'  The  devife  of  the  realty 
ends  at  the  word  **  wherefoever ;"  nor  is  it  common  to  charge 
funeral  expcnces  on  die  real  eftate.     The  charge  therefore  only 
relates  to  die  perfonal  eftate^  wliich  is  the  proper  fund,  as  appears 
from  Eyles  v.  Cory.,    And  even  fuppofing  the  realty  to  be  charged, 
a  fee  will  not  neceflarily  pafi,  becaufe  the  eftatle  may  be  given 
fubje6i  to  the  charge  into  whatever  hands  it  may  come.     In 
Mer/bn  y,  Blackmore,  2^^.341.  the  debts  being  charged  on 
die  realty  on  the  contingency  of  the  peribnalty  only  not  fufiicing^   , 
it  was  held  that  fuch  a  charge  would  not  raife  the  eftate  into  a 
fee.     In  Doe  <L  Palmef*  v.  Richards,  the  devifee  was  to  pay  out 
of  the  particular  eftate  devifed.     Here  if  the  devifee  had  died  in  ^ 

the  life  of  the  devifor,  the  lands  would  have  gone  to  the  heir, 
fabje£l  to  the  charge.  The  only  difference  between  this  cafe  and 
JXckens\.MarfliaU,  is  that  here  the  devife  is  after  j^gyment  of  debts 
enA  funeral  erpences,  and  there  it  was  after  payment  of  debts  and 
legacies ;  and  yet  it  was  there  held  that  an  eftate  for  life  only 
pafled.  With  re^e6i  to  the  words  "  all  the  re/i  of  my  lands,"  ^tr, 
though  Wheeler  v.  Walroone,  AUeyn,  28.  is  an  authority  to  fhew 
that  fuch  words  pafs  \  fee  not  exprefsly  devifed,  yet  the  autho* 
rity  of  the  rqport  ia  JUeyn  is  much  ihaken  by  the  obfervation  in 
VOL,  X.  00  3i2i 
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1706.  3^'  fVms.62'  note  [E],  that  on  infpeAion  of  the  record  it  ap^ 

peared  to  have  been  found  by  the  fecial  verdiA,  that  nnkfi  the 

DtitN  ex  dem.  revcrfion  in  fee  pafled  by  the  will  there  would  not  be  iuffidcnt 

V  to  pay  the  teftator's  debts. 


Mooi;ia£frar.      EvRECh.J.    I  fliould  feel  much  difficulty  in  dedding 

upon  the  technical  meaning  of  the  word  <^  hereditaments."  I  am 
difpofed,  however,  to  agree  thatthe  word  ^^hereditaments'*  imports 
only  to  be  a  defcription  of  that  in  which  the  devifbr  has  an  inhe- 
ritance, not  of  his  intereft  in  it  No  doubt  a  life  eftate  may  be 
given  to  the  dcvifee  out  of  an  eftate  in  which  the  devifbr  has  him* 
felfafee.  Butthequeftion  will  be,  Whether  the  reft  and  refidae 
of  my  lands,  4*^.  may  not  include  all  the  intereft,  wfaenufedint 
lefiduary  claufe  ?  Undoubtedly  a  life  eftate  might  have  been  ex- 
prefsly  given  in  the  reft  and  refidue,  4*c.  and  then  the  words  ^  reft 
and  refidue'*  would  have  been  merely  defcriptiveof  the  lands.  Tlie 
queftion  before  us  is  aqueftion  of  intent,  anddoes  not  arifeupontlie 
technical  fenfe  of  the  words.  ItdocsnotindeedappeartomethatsB 
intent  to  give  a  fee  can  be  implied  from  the  words  <<  after  payment 
of  my  debts  and  funeral  expences,"  for  no  fuch  abfblute  chaige  if 
created  as  will  render  it  necefTary  that  a  fee  fhould  pafk  Bntitif 
fidrly  to  be  colle£ted  that  the  teftator  intended  to  give  his  wife  all 
that  was  not  before  devifed.  For  this  purpofe  he  employed  the 
moft  compr^enfive  words :  '^hereditaments'*  imports  all  that  in 
which  he  had  an  eftate  of  inheritance ;  and  the  words  ^'  reft  sad 
refidue"  are  fufficienttopafsthewholc  intereft,  if  theintentbedear 
This  appears  from  the  cafes  where  an  intent  has  been  raifed  from 
introduftory  words  {a).  Here  one  copyhold  is  given  to  N.  Li/Utj 
and  then  come^  this  fwceping  claufe :  "  All  the  reft  of  my  lands^ 
tenements,  and  hereditaments  whatfoever  and  wherefbever,  and 
alfo  all  my  goods,  chattels,  and  perfonal  eftate  of  what  nature  or 
kind  foever,  after  payment  of  my  juft  debts  and  frineral  eiqpenoei, 
I  give,  devife,  and  bequeath  ihejame  unto  my  wife  SL  Carr"  The 
whole  perfonal  eftate,  together  with  all  the  re/i  of  the  real  eftate^ 
after  payment  of  debts  and  funeral  expences,  isgiventothederiior 
in  tliis  one  claufe.  What  is  this  but  frying,  "  I  will  firft  have  mf 
debts  and  funeral  expences  paid,  and  then  I  give  what  is  left  to  tbe 


(o)  On  the  general  ttfk&.  qf  introdu^ory 
yards  in  a  will,  fee  Ibbeffon  v.  B^kwitb^ 
Cof'>  ttmp,  Talhaty  1 60.  Muudy  v;  Maudy^ 
Qtf,  temp,  Hardvj.  I4«.  a  &r.  lOlO.  S.C. 
fromrton  d,  Wright  v.  Wright ^  2  BL  889. 
$WiJf,4i4.  S.  C.  Loveacrei  d.  Mudgt  v, 
Sli^t  a  MM.  Co%tfi,  352.  Deitfi  d.  Gajkin  v. 
GoJkm^Cvwf.^SIn  Co9dnght  d*  MaJUr  r. 


Stuhr,  S  TermRtf*.  13.  ^nd  Dt  d,  dSi 
4tMic.  V.  Wright^  8  Term  Rep.  64.  For  cfacir 
cWft\  a$  operating  on  the  rcfiduaiYcbufe*' 
a  will,  fee  Gray/on  v.  Atihfam^  I  Wilf.^ 
Jfoga/i  V.  jfaci/om,  Covp,  099.  Deed.it^' 
AUt  V.  Chafmant  I H.  Bl,  123.  and  Fa^mr* 
tan  em  dim%  9ramftone  T,  Bthdsy^  ^Btrrt^ 

devifee? 
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^kvifee  ?    If  the  intent  be  clear,  there  are  apt  words  fufficient  (or        1 796. 

the  purpc^     Therefore,  without  defining  the  meaning  of  the      ■ 

word  *<  hereditaments,"  we  think  that  the  plain  intent  of  the  ^"m^^ok"^* 
teftator  makes  it  neceflary  to  give  this  import  to  the  deviie.  v. 

Per  Cunamy  Judgment  reverfed.  ^^^J"^"^'- 


(In  the  Exchequer  Chamber.) 

Ko9.  i6ch. 

H AiLLE  V.  Smith  and  Another,  in  Error.  9  £a/i,  509. 

14^^,592. 

rpHis  was  an  a£iion  of  trovei*  brought  in  the  Kin^s  Bench  by  jt,  of  Lherp^ 
A   the  Defendants  in  Error,  to  recover  from  the  PlaintiflF  in  «''^'"s 'o^rajr 

^x  •  •  vk^fon  ibe  bank-   ^ 

Error,  as  Captain  of  the  fhip  Hcmke^  a  cargo  of  iron  and  hemp,  ingboufe  of  B. 
The  caufe  was  tried  before  Lawrence  J.  at  the  fummw  aflSzeS  iT^f  •"'**  V 

large  aoiounty 

£yr  Lancq/ler  1794,  and  a  verdi6l  found  for  the  Defendants  in  apreed»  among 
Error  for  4710/.  185.     Upon  this  a  bill  of  exceptions  was  ten-  ^ven/to^cOTfi^^ 
dered  by  the  Counfel  for  the  Plaintiff  in  Error,  and  fealed  by  the  gooda  to  a  mcr- 
learned  Judge.     Prom  that  bill  of  exceptions,  when  annexed  to  ^nfifUnV  of^he 
die  record  in  this  court,  the  caie  appeared  to  be  as  follows :        Tame  partnen  •• 

The  Defendants  in  Error  were  merchants  and  bankers  refiding  houfe^'though 
in  London  and  carrying  on  bufinefs  under  two  different  firms,  under  the  firm 

of  B   \*f  C 

ijajnely,  the  banking  bufinefi  under  the  firm  of  &imtte/5mtV^,  accordingly  he 
SonSy  and  Co.  and  the  bufinefs  of  merchants  under  the  firm  of  remiucd  the  in- 
Smiths  and  Atkinfim.     George  and  Henry  Brauon^  merchants  at  ^a the  bil?rf^ 
Liverpool^  fome  time  fince  opened  an  account  with  Samuel  lading  indorfedia 
Smithy  Sons,  and  Co.  as  bankers,  in  the  regular  courfe  of  bufi-  butthecaigowa's 
nefs,  remitting  biUs,  and  drawing  againft  them  as  occafion  re-  prevented  from 
quired.     In  January  1 793,  G.  and  H,  Brawn  wifhing  to  increafe  by  an  embwio^ 
their  drafi^  to  a  much  greater  amount  than  had  been  at  firfl  de-  '^-  ^^^  t^rame 
fired  or  intended  by  Samuel  Smithy  Sons,  and  Co.  entered  into  an  cont'der;.biy  in- 
airreement  with  them  to  the  followinff  effe6l :  that  G.  and  H.  <*«*>^«^ '« ^'  ""* 

■n  n        1  1   %  -iM  1  .  It*  1       the  cargo  waa  de- 

Brffwn  ihould  be  at  liberty  to  draw  5000/.  per  week  from  the  Uvered  to  hia 
ifl  of  February  to  the  12th  oi  March  upon  Samtiel  Smith,  Sons,  ""^^^^^ ^"1^^^ 
and  Co.  remitting  them  good  bills  of  exchange  on  London  to  thai  £,  y  c. 
cover  the  amount ;  and  that  as  a  further  fecurity  they  fhould  """^ht  majntam 

.  trover  for  it 

lodge  a  credit  with  two  houfes  at  Hamburgh  againft  goods  con-  againft  th« 
figned  to  thofe  houfes  to  the  amount  of  20,000/.  of  which  Captain. 
Samuel  Smith,  Son^,  and  Co.  might  avail  themfelves  as  they 
ihould  think  proper ;  and  al/o  as  a  collateral  fecurity  confign  to 
the  houfe  of  Smiths  and  Atkinfon  hemp  and  iron  to  the  amount 
cf  1 0,000/.  onfaUfor  their  account.  This  agreement  was  entered 

002  into 
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1 796.        into  for  the  accommodation  of  6.  and  H.  Brawny,  and  eiRirdjr 

■  at  their  requeft.     In  confequence  of  this  G.  and  //.  Brawn  did 

^^LLB       draw  upon  Samuel  Smithy  SonSf  and  Co,  to  a  confiderable  aanCNint; 

SiciTu;iiiEnror.  and  in  purfuance  of  the  agreement  on  the^i3th  of  JFebmary 

1793  remitted  to  Smiths  and  Atkinfon  the  invoice  and  bill  of 
lading  indorfed  in  blank  of  the  ihip  Hanske  of  which  the  Plain- 
tiff in  Error  was  captain,  and  for  the  cargo  of  which  this  aAi<m 
was  brought     In  the  correipondenoe  which  took  place  between 
Smiths  and  Atkinfon  and  G.  and  H.  Braam^  fubfequent  to  this 
remittance,  the  former  applied  to  the  latter  for  dire£Uons  refped- 
ing  the  di^fal  of  the  goods  and  the  prices  they  might  be 
willing  to  take.     An  infurance  was  eSeSted  on  the  cargo  in  die 
name  of  Smiths  and  Atkinfon,  who  were  to  receive  the  ufiial  com- 
miffion  on  the  fale.     At  the  time  when  the  invoice  and  bill  of 
lading  were  remitted  the  Hccuoke  was  in  the  port  o^IAverpociziA 
ready  to  fail  for  London,  ,h\xi  was  prevented  from  failing  fay  an 
enibaigo.    Samuel  Smith,  Sons,  and  Co.  having  in  coniequfince 
of  the  credit  lodged  in  dicir  favour  with  the  houses  at  Htmburgk 
drawn  upon  thofe  houfes,  and  having  had  feveral  of  their  bills 
returned  from  thence  protefted  for  non-payment,  inmiediately 
applied  to  their  own  ufc  a  parcel  of  bills  remitted  to  them  by  Gr- 
and H.  Brawn  on  the  2d  of  March  1 793,  and  refufed  to  aixsept 
the  bills  drawn  by  G.  and  H.  Brown  upon  them  at  the  fame 
time.     At  this  period,  and  on  the  5th  of  April  1793,  ^^^^  ^* 
and  H.  Brown  were  declared  bankrupts,  the  balance  of  accoonts 
was  confiderably  in  favour  of  Samuel  Smith,  Sons,  and  Co.  In  cod- 
fequencc  of  the  bankruptcy  &7mV^  and  Atkinfon  having  demainkd 
of  the  captain  the  cargo  of  the  fhip  Hawke  which  was  fliU  lying 
in  the  port  of  Liverpool,  and  tendered  the  charges,  the  latter  re- 
fufed to  deliver  it  to  them,  alleging  orders  to  that  effe£i  fix)m  the 
aflignees  of  G.  and  //.  Brown,  to  whom  he  afterwards  delivered 
it.     The  Defendants  in  Error  called  two  eminent  merchants  to 
prove  that  bills  of  lading,  when  made  out  to  the  order  of  the 
fhipper  or  his  aflSgns,  are  negotiable  or  transferable  by  the  fhip- 
per's  indorfement,  which  vefls  the  property  in  the  indorsee;  and 
that  when  fuch  bills  of  lading  are  tranfmitted  from  abroad,  it  ii 
ufual  for  merchants  to  accept  bills  in  confequtnce  of  them,  before 
the  arrival  of  the  goods.     Upon  this  evidence  the  learned  Judge 
dire6led  the  jury  that  the  confignment  of  the  cargo  of  the  fl^ 
Hawke  to  Smiths  and  Atkijifcn^SiS  not  a  confignment  to  them  «s 
the  faftors  or  agents  only  of  G.  and  H.Brown  a6ling  merely  for 
the  benefit  of  their  principals,  but  was  a  coiifignmeut  to  Smthsand 

13  Alki»/on 
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Atkin/bn  not  only  to  fell  the  fame  under  the  dire£iion  of  G.  and        1 796. 
H.  Bramih  but  alfo  by  the  produce  thereof  to  prote6l  and  indem-        ■    ■ 
nify  the  banking-houfe  of  Samuel  Smithy  SonSf  and  Co,  againft       ^^^"* 
their  advancements  and  acceptances  on  accoimt  of  G.  and  H.  SMiTB;iiiEmjr. 
Brtrnn^  and  that  the  law,  as  between  principal  and  fa6lor,  did 
not  arife  in  this  caie:  that  if,  therefore,  they  believed  the  evi- 
dence ihewn  of  the  cuftom  of  merchants  with  reipe6l  to  the 
transfer  of  a  bill  of  lading,  then  the  Plaintiiis  (now  Defendants 
in  Error,)  were  entitled  to  the  cargo,  and  the  captain's  refiifal  to 
deliver  was  evidence- of  a  wrongful  converfion.     To  this  direc- 
tion the  bill  of  exceptions  was  tendered.  .^ 

This  cafe  was  twice  argued ;  in  Eii/ler  Term  1 796,  by  Chambre 
for  the  Plaintiff  in  Error,  and  L(yumdes  for  the  Defendant; 
and  a^in  on  this  day  by  Law  for  the  former  and  Wood  for  the 
latter. 

Arguments  for  the  Plaintiff  in  Error,     The  firft  obfervation 
that  prefents  itfelf  in  this  cafe  arifes  on  the  negotiability  of  a  bill 
of  lading  by  indorfement;  with  refpe£l  to  which  point  we  muft 
refer  the  Court  to  the  feveral  r^iorts  of  Lickbarrono  v.  Mnfon  {a)j 
where  the  fubje£l  was  completely  exhaufted.     We  contend,  in- 
deed, that  the  dire£lion  of  the  learned  Judge  upon  that  point  was 
incorreA ;  for  the  queftion,  Whether  fuch  an  inftrument  be  ne- 
gotiable or  not  ?  is  part  of  the  law>of  merchants,  and  as  iuch 
ought  not  to  have  been  fubmitted  to  the  jury.    Grant  v.  Vaugkanj 
3  Bwr.  1523*  and  Pillans  Sf  another  v.  Van  Mierop  4*  another j 
3  Burr.  1669.     '^^  ^^^^  coniideration  will  be^  whether,  under 
the  circumftanccs  of  this  cafe,  there  was  iiich  a  negotiation  or 
affignment  as  amounted  to  a  complete  transfer  of  die  property, 
or  whether  the  confignor  and  cpnfignee  did  not  Hand  in  that  re- 
lation to  each  other,  in  which  the  law,  as  between  principal  and 
&£lor,  applies.    Admitting  that  by  virtue  of  the  indorfement  of 
a  bill  of  lading  property  primajacie  pafles,  ftill  that  indorfement 
is  capable  of  being  fo  explained  by  evidence  as  to  fhew  the  in- 
dorfer's  intent  to  pafs  fome  minor  intereft,  or  qualified  authoriQr, 
in  refpe6l  of  the  goods.     In  fupport  of  this  the  opinion  of  Lord 
'Mansfield  in  Wrigltt  v.  Campbell^  4  Burr,  2050.  may  be  referred 
to.     The  effe6l  of  an  indorfement  on  a  bill  of  lading  cannot  be 
more  general  than  that  of  an  indorfement  of  a  bill  of  exchange : 
now  the  latter  may  be  indorfed  for  various  purpofes ;  as  to  apply 

U)  Judgment  for  the  PIsrfntifT  in  X.  B,  Lords,  3  /T.  i^/.  2x1.  and  5  Term  lUf*  367. 

a  Term.  Rep.  63.    I'bat  judgment  reverted  Specul  v^^did  on  the  feoood  trial  and  judg- 

in  the  Exchequer  Chamber,  i  H.  SL  357.  ment  for  the  Pbintlfin  K^B.$  T«pm  Rejp, 

f^enirt  de  ntvo  awarded  in  the  Houie^  of  683^. 
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of  the  freight)  and  become  inlblTent  before  the  bills  are  da^  and        1 796. 
before  the  goods  get  into  his  ocSuo/pofleflion  the  confignor  may  ■ 

ftop  them  in  tratyfhu  The  principal  caie  is  even  ftronger  than  ^l^^^ 
that,  for  there  the  fhip  had  arrived  at  the  port  of  delivery,  whereas  SjiiTB»iuiSrrarii 
here  it  had  never  migrated  from  the  port  of  loading.  In  Lick^ 
barrow  v.  Ma/imj  2  Term  Ref,  72.  Mr.  J.  Aflihur/l  obferves,  thai 
where  delivery  is  to  be  at  a  diftant  place,  the  contrail,  as  between 
the  vendor  and  vendee,  is  ambulatory  till  delivery,  though  not 
as  between  the  vendor  and  third  perfons  if  a  bill  of  lading  has  been 
remitted.  If  therefore  this  cafe  be  confidered  as  between  vendor 
and  vendee,  no  third  perfons  having  intervened,  the  contrail  muft 
here  be  confidered  ambulatorytillaAual  delivery.  It  is  the  courfo 
of  trade  to  make  out  two  or  three  bills  of  lading;  according  to 
the  terms  of  the  bill  of  lading  the  captain  is  to  deliver  to  the 
ihipper  or  his  affigns;  and  when  there  are  different  claimanta 
upon  difierent  bills  of  lading,  it  is  not  his  bufinefs  to  examine 
who  has  the  beft  right  Fearon  v.  Bauoers^  cited  per  Lord 
Loughborough  in  Lickbarrcnsi  v.  MapMy  x  H.  BL  365.  The  cap- 
tain, therefore,  in  the  prefont  caie,  iadsfied  his  contra£i  by  a  de« 
livery  to  the  affignees  of  the  Ihipper.  In  addition  to  this,  it  may 
be  contended  that  the  property  never  veiled  in  Smiths  and  At^ 
kinfonj  becaufo  the  banking-houfe  never  executed  their  part  of 
that  agreement  under  which  the  confignment  was  made.  The 
ImIIs  of  G.  and  H.  Broom  having  been  diihonoored,  they  were 
entitled  to  ftop  the  confignment  in  the  port  of  lAverpoci. 

Arguments  for  the  Defendants  in  Error*  When  a  cuftom  hss^ 
once  been  found  to  be  a  cuftom  of  merchants,  it  becomes  by  that 
finding  the  law  of  the  land.  This  do£lrine  was  %&ed  iqxm  by 
Lord  Kenyon  in  the  cafe  oi  Hunter  v.  Buring  (tried  at  the  fame 
fittings  in  which  the  iecond  trial  of  Lickbarram  v»  Mafim  had- 
taken  place),  who  refufed  to  hear  any  evidence  refpe^ing  the 
negotiability  of^a  bill  of  ladings  it  hanng  been  already  admittedL 
VBpon  record  in  the  ipecial  verdiiSi  in  Uckbarram  v.  Mqfon.  That 
ipeoud  verdi£l,  therefore,  as  reported  5  Term  Rep.  683.  is  an 
authority  to  ,fhew  that  bills  of  lading  are  negotiable.  If  Smiths 
and  Jikinfon  had  flood  in  the  mere  rdation  of  filers  to  G.  and 
i/.  Brawn  as  their  principals,  undoubtedly  they  could  have  had 
no  lien  upon  the  goods  for  the  balance  of  th^  account  imtil  they 
had  come  into  their  a£iual  poflefiion*  But  though  that  be  law 
as  between  principal  and  fa6lor,  yet  where  one  transfers  goods 
to  another  in  truft  to  indemnify  a  third  perfbn  againft  money 
which  he  may  advance  that  law  does  not  apply>  becaufe  the 
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T  796.       property  immediately  veils  in  the  truftee  in  whom  it  is  intended 

" to  veil.    Here  the  agreement  wbs  that  G.  and  H,  Br^ram  (hould 

^^^^^*       confi^  hemp  and  iron  to  Smiths  and  Atkinftm^  the  meaning  of 
8ifiTu;in  Error,  wliich  agreement  was,  that  the  former  Ihould  transfer  to  the  lat- 
ter, by  the  ufual  mercantile  mode  of  transfer,  goods  in  tmft  to 
be  ibid,  and  the  produce  to  be  retained  as  a  collateral  fecaritj 
for  what  the  banking-houfe  fhould  advance.     The  mode  of 
transfer  adopted,  namely,  the  indorfement  of  a  bill  of  lading  in 
blank,  was  an  adequate  mode  of  transier.     For  a  mere  agree- 
ment for  one  to  fell  and  the  other  to  buy  a  (jxKrific  thing  will 
pais  the  property  in  chattels  without  aflual  delivery  if  the  cod- 
(ideration  be  paid.    It  is  true  that  the  vendor  has  a  right  to  ftop 
in  tian/itu  where  the  confideration  has  not  been  paid  and  is  not 
likely  to  be  paid ;  but  that  law  cannot  aife£l  this  cafe  where  there 
was  no  pretence  to  ilop  in  tran/itu^  as  the  banking-houfe  had 
a£lually  paid  by  advances  the  value  of  the  gooas.     Upon  thii 
head  tlicre  are  many  cafes.     In  Keilw*  77.  pi,  25.  it  is  ikid  that 
if  a  man  buy  twenty  quarters  of  malt  which  is  put  into  lacks  €fr 
othcrwifc  feviered  from  the  other  malt,  the  properly  is  ahered 
So  in  Evans  v.  Marleilj  12  Mod.  156.  the  Court  Iky  that  the 
confignment  in  a  bill  of  lading  gives  the  property ;  and  in  Gr^ 
'  V.  IngledsWj  Farre/ley  89.  it  was  held  that  under  an  agreement 
to  pay  fo  much  for  every  hundred  ftacks  of  wood  lying  in  fiidi 
a  wood,  and  lb  for  more  as  it  ihould  be  felled,  the  property  of 
every  hundred  cut  at  the  time  of  the  agreement  veiled  in  the 
purchafer,  and  fo  of  the  reil  as  they  were  cut  down*     There  is 
'    alfb  a  cafe  cited  in  Evans  v.  Thomas^  Cro.  Jac.  1 72.  <<  one  oo* 
tenants  with  another,  that  if  he  will  marry  his  daughter  heflull 
have  fuch  a  flock  of  ihcep;  he  marries  his  daughter;  the  pro> 
perty  of  the  Iheep  was  prefently  in  him,  becaufe  it  was  but  t 
perfonal  thing  and  the  covenant  is  a  grant  (a).''     Again,  in  as 
a£lion  on  the  cafe  upon  mutual  agreements  a  note  was  given  in 
evidence  in  tlie  nature  of  a  bill  of  parcels,  expreffing  that  A*  had 
bought  of  B,  one  hundred  pieces  of  muilins  at  forty  Ihillings/er 
piece,  to  be  fetched  away  by  ten  pieces  at  a  time,  and  pa^  fir 
as  taken  away ;    there  Holt  C.  J.  at  Guildhall  held  that  the 
pieces  being  marked  and  fealed,  the  property  w^as  altered  im- 
mediately, and  that  they  renudned  only  as  a  fecurity  for  tlie 
money.     Knight  v.  Hopper^  Skinn.  647.     Indeed  in  Udbamm 
V.  Mafon^  Ix>rd  Loughborough  lays,  <<  A  deilination  of  the  goodi 
^\  by  the  vendor  to  the  ufe  of  the  vendee,  the  marking  theDi»  or 

(a)  See  Fiizt  Mr,  Momjiram  difiiU^pU  144* 

<(  makzqg 
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**  making  them  up  to  be  delivered,  or  removing  them  for  the        ^^96, 

*'  purpole  of  being  delivered,  may  all  entitle  the  vendee  to  a£l  as 

/^.  owner  to  affign  and  to  maintain  an  action  againft  a  third  per-       Faille 
^<  fon  into-whofe  hands  they  have  come.'*     i  H.  BL  363,  364.  SMirnunEnror. 
Upon  thefe  authorities  it  may  be  contended,  that  the  inftant  the 
deftination  of  thefe  goods  was  afcertained,  and  they  were  put  on 
.board  in  order  to  be  ddivered  to  Smiths  and  Atkinfon^  the  pro« 
perty  was  immediately*  transferred  to  them,  becaufe  a  valuable 
confideration  had  already  moved  from  them.    This  fpecific  pro* 
perty  being  once  afcertained,  they  were  thereby  enabled  to  main- 
tain trover  for  the  goods,  unlefs  G.  and  H,  Brawn  or  |heir  af- 
fignees  could  have  ihewn  a  juft  cauie  for  retra£iing  the  delivery. 
It  may  alfb  be  argued,  that  the  cargo  having  been  delivered  by 
G.  and  H.  Broom  to  the  Defendant  for  the  ule  of  the  Plaindffi 
upon  a  good  preceding  confideration,  the  Defendant  may  be 
looked  upon  as  a  truftee  for  the  benefit  of  the  Plaintiflk     In 
Brand  v.  Ld/ley^  Yelv.  164.  A.  being  indebted  to  the  Plaintiff  in 
loc^  for  the  fkti8fa6tion  of  the  debt,  delivered  to  the  Defendant 
iimdry  goods  amounting  to  the  value  of  the  debt;  and  it  was 
adjudged,  that  by  the  delivery  of  the  goods  to  the  defendant  to 
iatisfy  the  Plaintiff,  the  Plaintiff  acquired  a  property  and  intereft 
in  the  goods.     To  the  fame  effect  are  i  Btdftr.  68.  2  Leon,  89* 
Djfer  49.  €u    Nor  can  any  diftin6lion  be  made  oh  the  ground  of 
the  property  having  been  transferred  to  Smiths  and  Atkinfim  as 
confignees,  inflead  of  the  very  houfe  whofe  advances  the  con- 
llgnment  was  defigned  to  cover.     The  former  were  to  feU  the 
goods  for  the  fpecial  purpofe  of  indemnifying  the  latter  by  the 
proceeds,  and  till  that  fale  G.  and  H,  Brawn  were  to  ftand  the 
riJk,  and  to  provide  the  fond  from  which  the  contingent  charges 
were  to  be  defrayed.    This  accounts  for  the  inAirable  intereft  in 
both  parties.     The  conlignors  had  an  intereft  in  that  property, 
-which  when  fold  was  to  pay  their  debt,  and  the  confignees  were 
iiiterefted  in  the  fame  property,  becaufe  it  was  the  fecurity  on 
which  their  advances  were  made.     In  the  cafe  of  Kinloch  v. 
:  Craigi  principally  relied  on  by  the  Plaintiff  in  Error,  the  bill 
of  lading  was  not  indorfed ;  indeed  that  was  merely  a  cafe  of 
principal  and  fa£lor,  whereas  here  there  was  an  a6lual  transfer 
of  the  property  in  truft  to  indemnify  the  banking-hoiife,  and  that 
property  was  paid  for  before  the  transfer  took  place. 

Eyre  Ch.  J.     The  cafe  is  now  brought  to  a  point  in  this  one 

fliort  propofition,  viz.  That  the  property  was  transferred  to  Smiths 

'and  Atkinfon  upon  a  truft  in  which  thofe  who  traHiferred  the 

•property,  and  the  baokipg-houie  were  concerned   Ifthiscanbe 

maiur 
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fcanking-houfe  had  become  debtors  to  the  coniignors,  and  hod        l^96• 
become  infolvent,  the  effects  of  the  confignors  would  have  gone  to  " 

pay  their  debts.     The  injuftice  of  this  ieemcd  fo  flagrant,  that  I  ^v"* 

felt  great  difficulty  in  acceding  to  a  propoiition  attended  with  SMiTB;iaBrror. 
fiich  coniequenees.     But  I  lee  no  reaibn  why  we  fhould  not  ex* 
pound  the  doctrine  of  transfer  very  largely  upon  the  agreement 
of  the  parties,  and  upon  their  intent  to  carry  the  fubftance  of  that 
agreement  into  execution.   This  will  lead  to  the  concluiion,  that 
the  moment  the  goods  were  put  on  board  the  Hawke^  and  the  bifl 
erf*  lading  was  indorfed  and  remitted  to  Smiths  and  Atkinfon^  the 
property  was  changed,  and  wa^  to  remain  in  their  hands  cloathed 
i^ith  the  truft  exprefled  in  the  agreement.     In  this  view  of  the 
cafe,  the  circumftance  of  the  ri(k  remaining  in  the  confignors  will 
only  relate  to  the  manner  in  which  the  truft  was  to  be  carried 
into  execution.     The  profit  or  lofs  at  which  the  goods  might  be 
fi>ld  would  afie  A  the  advantage  which  the  confignors  were  to  de- 
rive from  the  truft;  but  ftill  the  rifk  of  the  confignors  in  that 
reQ>e£l  affords  no  obge^on  to  the  exifl:ence  of  the  truft  id^f :  I 
therefore  feel  the  ground  of  argum^it,  as  it  now  ftands  before 
us,  much  changed  from  what  it  appeared  to  be;  and  fhall  have 
no  difficulty  in  holding  that  this  cargo  was  vefted  in  Smiths  and 
Jltkinforiy  notwithftanding  the  rifk  remained  in  thofe  who  trans- 
ferred the  cargo,  and  notwithflanding  that  cargo  was  to  be  fold 
with  a  view  to  the  profit  or  lofs  of  the  confignors.     Thofe  cir- 
comftances  will  not  prevent  a  transfer  of  the  property  under  the 
agreement,  which  was  for  a  valuable  confideration ;  though  I  can 
by  no  means  aflent  to  the  propofition,  that  the  agreement,  though 
for  a  valuable  confiderati<»i)  wiU  amount  to  any  thing  like  a  bar- 
gain and  fale. 

Per  Curiamy  Judgment  affirmed* 


WaGHORNE  v.    LaNGMEAD.  JVk/.  x8. 

JusGBfENT  in  this  cafe  was  figned  on  the  23d  of  Mm^;  on  the  if  •/•/".  ^ 
apth  of  the  fame  month  the  Defendant  died,  and  on  the  J^Jo^JST. 
31ft  aji./a.  tefle^i  previous  to  theDefendant's  death  was  lodged  but  delhrtred  to 
in  the  office  of  the  fheriff  of  Middle/ex:  under  this  the  flieriff  ^trmif  Jil^, 

levied.  the  ez«cutioD  b 

Clayton  Serjt.  on  a  former  day  obtained  a  rule  to  fhew  caufe  "*™"* 
why  iheJLfa.  fiiould  not  be  fet  afide  for  irregularity,  and  why  the 
Money  produced  by  afaleof  the  goods  which  remained  in  the  handi 


S72 


i79<5- 


Waghorne 

V. 

Lanomead. 


a 


<c 


CASES  IN  MICHAELMAS  TERM 

of  the  fheriff  iliould  not  be  reftored  to  the  adminiftrator  of  the 
Defendant  He  contended,  that  the^.^.  being  lodged  in  the 
office  fubfequent  to  the  death  of  the  Defendant,  the  executioD 
thereon  was  irregular,  and  cited  Heapy  v.  Parris^  6  Term  Rep, 
368.  where  the  tefte  was  after  the  death  of  the  party;  and  Walket 
.  V.  Draxvwatersj  E.  3(f.  Geo*  3.  in  Scacc.  (a),  where  the  famedoc^ 
trine  was  held,  though  the  te/le  was  before  the  death  of  the  party. 
He  infilled  alio  that  the  judgment  here  fliould  have  been  revived 
h^fcire facias^  fincc  the  adminiftrator,  who  was  a  ftranger  in  tlm 
cafe,  was  to  be  afte6led  by  it  In  fupport  of  this  he  relied  on  Pnh 
noir  V.  Brace^  i  Salk\  319.  {b)  where  it  is  faid  by  the  Court,  that 
"  wliere  any  new  peribn  is  either  to  be  better  or  worfe  by  the 

execution,  there  muft  be  SifcircJaciaSy  becaufe  he  is  a  ftrangert 

to  make  him  party  to  the  judgment,  as  in  cafe  of  executor  and 
*^  adminiftrator;^  and  on  Lord  Ken^n*&  opinion  in  Heajn/i> 
Parris.  He  added,  that  the  Defendant  here  died  mfolvent,  ktv- 
ing  bond  and  other  creditors,  for  whom  the  adminiftratar  ms 
to  be  confidercd  as  truftee;  and  tlicrefore,  by  the  ftatuteef  fiands. 
the  writ  could  only  bind  from  the  delivery  to  the  fheriff  {c) 

Shepherd  Seijt  contra,  cited  Houghton  v.  Ru/Uyy  Skim  257. 
Comb,  33.  S.  C.  Springet*  v.  SomerviUe,  Bunb.  27 1 •  and  Dr.  Ned- 
ham^s  cafe,  ibid,  in  the  note. 

BuLLER  J.  read  a  cafe  of  Dakin  v.  Cartwrightj  HiL  1 2  Geo,  t 
K.  B.  [d)  from  a  manufcript  note,  and  faid  that  Walker  v.  JQrov- 
'waters  was  decided  on  a  mifconception  of  what  had  been  done 
in  the  Kin^s  Bench.  He  referred  alfb  to  3  P.  Wms.  400.  and 
2  Eq.  Caf.  Abr.  381. 

The  Court  were  of  opinion,  that  the  curr^it  of  authorities  ms 
againft  the  application  on  the  ift  ground,  and  that  to  make  a/^ 
facias  neceflary  to  fupport  this  execution,  the  procx^fs  muft  ajftia 
to  have  iftued  afler  the  death  of  the  party:  that  with  reipeA  to 
the  creditors,  though  the  pnqierty  in  the  goods  of  the  deoeafedwas 
not  bound  till  the  delivery  of  the  writ  to  the  fherifi^  yet  the  right 

Eajier  Terms,  after  which  Defcndjm  d«i 
Execution  was  taken  out  ttfU*i  tbt  M 
day  of  HiUry  Teftn,  and  tb«  pnb  in  tki 
hands  of  the  executor  were  taken.  Anddi 
motion  it  was  hoMen»  that  tboufh  a  jd|F> 
ment  in  refped  of  purchifers  binds  ^ 
from  the  iigning,  jet  n  to  the  p«nj  sad  • 
his  reprefentitivts  it  binds  as  it  dU  kfat 
at  common  law,  and  that  the  eucutioDfr 
tffle*d  was  therefore  resular.** 


[a)   See  3  Anftrutb.  Rep.  68a 

(I)  But  it  was  alfo  held  in  that  tafe  that 
the  death  of  a  party  is  nut  material,  if  fub- 
fequent to  the  teftt* 

(f)  29  Car.z.  c.^,/.  16. 

(</)  The  c*fe  of  Dakin  v  CmrHoripbt 
was  not  precjl'cly  in  point :  but  accordmag 
to  Mr.  Juftice  BulUr^s  note,  Zee  C.  J. 
there  ftid;  «*  There  was  a  cafe,  Mich, 
13  JV,Z'  B,R,  Gill  V.  Parent.  Judg- 
ment was  entered  between  Hilary  and 
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of  the  creditors  to  pix^e  that  property  till  the  delivery  of  the        1796. 
writ  would  not  make  this  ocecution  irregular.  — — — 

Rule  difcharged.  (a)     ^^°,";*''* 

(a)  Vldt  Hiam  Parkeh  v.  Mofe,  Cr^  fin  v.  Tongue  it  was  fiiid  that  the  ftatutc  of     I'ANCMlAD. 

£ii»,  ]8r.  which  wu  befors  the  iutute  of  frauds  concerns  purchafers  only,  and  not 

frauds,  and  the  following  cafes  which  were  creditors ;  and  in  Houghton  v.  Rujhhy^  and 

after c  AiiMytnnu^%  Vtnt.%\%,  Penn^r  Springer  v,  Smmer^Uttthztnntxecuuon  o( 

V.  Bract,  si  Jiff*  X  Ld.  Ray.  244.  I  Salk,  this  kind  is  regular  under  the  (tatute  of 

3lf .  S.  C.  Robinfin  and  others,  v.  Tongue  frauds,  which  extends  only  to  creditors  and 

and  othort,  2d  Me/,  $  F.  IVme,  s^^.  Lord  purchafers,  but  not  to  executors  and  admi. 

iVinebelfea*t  cafe,  note.     Ikid,  Fatuie*  ▼.-  niftrators  who  ftaud  in  the  place  of  the 

Atkinfin,  Barnes,  a68 . «/  3 .  and  Ttdd's  Pr,  pany . 
X.B,  7)8.  «/.  X.  93t.  «i.  a.     In  Rokin^  ^ 


Fenn  ex  dem.  Blanchard  v.  S.  WoeD,  Executor  of  Nov.  aift. 

W.  Wood. 

fP  jECTMEirr  tried  at  the  fummer  affizes  for  Kent  before  Lord  if  a  declaration 
■^  Kenyan:  Verdia  for  the  Plaintiff.  LtH^'Itt 

Early  in  this  Term  a  rule  nifi  for  a  new  trial  was  obtained  on  nant,andhis]and- 
an  obje£lion  arifing  out  of  the  following  circumftances :  On  the  ^^g^,^  ^^^ 
13th  February  1795,  ^*  Wood  the  Defendant's  teftator  pur-  Plaintiff  can  only 
chafed  of  one  l^orflrr  the  ren^dnder  of  a  term  of  iixty-one  years  ^J^*[,"he^el 
in  certain  premiies  at  Sydenham.    A  (mall  part  of  thofe  premiies,  nant  is  proved  to 
with  a  wooden  houfe  ftanding  thereon,  had  been  previoufly  un-  of/"         **^ 
derlet  for  a  ^rm  of  fifty  years  to  one  Blanchard  at  the  yearly  rent 
of  1 7/.  who  had  again  underlet  a  part  exclufive  of  the  wooden- 
houfe  for  a  term  of  forty-eight  years  and  three-quarters  to  one 
Oozman  at  a  ground-rent  of  2/.  is.     Blanchard  had  covenanted 
with  Farar  to  build  a  fubftantial  houfe  on  feme  part  of  the  pre. 
mifes  demifed  to  him;  Oozmany  when  he  took  his  leafe  firom 
Blanchard^  covenanted  to  perform  thisagreement  for  him.  When 
fV»  Wood,  purchafed  oiFarar^  it  was  fuppofed  that  Blanchard  had 
furrendered  his  intereft,  he  having  fidled  in  the  payment  of  his 
rent  and  delivered  up  the  keys  of  the  wooden  houfe  to  Farof^z 
iervants;  but  the  leafe  ftill  remained  in  his  pofleffion.    TV.  Wood 
purchafed  of  Oozrhan  his  intereft  in  the  houfe  which  he  had  l)uilt 
in  porfuance  of  his  agreement  with  Blanchard,  but  fufiered  him 
to  continue  in  pofieflion  as  his  tenant.    He  alfo  pulled  down  the 
wooden  houfe.    Upon  this  Blanchard,  with  a  view  to  recover  his 
premifes,  ferved  Oozman  alone  with  a  declaration  in  eje6iment ; 
and  the  prefent  Defendant,  as  executor  to  W.  Wood,  (who  was 
deceafed,)  w^  admitted  as  landlord  to  defend.     No  ground-rent 
was  UK  arrear  from  Ooaman  to  Blanchard,    The  leflbr  of  the 

Plaintiff 


Wood. 
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1 795.        Plaintiff  only  proved  a  tide  to  the  wooden  honie,  and  had  a 
■  dift  for  that.     The  olge6li(m  to  thia  verdift  waa,  that 

'blawchaild"  alone  having  been  ferved  with  the  eje£lment,  the  rule  under 

which  the  Defendant,  as  landlord,  was  admitted  to  defend,  ex- 
tended only  to  the  prcmiles  of  which  Oozman  was  proired  to  be 
tenant  in  poffeffion,  and  not  to  any  of  which  the  Defendant  faiB- 
fclf  was  in  poflcffion. 

Le  Blanc  SeijL  fiiewed  cauie.  It  is  obje£ied  to  this  verdift 
that  the  premifes  recovered  were  in  Oozman^s  pofleffion.  If  a  de* 
claration  be  ferved  on  feveral  tenants,  and  one  landlord  comes  in 
to  defend  for  one  tenant,  he  muft  ipecify  die  premifes  for  wbidi 
he  defends;  but  in  Doe  ex  dem.  Jeffe  v.  Bacchus,  Mich.  30  Gto.  2. 
at  fittings  BuU.  N. P.  no.  this  diftin^ion  was  taken,  ^  tliit  V 
<*  there  be  but  one  Defendant  as  tenant  in  pofleffion,  the  FUn- 
<*  tiff  need  not  prove  him  in  poffcflion ;  becaufe  if  he  tras  not, 
«*  why  did  he  enter  into  the  rule  {a).**  The  wholes  therefen^ 
of  thefc  premifes  having  been  fpecified  in  the  mar^n  of  the  eom- 
Tnon  conient  rule,  and  not  retrained  by  any  defcriptkm  m  tk 
rule  by  whioh  the  landlord  was  admitted  to  defoid,  he  caBOot 
complain  of  want  of  notice. 

Shepherd  Seijt.  coniri.  The  common  conf^t  rule  nnift  Ik 
conftrued  by  the  fiibfequent  rule  under  which  the  landlord  is  ad- 
mitted to  defend.  If  that  be  not  the  cafe,  the  I^aintiff  in  geA* 
ment  may  recover  from  the  landlord  lands  at  two  different  ends 
of  the  county  holden  by  different  tenants.  Though  by  the  rem- 
mon  conient  rule  the  Defendant  is  bound  to  ^*  confeis  leafe,  cfi* 
**  try,  and  oufler  of  fo  much  of  the  tenements  fpecified  in  Ae 
^  Plaintiff's  declaration  as  are  in  poffeffion  of  the  Defendant  or 
"  his  tenant,  or  any  perfbn  claiming  by  or  under  his  tide,**  jrt 
thofe  general  expreflions  mufl,  where  the  landlord  defends  for 
his  tenant,  be  reftrained  to  the  premifes  in  his  tenant's  pofleffion, 
and  for  which  he  has  been  ferved.  Befides,  the  dc^claration  in 
ge6lment  is  narrowed  by  the  notice  of  the  cafiial  geAor.  In 
Smith  ex  dent.  Taylor  v.  Manriy  i  Wilf,  220.  it  was  exprefilj 
ruled,  that  where  the  landlord  defends,  the  tenant  mufl  bt 
proved  to  be  in  poffeflion  of  the  premifes;  for  it  vras  (aid  that  he 
docs  not  admit  himfelf  to  be  landlord  of  any  premifes  but  of 
fuch  only  as  are  in  the  poffeffion  of  his  tenant. 

(a)  Vide  tarn.  G^odfi^ht  v.  Rub^  7  Term     upon  the  home  Circuit  on  the  attdioricf  cl 
JZ^^.  333.  v^^bere  Uut  cafe  was  overruled.     Jejfe  v.  Bauhmt^  but  acknoivledsc^  fail 


There  J  .ord  Kenyan  alluded  to  the  prin-     having  adopted  a  cootrary  fn^ixuon  up>* 
cipal  cafe  ai  bafin^  b«eu  ruled  by  him     rcfledtioo. 

Enuc 
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£yr£  Ch.  J.    Perhaps  this  verdi6i  may  be  right  on  principle;        I79($* 
but  it  is  objeAionable  on  the  ground  of  many  practical  difficul- 


ties.    If  a  Plaintiff  ferve  his  declaration  on  one  of  feveral  te-  ^S1ah^/i!T' 

nants,  and  the  one  ferved  appear  and  defend,  he  fhould  fpecify  «• 

in  the  rule  for  how  much  he  defends;  then  if  his  landlord  comes        Wood, 

in,  the  declaration  will  be  narrowed  by  the  rule.     But  if  this  be 

omitted,  as  the  declaration  ftates  an  oufler  fixun  all  the  premiie% 

and  leafe,  entry,  and  oufter  is  confefled  generally,  this  ieems  to 

warrant  the  condufion  that  the  Defendant  will  lo(e  all  to  which 

the  Plaintiff  can  make  title.     It  is  true,  indeed,  that  on  this 

theory,  though  the  Pkintiff  fail  in  his  real  obje£t,  yet  he  may  r^ 

cover  other  premifes  for  which  he  did  not  intend  to  fue.      It  ia 

therefore  proper  that  they  ihould  be  narrowed  by  the  rule*   The 

theory  of  the  cafe  in  Wilfon  may  be  wrong;  but  I  think  the  deci* 

fion  highly  convenient. 

BuLLER  J.  The  a6lion  of  eje6lment  is  founded  on  a  fiotioi^ 
and  muft  not  be  allowed  to  work  a  wrong.  It  is  brought  for  lands 
in  pofleffion;  and  tlie  tenant  in  poflefiion  muft  be  ferved.  If  it  be  ^ 
brought  for  five  hundred  acres,  and  four  hundred  and  ninety* 
nine  only  are  proved  to  be  in  the  poffeffion  of  the  Defendant,  tht 
odd  acre  cannot  be  recovered.  Shall  a  Plaintif!^  for  the  purpoie 
of  entitling  himfelf  to  cofts,  be  allowed  to  take  a  verdiAfor  that  on 
which  he  can  have  no  writ  of  poffcffion  ?  It  appears  from  the  cafe 
in  Wilfon^  that  when  a  landlord  is  made  Ddendant  his  t^iant 
muft  be  proved  to  be  in  pofieOion,  and  the  Plaintiff  can  only  re- 
cover tlie  premifes  whereof  he  is  pofleffed.  Pofleffion  is  the 
bafis  and  foundation  of  the  a6Uon» 

Heath  J.  The  1 1  GeQ.  2.  c.  i  g,f.  1 3.  was  paffed  to  enable  land- 
lords to  defend  that  which  their  tenants  only  could  have  defended 
before  the  pailing  of  the  a6l,  xnz.  that  of  which  thejT  were  in  po& 
leffion.  The  words  of  the  a&  are,  <<  If  the  landlord  of  any  part 
of  the  lands,  4^.  for  vAichfuch  ge£iment  was  broughtj  ihall  de- 
fire  to  appear,  S^c.f  that  is,  any  part  of  the  lands  of  which  the 
tenant  was  pofteffed.  It  is  true,  the  rule  under  which  the  lancU 
lord  is  admitted  is  general,  and  if  conftrued  literally  would  |en« 
tjitle  the  Plaintiff  to  recover  more.  That  rule  therefore  muft  be 
narrowed  by  the  a6l  which  was  n^eant  to  benefit  landlords,  who 
before  that  time  had  no  remedy  if  their  tenants  did  not  choofe  to 
defend.     Goodright  v.  Hart  etux.2  Str.  830.  ' 

RooKE  J.  The  Plaintiff's  right  to  recover  in  eje6bnent  if 
founded  entirely  on  the  fendce  of  the  declaration  upon  the  te* 
tunt  in  poffeffion:  he  muft  therefore  fhew  pofleffioninthe  tenant  tQ 

14  entitle 
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1 796.  entitle  himielf  to  recover.     Though  the  rule  be  general,  be  can- 

not  demand  premifes  of  which  the  tenant  is  not  poflefled ;  for  if 

dem' Bjua^-  ^®  landlord  could  defend  for  a  tenant  not  ierved,   be  might 

CHARD  thereby  contrive  to  deprive  him  of  his  term* 
„/  Rule  abfohite. 

Wood. 


*  -^^^^°^-  GooDTiTLE  on  the  feveral  demifes  of  Holford,  Jer- 

4i%.'ai%,ui.  voise,  and  Cave,  Bart,  v.  Otway. 

A.  TeiTed  in  fee  rpHE  fa£U  of  this  cafe  having  twice  appeared  ii;  print;  ift,  in 

Sflm/^y^^l  the  report  of  the  trial  at  bar,  2  H.  BL  516.  and  2dly,  in  th« 

and  aifo  of  the  report  of  the  cafe  in  error,  7  Term  Rep.  399.  they  are  here  alto- 

^wdllilsJUtb'  gether  omitted.     There  were  two  arguments  in  this  <:ourts  one 

Kii'wrtb,  en-  jj^  Trinity  Term  1 795,  by  Williams  Serjt.  for  the  leflbr  of  the 

rI2[^c.irt^clTs^o  Plainti£^  and  Heywood  Seijt.  for  the  Defendant;  and  anptlia 

fecurc  a  join-  j,^  Eo/Ur  Term  1 796,  by  Le  Blanc  Serjt  for  the  former,  and 

tended  wife  up.  Adair  Serjt*  for  the  latter;  but  as  they  were  much  commented 

on  the  above  upon  in  the  foUowinc  judinnents.  (each  of  which  comes  from 

cftatcs,  and  to  ,,.,/*          «       .       x     i                          .    /.         i  .       i- 

nuke  provifion  the  highett  authority,)  they  are  not  mlerted  m  this  report. 

for  younger  j^^  Court  took  time  to  confider  of  their  opinions;  and  on 

children  I  and  ,          * 

agreed  to  fettle  thls  day  delivered  ihemjeriatimf  there  being  a  difference  upon 

t\^  Stamford  the  bcnch. 

eftate  upon  his  t       r^       y  •             -i-n*                           t 

eideft  fon  in  RooKE  J.    On  this  verdi^  it  appears,  that  Sir  71  Cave  made 

ment^Vubcft  ^  ^^  ^^^  devifed  all  the  premifes  contained  in  the  dedan- 

to  part  of  fuch  tion  to  truftecs  in  fee  upon  certain  trufts  and  ufes ;  that  he  after- 

pt'ifio'n  TL  "^^^  by  two  deeds  of  leafe  and  releafe,  conveyed  the  £uoe 

then  devifed  premifes  to  truftees  in  fee  upon  certain  other  trufts  and  ufo| 

J^e^f  Sd "  ^*  remainder  to  the  ufe  of  himfelf  in  fee,  and  that  he  died 

happen  to  die  without  republifliing  his  will. 

Ili?n)bjea'Vo  Th®  queftion  is,  Whether  by  both  or  either  of  thefe  deeds  tlie 

fuch  jointure  as  devife  of  the  premifes  contained  in  either  of  the  counts  in  the 

to  ihe^^ffws  of  declaration  is  rendered  ineflFe6iual ;  or,  according  to  the  com- 

the  plaintiff  for  mou  langfuage  of  our  books,  is  revoked  ? 

five  hundred  , 

years,  upon 

cenain  trufts  in  the  devife  exprelTed ;  afterwards,  by  feparate  deeds  of  lenfe  and  releafo,  he  conveyed,  li^ 

the  Stamfird  eftate  to  truftees  in  fee  to  the  ufc  of  hirofelf  in  fee  till  the  marriagr,  with  divers  limttaOflffc* 


in  purfuance  of  the  articles,  and  fu^je^  to  a  term  of  five  hundred  yean,  for  fecuring  rjrt  of  liit 
jointure,  remainder  to  himielf  in  fee  ;  arlly,  the  Svnfijord  and  South  Kit'wrib  eftate  to  tmftees  in  fti^  If 
ths  ufe  of  himfelf  in  fe«  till  the  marriage,  to  the  ufe  and  intent  that  his  intended  wffe.ihould  uke  tbi 
other  part  of  her  jointure  thereout  if  (he  furvived  him,  and  after  his  death  remainder  to  truftees  iiv  i)* 
hundred  years,  to  fecure  fuch  jointure,  remainder  to  himfelf  in  fee ;  he  afterwards  marxied,  ud  d^i 
without  iftue.  Held  that  the  will  was  revoked  as  to  both  eftates  by  the  deeds  of  fettlem'em,  though  fttf 
were  conHftcnt  with  the  provifions  of  the  will,  and  though  the  devifor  took  bark  the  eftate  he  fwre^vV 
by  the  fame  inftruments  ;  and  alfo  held  that  the  latter  eltate  was  not  excepted  from  this  revocation  bf  Ai 
drcumftance  of  the  conveyance  of  that  eftate  to  the  truftcMi  beios  merely  for  the  puipofe  of  creic«C  ■ 
term  to  fecure  the  wife*i  joiaturt. 

To 
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To  decide  this  queftion,  it  is  neceflary  to  confider  the  gene-        x  ^f6. 
xal  nature  and  efie^l  of  awill  of  lands.     A  will  of  lands  is  a  con-  " 

veyance  authorifed  by  thejiat.  32  //.  8.  r.  i.  It  is  not  to  be  °°^"^*'^'-* 
confidered  as  a  declaration  of  ufes,  or  as  conveying  ufes  which  are  Otwat. 
jBxecuted  by  the^a^.  27  i/.  8.  r.  10.  It  is  a  conveyance  of  the 
land  itfelf ;  or,  in  the  words  of  Lord  Trevor  Fitzg.  239.  it  is  a 
provifion  and  dire6lion  by  the  teilator  how  his  e/iate  and  land 
(hall  go  when  he  can  keep  them  no  longer.  This  is  plain  from 
the  words  of  32  i/.  8.  c.  i.  ^  i.  "  Every  perfon having  lands, 
"  4'C.  may  give,  diipofe,  will,  and  devife,  as  well  by  laft  will 
^'  and  teftament,  in  writing  or  otherwife,  by  a£ls  lawfully  ex- 
<<  ecuted  in  his  life,  all  his  faid  lands,  ^c.  at  his  free  will  and 
**  pleafure."  No  interefl  paflcs  till  the  death  of  the  teflator. 
When  he  dies  the  will  conveys  to  the  devifce  fuch  interefl  as 
the  teflator  has  devifed  to  him  out  of  that  eflate  or  "legal  inte- 
refl of  which  the  teflator  was  feifed  when  he  executed  the  will; 
but  under  this  reflridlion,  that  the  teflator  has  continued  to  be 
feifed  or  poflefled  of  it  from  the  time  of  executing  the  will  to  the 
hour  of  his  death.  To  underfland  this  operation  of  a  will,  we 
mufl  bear  in  mind,  that  in  contemplation  of  laiv  there  is  a  dif^ 
tin6lion  between,  firfl,  the  land  itfelf;  fecondly,  the  legal  fee- 
fimple  or  pofleflbry  right  of  inheriumce  in  the  land ;  and  third- 
ly, the  ufe  or  equitable  right  of  inheritance.  A  man  may  at 
this  day  make  a  conveyance  of  the  fee-flmple  of  his  land,  with- 
out pfurting  with  the  aAual  pofTeflion  ;  and  though  the  legal  fee 
¥dll  pafs  from  him,  yet  it  may  be  revefled  in  him,  under  the 
ftatute  of  ufes,  together  with  his  old  ufe  or  right  of  inheritance. 
3ut  though  he  is  feifed  of  his  old  ufes,  flill  if  he  has  by  any  con- 
veyance for  one  moment  pafled  away  the  fee-fimple  of  his  land^ 
the  law  confiders  him  as  having  another  feifin,  and  not  thejame 
which  he  had  before  he  made  the  conv^ance. 

I^  therefore,  a  teflator  having  executed  his  will,  conveys 
away  his  whole  fee-firaple,  though  it  be  to  his  own  ufe,  and 
though  he  is  feifed  again  of  his  old  ufe,  yet,  according  to  the 
rules  of  law,  as  I  underfland  them,  this  conveyance  renders  th^ 
will  inefie6iual ;  not  becaufe  the  teflator  intended  to  revoke  it, 
but  becaufe  by  the  rules  of  law  it  cannot  cerate ;  for  he  has  al- 
tered his  legal  feifin.  The  rule  is  laid  down  by  Lord  Trevor 
Fitzg.  240.  ^^  One  neceflary  qualification  which  goes  to  the 
^  power  of  dii|)ofing  by  will,  is  the  ownex(bip  of  the  land :  the 
^  law  requires  that  to  be  complete  at  the  time  of  making  the 
^  wilL  Confider,  as  to  this  poi^tt  the  law  is  very  ilri&  that 
^  the  teftator  ihould  h»Te  a  di^xifing  power  at  the  time  of      C  57'  ] 

^01..  I.  pp  **  making 


iw  THE  THiBTT-mraNTH  Yeab  ot  GEORGE  in.  579 

this  caie^  if  it  flood  alone,  or  long  feiies  of  authorities  from  very        ^79^* 

^arly  time,  forbids  us  at  this  day  to  doubt  the  principle,  which      —; — ^ 

is  fuppofcd  to  be  eitablifhed  by  it,  inz.  that  a  feoffment  or  alien-  ^^^^ 

fttion,  and  taking  back,  is  a  revocation  of  a  prior  will.    Djyer      Otwat. 

fjb.  143.  P.  3  4*  4  ^^'  4"  ^0  cites  the  cafe  44  EcL  3.  and  con- 

£ders  it  as  a  fettled  point  that  the  will  is  void,  without  a  new 

agreement ;  becaufe  the  alienation  was  a  difagreement  to  it ;  and 

without  other  exprefs  agreement  it  fhall  not  be  taken  as  his  laft 

will,  for  it  was  once  revoked.    That  a  man  mufl  have  the  lands 

at  the  time  he  deviies  them  has  been  long  fettied ;  it  was  fb 

agreed  in  Butler  and  Baker's  cafe,  M.  33  4*  34  EUz.  3  Co.  30.  ft.; 

«md  was  the  common  law  of  the  land,  as  to  cuflomary  devifes, 

before  the  ftatute  32  i7. 8.     Lord  Mansfield  affigns  this  reaibn 

for  it :  That  a  will  is  in  the  nature  of  a  revocable  appointment- 

or  limitation  of  the  land,  mortis  canfa ;  and  is  not,  like  the  B6^ 

man  tdtament,  a  conflitution  of  an  heir.     3  Burr.  1497.  ' 

But  thequeflionintheprefent  cafe  is,astothechangeof  intereft, 
though  the  teftator  dies  feifed  of  the  fame  ufes  which  he  had  at  the 
time  he  niade  his  will.  The  cafes  ai'e  ftrong  to  fhew  that  this  is  a 
revocaticHi.  In  i  BxM.  Abr.  615.  Q.^.i«  is  this  cafe:  -"Ifaman 
<<  devifes  lands  to  J.  S.  and  after  makes  a  feoffinent  in  fee  thereof 
^<to  a  firanger,  to  the  ufe  of  himfelf  in  fee,  though  he  has  his 
^*  old  eflate,  yet  it  feems  this  is  H  revocation ;  for  his  intent  wag 
^  to  have  it  by  the  new  limitation,  and  by  ihejeqffment  he  pqffed 
<<  the  ejlate,  and  the  flatute  revefted  it  in  him,  which  is  as  a 
<*  new  purchafe."(a) 

Lord  Trevor  cites  this  cafe  as  good  law,  Fitzg.  241.  Lord 
Hardwicke  confiders  the  point  as  fettied ;  and  he  fo  ftates  it  in 
Parfons  ▼.  Freeman^  3  Atk.  740.  and  obferves,  that  it  is  a  prodi- 
gious ftrong  cafe.  So  when  a  man  devifes  lands  to  c/.  &  in  fee,  and 
after  makes  a  feoffinent  thereof  to  another  to  the  ufe  of  himfelf  for 
Hfe,  remainder  to  his  wife  for  life,  remainder  to  his  own  right 
heirs :  though  here  he  hath  his  old  reverfion,  yet  it  feems  it  was 
his  intent  to  have  it  pafs  by  the  livery  and  to  be  in  by  the  flatute 
and  the  limitation,  and  fb  as  a  new  purdiafe,  i  BM.  Abr.  61& 
ft.  ph  2.  This  laft  point  is  ftated  by  Bolt  to  have  been  fettied  in 
the  cafeof  Montague  y,Jefferiez\  but  according  to  the  flatementof 
that  cafe  in  Popham  1 08.  this  was  not  the  dircA  point  in  qnefHon 
before  the  Court;  but,  however,  it  is  adopted  by  Lord  Chief  Juftice 
Hctf  asgoodlaw.  Itisalfocitedbyyi?^i?fr/(>n,ar^ru^n(2oCro.Gir.24« 

(«)  But  (h«  look  iddt;  (ktUr»  M.  %%  &*  39  SU%.  S,  B.ptrFv^htm. 
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1796.       «nd  not  denied  by  the  Court.    Htiffei/%  CB£e,  2jac*i»    Scac* 
Moor^  78JK  ifi  ftiU  ftronger :  it  proceeds  upon  the  iiune  principle. 
r.  a  baftard  having  purchafed  a  manor  of  the  Queen,  made  a 


COOBTITLS 

Otwat.  will  and  devifed  the  manor :  he  then  made  a  feofiment  to  the 
uie  of  fuch  perlbns  and  for  fuch  eilates  he  had,  as  declared  fay 
his  will,  bearing  date,  4^.  It  was  adjudged  that  the  fisoffinent 
was  a  countermand  of  the  will,  but  that  the  countermanded  will 
was  fufficient  to  declare  the  ufes  of  thefebffinent,  fb  no  eicheat 
In  fome  of  thde  caies,  the  intent  of  the  party  has  been  men- 
^  tioned*  But  we  muft  remember  to  diftinguifli  between  an  intent 
to  have  the  land  by  a  new  limitation,  or  as  a  new  purchaie,  andan 
intent  to  revoke  the  will,  i  Rdll^  Abr,  615.  There  is  a  ibrt  of 
revocation  whichdoesnot  depend  on  the  intent  of  the  teftoUra';  ai 
where  a  man  only  takes  back  the  very  eftate  which  he  had  de- 
vifed by  a  new  conveyance ;  per  Murray  Solicitor  General,  ar- 
guendo  Par/bns  v.  Freeman^  3  Aik.  745.  &  If  it  is  dear  that 
the  party  took  the  land  by  a  new  purdiaie,  the  coniequenoe  of 
law  is,  that  the  will  b  annulled  without  any  regard  to  the 
queftion,  whether  the  party  intended  to  revoke  it  or  not?  Tlieie 
are  other  cafes  of  revocation  ftated  in  the  bodu  prior  to  the  ftat 
29  Car.  2.  <:•  3* :  thus  where  a  man  has  intended  to  revoke  hk 
will,  but  has  made  ule  of  a  mode  of  conveyance  which  was  not 
completed:  as  where  A»  having  devifed  a  reverfion  to  J3«  granted 
the  fame  by  deed  to  C,  this  has  been  held  a  revocation,  thoQ^ 
the  leilee  never  attorns ;  (b  where  having  devifed  lands  to  A 
he  baigains  and  f^  to  C,  and  acknowledges  it  befixre  a 
.  do£U)r  to  be  inrolled  within  fix  months,  thou^  it  be  not  in- 
rolled  within  the  time,  this  has  been  held  to  be  a  revocatkm; 
for  he  hath  fully  ihcwn  his  intent  that  the  devifee  fhould  not 
have  it,  x  JboHL  Abr.  615. 

But  the  revocation  applicable  to  the  prefent  cafe  ia^  that,  vhere 
tile  teftator  alters  his  l^al  intereft  in  the  land»  without  any  in- 
tent to  revoke  his  wilL  In  fiich  a  cafe^  I  underftand  themleof 
law  to  be,  thatif  he  conveys  &r  years  or  for  life^  it  is  mily  a  r^ 
vocation  prot(udo\\Mt  if  he  convey  the  whole  £e£^  it  odtiidjp 
annuls  the  ef&d  of  the  will,  unlefs  he  republifhes.  This  mk 
feems  eftablifhed  by  the  cafes  I  have  already  cited,  and  by  tbi 
inferences  drawn  from  them  by  Lord  Trevor^  Lord  HiardmUhh 
and  Lord  Mansfield.  And  to  thefe  authorities  may  be  addada 
feries  of  cafes  from  the  time  of  Lord  Chief  Jnftice  RM  to  tUi 
day;  all  of  which  appear  to  have  been  decided  upon  thiaprincqpk 
0{t\xe&,DiJleryr.DiJl€r,P.2sCar.2.  sZ^^ioS*  waaacafeof 
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ejeAment,  and  fecial  verdi£l  found.     Tenant  in  tail  made  hh       1796W 

will  and  devifed  his  land ;  and  after,  by  bargain  and  iale  inrolkd^      —- — — «^ 

conveyed  away  the  land  to  make  a  tenant  to  the  pr^ecipe^  againft    Coodtitmu 

whom  a  common  recovery  was  had,  with  voucher  of  tenant  in  tail      Otwav« 

to  the  ufe  of  himfelf  in  fee.     Whether  by  this  recovery  the  wiE 

was  made  good,  fo  that  by  virtue  thereof  the  deviiee  ihould  have 

the  land,  or  whether  the  deviie  was  revoked  by  the  recovery^ 

was  the  queftion :  And  by  Pemberton  Ch.  J.  and  the  whole  Courtf 

it  was  adjudged,  upon  argumoit,  that  this  was  a  revocation  ;  fbor, 

bythe  bargain  and  iale  and  recovery,  thevJudee&aXeyiSAchanged 

and  altered  after  making  the  will;  yet  here  is  no  change  of  the 

ufe;  for  if  he  inherited  the  intail  eat  parte  matemdj  the  eftatea  AuJl 

defcend  to  his  heirs  ex  parte  matemd  ;  fee  the  cafe  oi  Martin 

ex  dem.  TregonweU  v.  Strachan  and  otkersy  reported  cosxe&ly 

5  Term  Rep.  107.  in  the  note.     The  cafes  of  Lbhi  Ldn0)lu{a)y 

Parfons  v.  Freeman  (i),  and  Sparrow  v.  Hardcqftle  {c)y.  are  wdl  , 

known,  and  need  not  to  be  flated  at  large.    Theie  in  my 

judgment  confirm  the  rule  of  law.  And  in  Sparrow  v.  Hardca/Ue 

3  Atk.  8o6.  Lord  Hardwicke  ohlkrre&,  that  there  having  been  an 

uniform  feries  of  opinions  on  thia  point,  it  oi^ht  not  to  be  varied. 

lnBfyd^esy.DuchefsqfChandos{d)tihelearwBg  as  to  this  rule  ia  . 

very  ably  and  elaborately  difcufled,  and  the  point  is  confirmed 

by  Lord  Loughborough :  his  Lordihip  afierts  as  hjao^i>  opinioDy 

and  ftates  from  a  more  correA  note  diParJxm$  v.  Freeman  than 

is  given  in  Atln/ns,  that  it  was  the  qpinion  of  Lord  Hardwicke, 

that  where  the  whole  fee  is  conveyed,  it  is  a  revocation  of  the 

whole  devife ;  where  part  only  is  conveyed,  it  ia  a  revooatiiH^ 

pro  tanto. 

To  this  rule  there  are  fbme  exceptions;  but  thefe  exceptioDB 
lidmit  and  prove  the  general  rule.  The  firft  exception  is  aa  to 
fiartition.  This  does  not  re^peA  joint-tenants;  fi>r»  if  joint* 
tenant  devifes  and  makes  partition  afterwards,  it  does  not  hdip  the 
devife,  which  was  void  in  its  creatiim.  Sxmfiex  dem.  Neal  v.  jBo. 
bertSi  3  Burrow,  1488.  But  parcenera  and  tenants  in  common 
being  feifed  only  of  their  refpeAive  portions  in  an  undivided 
wholes  would  by  writ  of  partition  retain  their  feifin  in  the  portion 
allotted  them.  Now,ifinftead  of  dividing  by  writ  of  partition, 
which  they  may  be  compelled  to  do,  they  proceed  to  divide  by 


(«)  £f.  Crf,  Atr.  4Z I.  Sb0t»,  Farl.  Caf,  (r)  3  Jtti.  798.  JtM.  aa4.  S.  C  7  T. 

tS^  S.  C.  70%,  Frttm.  a.  S.  C.  JC.  4x6.  note  S.  C. 

K   it)  3  JUk-  74X.  AmU.  X15,  S.  C.  x  ITUf.  {i)  %  Fef.jun,  433« 
308. 8.  Gi  afV^M.  4.ctltd^  L.  Lwib* 
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1796.       deed  and  fine;  the  law  has  fo  far  indnlged  them,  as  to  diedare 
that  ilich  partition  fhall  not  revoke  a  prior  devife,  Jjuther  ▼• 
Hidby  (a),  certified  by  Raymond  Ch.  J.,  Page  Probyny  and  LeCf 
Otwat.       Js^  on  a  reference  firom  Lord  Chancellor  King^  9th  Aprils  1 730, 
3  P.  Wms.i6g.  note  [B].     But  the  courts  of  law  are  rigid  even 
in  this  indulgence;  for  in  the  ca(e  of  Tickner  y.  Tickner  (£), 
where  parceners  in  gavelkind  made  partition  by  deed  and  levied 
a  fine,  and  one  of  them  declared  the  ufe  to  himfel^   and  fiicfa 
perfbn  as  he  fiiould  appoint  by  deed  or  writing;  and  in  defiiuU 
of  fuch  appointment,  to  himfelf  in  fee ;  Lord  Ch.  J*  Lee  hAdi  it 
a  revocation;  and  this  cafe  is  adopted  by  Lord  Hardwicke^  Past* 
Jons  v.  Freeman^  3  Atlc.  750,     There  are  other  exceptions;  st 
the  cafe  of  a  mortgage,  and  of  a  conveyance  to  pay  debts.  Tbefr, 
however,  are  revocations  at  law,  though  not  in  equity. 

Notwithftanding  thefe  exceptions,  I  take  it  as  a  general  rale 
of  law,  that  where  a  teftator  conveys  his  whole  intereft  by  feoff* 
ment,  leafe  and  releafe,  bargain  and  fale,  or  by  fine  and  recoveiy> 
(it  makes  no  difference  which,  fee  3  Atk.  749.)  it  renders  hii 
will  inefie£lual  at  law.  It  is  often  very  contrary  to  the  intent 
of  a  teftator  that  his  will  ihould  be  annulled  by  fiich  a  con- 
veyance ;  and  it  of^  bears  hard  upon  individuals  that  the  mk 
of  law  Ihould  be  ftri6lly  adhered  to.  But  while  it  is  a  nik^ 
judges  are  bound  to  adhere  to  it ;  and  if  it  produces  more  mif' 
chief  than  good,  the  legiflature  in  its  wilHom  may  alter  it  b 
vindication  of  the  rule,  however,  we  may  obferve;  firft,  it  is  in 
fiivour  of  the  heir-at-law,  who  is  always  an  obje6l  of  judicial  fc- 
tour;  and  it  refill  ts  necefiarily  firom  the  technical  operation  oft 
legal  conveyance.  A  will  is  a  conveyance  to  the  prejudice  rf 
the  heir-at-law.  If  the  law  took  its  ordinary  courfe,  he  would 
inherit  the  feifin  of  his  anceftor.  If  the  anceftor  being  feifed, 
makes  his  will,  and  afterwards  changes  his  feifin,  it  follows  by 
technical  confequence  that  the  old  feifin  is  at  an  end,  and  thit 
the  new  feifin  defcends  to  the  heir,  without  being  alfe6led  by  tbc 
prior  will.  Secondly,  it  is  ancient,  and  as  much  a  part  of  our 
legal  fyftem,  as  to  landed  property,  as  the  rules  which  exdade 
the  father  from  the  inheritance  of  his  fon,  and  the  half-blood 
ftovci  inheriting  at  all.  TTiirdly,  it  cannot  operate  upon  one  who 
is  inops  coTifilti^  or  who  has  no  opportunity  of  being  advifed;  for, 
if  a  man  is  fufficiently  ftrong  in  mind  and  body,  and  well  enou^ 
affifted  to  execute  a  folemn  deed  which  paffes  away  his  Ic^ 

(«)  1  Vin.  M.  tit.  Dcf  ife,  {R,  6.)  //.  30.  (*)  Cit.  3  AtL  741. 
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fee-firaple,  he  furely  may,  if  he  will  pay  attention  to  it,  repubUfli        1 796. 
his  wilL   Fourthly,  it  is  a  plain,  fimple,  and  perfe6lly  intelligible       ■ 
rule,  and  amounts  to  no  more  than  this,  that  after  a  man  has     ^^^^^^'^''^ 
made  his  will,  if  he  execute  a  conveyance  of  the  legal  fee-fimple       Otwat. 
of  the  lands  he  has  devifed,  he  muft  republifh  his  will,  or  it  can-^ 
not  take  eSeSL     If,  with  fo  plain  a  rule  to  dire€t  them,  the 
parties  omit  to  republilh,  the  difappointment  of  the  devifees  is 
furely  not  to  be  imputed  fo  much  to  the  rigour  of  the  rule,  as 
to  the  negle£l  of  the  parties,  'who  either  take  no  advice,  or 
4pply  to  fuch  perfbns  only  as  are  unable  to  advife  them  pro- 
perly. 

Having  thus  ftated  the  law  as  to  thisheadt  let  us  now  iee  what 
is  the  cafe  before  the  Court.  I  will  firit  confider  the  two  laft 
counts  which  apply  to  the  Swinford  and  South^Kihoorth  eftates. 
The  teftator  being  ieifed  in  fee,  conveys  by  leole  and  releaie  to 
truftees  in  fee,  to  the  ufe  of  himfelf  till  marriage ;  then  to  iiiffer 
Lady  Lucy  to  receive  1400/.  aryear;  then  he  creates  a  term  of 
five  hundred  years  for  better,  fbcuring  her  jointure,  then  to  the 
ufe  of  himielf  in  fee.  I  lay  the  articles  out  of  the  cafe,  for  th^ 
are  to  be  performed  after  marriage,  and  this  is  a  voluntary  con- 
veyance before  marriage;  befides,  if  this  were  m^ely  a perfi>r- 
mance  of  articles,  it  might  be  a  cafe  rather  for  a  Court  of  Equity 
than  for  a  Court  of  Law.  I  confider  this  as  a  conveyance  to 
truftees  in  fee,  for  the  l^pedal  purpofe  of  fecuring  a  jointure  to  his 
wife;  had  he  conveyed  to  truftees  during  the  life  of  the  wife  only, 
J  fhould  have  thought  it,  according  to  the  cafes  already  decided^  . 
to  have  been  a  revocation  pro  tanto  only;  but  having  conveyed 
to  the  truftees  in  fee,  I  think  I  am  bound,  by  the  uniform  feries 
of  authorities,  to  hold  that  the  will  cannot  operate,  or  (in  the  laii» 
guage  of  our  law),  that  it  is  revoked  as  to  thefe  eftates.  If  I  am 
right  in  this,  the  rule  may  be  applied  with  equal,  if  not  with  greater 
force,  againft  the  claim  of  the  devifees  as  to  the  Stanford  c&bXj^ 

I  am  therefore  of  opinion  that  judgment  fhould  be  given  for 
the  heir-at-law  (the  Defendant)  on  all  the  counts. 

Heath  J.  (after  ftating  the  cafe.)  We  are  all  agreed,  that  the 
fettlement  of  the  Stanford  c&Site  which  pafled  by  leafe  and  releafe^ 
dated  the  25th  and  26th  of  March  1 791,  <^rated  as  a  revocation 
of  thedevife  of  the  fame.  We  are  divided  in  opinion  concerning 
the  operation  and  effe6l  of  the  fettlement  of  the  Swinfordajid  Souths 
KUworthefiaios^  whether  or  no  it  had  the  fame  effe6l  on  the  devife 
of  thofe  eftates?  The  rule  of  law  which  is  to  govern  us  muft  be 
extraded  from  the  feries  of  authorities  to  be  foundin  the  books  on 
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1 796.       this  point,  and  for  that  purpofe  it  would  be  xntterial  to  tdw  ia 

hiftorical  review  of  the  principal  cafes,  if  it  had  not  been  doi» 

GooDTiTLE.  jjy  j^y  brother  Rooke ;  I  fliall  only  allude  to  ikmu  Before  tfa» 
Otwat.  fttitute  of  wills,  where  lands  were  deviiable  by  cuftom,  if  a  man 
•  feifbd  of  lands  in  fee,  devifed  the  iame,  and  then  made  a-fedit 
ment  in  fee,  and  afterwards  retook  a  fee  in  the  fame  landS)  k 
was  holden  to  be  a  revocation,  Brook^  tit.  JDevi/e^  pL  8.  Sa  If 
a  man  devife  tlie  ufe  of  lands  whereof  he  had  made  feoffinen^ 
and  took  back  the  fee,  it  amounted  to  a  revocation. 

Ailer  the  itatutc  of  wills  when  a  teftator,  after  making  \» 
will,  parted  witli  thq  whole  fee,  though  part  of  the  old  ufe  wn 
exprefsly  rcferved  to  himfel^  or  refidted  by  operation  of  kw,  ft 
•was  ftill  a  revocation,  becaufe  all  rc-vefting  by  the  ftatote  d 
•ufes  operates  as  a  new  feoffment,  i  Roll.  Abr.  615.  at  thebottOB^ 
and  the  party  eleAed  to  take  by  a  new  limitation ;  fb  that  hems 
in  of  a  new  eftate.  The  revocation  was  ^kBuA  by  law,  asi 
fbmctimcs  againfl  the  intent  of  the  teftator,  i  BolL  Abr.  614, 
615.  In  order  to  fhcw  that  any  change  of  the  teftator^B  eftile 
will  operate  as  a  revocation  of  his  will,  as  well  affcer  the  ftatolB 
of  ufes  as  before,  it  will  be  fuffident  to  allude  to  the  feitnl 
cafes  of  Montague  and  Jefferies^  Earl  of  Linc6M%  cafe,  Pmrfm 
r.  Freemany  Sparrow  and  Httrdca/He^  Darley  and  Dariaf[M\ 
and  Brydges  v.  Duchefs  of  CAandos;  fbme  of  thefe  cafes  woe 
decided  in  Courts  of  Law,  others  of  them  in  Courts  of  Equity. 
It  is  on  the  authority  of  thefe  cafes  that  we  are  of  opinion,  thit 
the  fettlement  of  the  Statiford  eftate  is  pro  tanto  a  revocatkm  of 
the  de>ife  of  the  fame.  It  remains  to  be  difcufled,  whether  die 
fettlement  of  the  Stanford  eftate  eifentially  differs  fiom  that  of 
the  SwtTi/brd  and  Soutk^KittDortk  eftates,  fb  as  to  receive  a  St 
ferent  conftru6lion?  It  is  material  toobferve,  thatmbadifetd»> 
ments  the  whole  legal  fee  is  vefted  in  truftees  to  the  ufe  of  the 
fettlor  until  the  marriage.  The  fubfequent  limitations  are  mere 
fpringing  ufes  to  arife  out  of  the  legal  eftate  of  the  truftees 
from  and  afler  the  marriage.  In  this  mode  of  oonfidering 
the  fubje6l,  this  is  precifely  the  fame  cafe  as  thoie  of 
Montague  and  JefferieSy  and  of  the  Earl  of  Lincoln.  Tlie  cir- 
eumftanoe  of  the  marriage  having  taken  eSe£t  is  totally  in- 
material.  The  revocation  was  complete  on  the  execution  of  die 
deeds  of  fettlement  in  the  cafes  laft  cited,  as  well  as  in  the  pie- 
ient  avfe.  It  is  foarce  material  to  obferve,  that  in  both  cithern 
there  are  feveral  limitations  made  in  purfuance  of  the  ardcksj 
>¥ith  an  cxprelk  remainder  in  fee  to  the  fettlor. 

There 
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.Tliere  are  two  cafes  which  remain  to  be  diicufied,  and  which        i79^« 
I  find  difficult  to  reconcile  with  each  other,  namely,  Luther     — -^-^ — 
V.  Kidbj^  and  Ticlner  v.  Tickner  ;  both  cafes  of  partition,  Goodtitl« 

In  the  cafe  of  Luther  v.  Kidby^  it  was  held,  that  a  partition  by  OtwXt. 
fine  and  deed,  leading  the  ufes  of  the  fin^  did  not  operate  as  a 
revocation  of  an  antecedent  devife  of  the  fame  lands,  though  the 
ixdiole  fee  pafied.  We  are  left  to  conje£iure  the  ground  of 
decifion.  It  might  influence  the  opinion  of  the  judges,  that  a 
partition  is  compulfbry  and  not  voluntary.    To  refiife  to  make  % 

partition  is  flated  in  the  writ  as  an  injuflice.  It  had  been  held 
that  a  partition  by  a  writ  did  not  operate  as  a  revocation  of  an  ^ 

antecedent  will,  becaufe  the  land  is  not  in  demand,  but  the  writ 
is  merely  brought  to  affirm  the  pofleffion,  as  it  is  exprefled  in 
jQ^er  79.  &•  or  to  afcertain  the  pofleffion  as  it  is  exprefled.  by 
Lord  HaU  in  his  commentary  on  that  paflage^  in  his  note  on 
ihe  writ  de  Partitione  Jacienddy  in  Fitzkerberfs  Natura  Bre* 
tnum{a)y  and  the  legal  eflate  of  the  parties  is  not  revoked 
by  the  judgment  It  might  have  been  the-opinion  of  the  judges 
that  a  partition  by  deed  ought  not  to  have  a  greater  e£Pe^  than 
a  partition  by  writ,  and  that  no  a£i  of  the  teftator  that  was  not 
merely  voluntary,  ought  to  operate  as  an  implied  revocation  of 
hb  vdlL  However  that  may  be^  I  find  it  difficult  to  reconcile 
h  with  the  cafe  of  Tickner  y.  Tickner^  which  only  difiers  from  it 
in  referving  a  power  of  appointment.  Though  the  execution  of 
the  power  woiJd  operate  as  a  revocation  of  a  will,  yet  I  doubt 
very  much  whether  the  mere  revocation  could  have  that  efiedU 
A  power  unessecuted  feems  to  be  the  fame  as  no  power  at  alL  « 

It  is  material  to  confider,  whether  this  refervation  makes  any 
real  difference.  In  the  cafe  of  Mor^tagfie  and  Jefferi^y  it  waa 
ruled,  thi^  covenant  to  make  a  feofi^^oent  was  no  revocation  of  a 
writ  though  tjie  feoffinent  itfelf  wasfi)«  The  cafe  of  the  covenant 
is  much  flronger  than  that  of  the  power;  for  the  covenant 
declared  the  intenti<m  of  the  teftator  to  do  an  a£l  inconfiftent 
with  the  antecedent  devife :  but  the  power  was  fimply  a  refervar. 
tpon  by  the  grantor  of  part  of  his  aijfient  dominion  over  hia. 
property ;  the  execution  of  it  is  merely  optional,  and  it  has  no 
efife&  until  it  is  executed.  We  are  relieved  firom  oonfidering 
the  efifeA  of  fuch  deeds  which  pafs  the  fee-fimpl^  and  yet  are. 
made  for  partial  and  particular  puipofes,  becaufe  it  is  a  con«, 
fideration  which  belongs  to  a  Court  of  Equity,  and  of  which 
we  can  take  no  conufance.     Though  in  many  inflanoes  the 
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1796.        Courts  of  law  take  notice  of  the  uie,  yet  they  never  do  itio 
—   '    ■■      deciding  on  the  power  of  devifing  or  revoking*  a  deviie.     Tlno^ 
GooDTiTLi    £^j.  inftance,  if  a  teftator  feifed  in  fee  of  lands  defbended  to  Jiini 
Qtwat.       ex  parte  matemd^  after  devifing  the  fame,  make  a   fecffincDt 
thereof  to  his  own  ufe,  it  operates  as  a  revocation  of  his  w3I 
according  to  the  authorities  before  cited,  nevertheleia  attks 
death  of  the  teftator  the  lands  deibend  to  hb  heir  ex  parte 
matemi^  Co.  Lit.  13.  a.     The  reafon  is  this,  that  beibre  tlie 
ftatutc  of  ufes  the  heir  exparte  matemd  of  the  feoffor  in  the  ci6 
put,  was  intided  to  ihejubpoena  againft  the  kotke ;  afterwanb 
•  when  the  ftatute  of  ufes  was  ena6led,  which  executed  the  pofleA 
fion  to  the  uie,  the  legal  eftate  had  the  fame  defcendible  qnHibf 
as  the  ufe,  fb  that  the  judges  muft  of  neceffity  take  notice  cf  tbi 
ufe.     The  ftatute  of  wills  attaches  on  the  l^al  eftate  witboit 
reference  to  the  ufe,  and  when  the  l^;al  eftate  is  altered,  diB 
devife  is  revoked.     For  thefe  reafons,  I  am  of  opinion,  dot 
there  exifts  no  cflentiol  difference  between  the  limitations  in  lb 
fettlements  of  thefe  two  efUtes,  and  I  think  myfelf  bound  bjt 
fcries  of  dccifions,  with  the  fingle  exception  of  the  cafi  of 
Jjuther  V.  Kidby,  if  that  will  not  admit  of  the  explanation  wUd 
I  have  attempted  to  give  it,  to  declare,  that  the  teftator,  bjf 
changing  the  legal  eflate  of  the  lands  in  qu^tion^  thoo^  dMi 
old  ufe  had  remained  untouched^  has  thereby   revoked  fail 
wiU. 

BuLLER  J.  The  principal  ground  of  argument  relied  an  fay 
the  Counfel  for  the  Plaintiff  was,  that  the  articles,  will,  and 
deed,  are  all  to  be  taken  as  one  tranfa£lion,  and  therefore,  open 
the  authority  of  Selxvin  v.  Sekoiri^  2  Burr.  1131.  the  deed  wai 
not  a  revocation  of  the  ^^lU. 

But  when  the  preient  cafe,  and  the  cafe  of  Sehoin  v.  SMm, 
are  confidered,  I  think  they  will  appear  to  be  as  diflerent  as  my 
two  cafes  which  can  be  cited, 

In  the  cafe  of  Selizin  v.  Selwin,  the  deed  to  make  the  tenant  to 
the  praecipe  was  the  moft  effential  part  of  the  recovery,  and  there, 
fore  the  recovery  when  fuffered  related  back  to  that  deed,  wUdi 
was  executed  long  before  the  date  of  the  wilL  Befides  we  are  iM 
by  Sir  Jamts  Bmrow  (who  certainly  had  the  higheft  affifiance  in 
ftating  what  he  calls  the  probable  grounds  of  the  judgment),  that 
one  realbn  was,  that  the  teftator  took  a  ufe  under  the  deed  ofbsi^ 
gain  and  fale,  which  ufe  was  devifable,  and  therefore  the  point  of 
ftat  cafe  was  no  more  tlian  that  a  will,  made  by  a  porfbn  having  a 
legal  eftate,  was  not  revoked  by  a  confiiraation  of  that  eflate  made 
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by  a  conveyance  partly  exeaited  before  the  will,  and  partly  exe-        ^796. 
cuted  and  completed  after  the  will.  • 

In  this  cafe  the  articles  formed  no  part  of  the  deed.  The  ^''''°J''"'^ 
parties,  if  they  pleafed,  might  have  made  very  different  provi-  Qtwat. 
fions  in  the  deed  from  thoie  contained  in  the  aiticles,  and  if  done 
before  marriage,  neither  law  or  equity  could  have  altered  the 
deed.  Though,  in  the  prefent  cafe,  the  deed  was  made  in  pur^ 
luance  of  the  articles,  yet  it  could  not  relate  back  to  the  date  of 
the  articles,  or  give  the  legal  eftate  from  that  time ;  which  was 
the  cafe  in  Selwin  v.  Sehmn ;  for  when  the  recovery  was  com- 
pleted, the  teftator  was  confidered  as  having  the  legal  eftate 
from  the  date  of  the  bargain  and  fale. 

The  will  in  the  prefent  cafe  has  neither  an  exprefs  or  neceftary 
reference  to  the  articles,  or  to  the  fettlement.  It  does  not  profeft 
to  carry  the  articles  into  execution,  but  is  made  with  a  more  ge^ 
neral  view  to  the  fituation  and  circumftances  of  the  teftator  and 
his  relations.  By  the  articles  Sir  Thomas  Caoe  agreed  6nly  to 
iettle  the  eftate  on  his  eldeft  fon,  and  his  heirs  male  in  ftri6l  fet» 
tlement :  but  by  the  fettlement  the  eftate  is  limited  to  the  fiift 
and  other  fons  of  that  marriage  only ;  which)  I  prefmhe,  waA 
the  fubfequent  agreement  and  intention  of  the  partis.  The  wiH 
is  made  diverfo  intuitdj  and  is  not  to  take  efife6l,  if  Sir  T.  Cane 
had  any  ifliie  either  male  or  female  by  Lady  Lucy  or  any  other 
wife.  Again,  the  will  is  fubje£t  to  any  jointure  which  he  might 
make  at  any  period  of  his  life,  and  is  not  confined  to  that  jointure 
which  he  had  agreed  to  fettle  on  Lady  Jjucy, 

If  I  were  at  liberty  to  form  a  conje6lure  from  what  appeared 
at  the  trial  and  from  the  ill  flate  of  health  in  which  Sir  Thomas 
Cave  was  defcribed  to  be,  I  fhould  conclude  that  his  intention  •» 
was,  that  his  will  fhould  only  take  eflfeft  if  he  died  before  he 
married.  But  the  words  of  the  will  and  the  fpecial  verdiA  do 
not  admit  of  that  conftruAion,  and  therefore  I  lay  that  out  of 
the  queftiori. 

I  alfb  lay  wholly  out  of  the  queftion  what  might  have  been  th^ 
eSe6l,  if  the  articles  had  been  recited  in  the  will,  or  the  will  had 
been  in  any  other  form  from  what  we  find  it  on  this  record;  for> 
it  is  upon  that  we  are  to  pronounce;  Whether  a  mere  recital  of 
an  agreement,  or  what  words  would  fuffice  to  make  a  contingent 
devife  to  confirm  that  agreement,  or  to  make  other  devifes  de* 
pending  on  that  agreement,  are  points  which  do  not  arife  here^ 
and  if  they  did,  a  modem  authority,  which  I  fhall  mention  here- 
after, would  decide  them. 

Wc 
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1 706.  We  are  now  to  pronounce  our  opinions  on  difierent  inftrs* 

'  menta  conveying  a  legal  eftate.     The  articles  did  not  coanj 

oDTiTLt    ^jjy  j^g^  intereft,  and  they  are  not  noticed  in  the  will ;  and  there- 

Otwat.      fore  I  think  now,  as  I  thought  at  the  trial,  that  tliey  ought  not 

to  have  formed  a  part  of  the  verdi6i,  and  we  ought  not  to  tab 

any  notice  of  them.     If  they  are  incorre£l,  we  cannot  comA 

them.     If  there  be  any  miftake  in  them  or  in  the  deed,  wecuH 

not  iet  it  right,  but  are  bound  to  pronounce  on  the  effeA  of  die 

deed,  as  it  ftands  on  this  record. 

This  brings  the  cafe  iimply  to  the  queftion,  whether  the  deed 
make  fuch  an  alteration  in  the  eftate^  which  Sir  71  Cave  hid  at 
the  time  of  making  his  will,  as  to  be  a  revocation  of  that  will? 

All  the  eftates  were  conveyed  to  the  ufe  of  truilees  in  &^  and 
therefore  I  can  make  no  di£Perence  between  the  different  parts 
of  the  property.  Confidering  the  cafe  in  this  light,  the  point 
of  revocation  is  €0  fully  eftabliihed  by  ancient  and  modem  autko- 
rities,  that  to  doubt  atjout  it  at  this  time  of  day  would  be  fbakbg 
rules  of  property. 

The  cafes  on  this  head  are  (b  numerous,  that  I  fliall  onl; 
mention  fome  of  them,  and  thofc  I  will  ftate  very  ihortly.  la 
I BolL  Abr,6i6.  is  this  cafe :  If  a  man  devife  lands  to  7I& b 
fee,  and  afterwards  makes  a  feoffinent  of  it  to  another  totkeii/i 
of  himfelf  for  life,  remainder  to  his  wife  for  life,  remainder  to  Ik 
own  right  heirs  in  fee,  though  he  hath  Ais  old  rcverfion^  yet  it 
ieems  that  his  intent  was  to  have  it  pais  by  the  livery,  to  be  ia  bj 
the  ftatute  and  limitation,  and  fo  as  a  new  purchaie ;  and  that- 
fore  it  feems,  that  this  fhall  be  a  revocation  of  the  fee^  as  well  is 
for  the  life  of  the  wife.  Godbold  v.  Free/lone^  3  Z>i?.4o6.  wai  t 
feoffinent  to  the  ufe  of  the  feoffor  for  life,  to  the  ufe  of  his  wife  ibr 
life,  to  the  heirs  of  his  body  on  his  wife  b^otten,  remainder  to 
his  own  right  heirs ;  and  it  was  held,  that  the  old  uie  and  eftate 
fhouldgo  to  the  heirs  ea:  pat^ematernd ;  Jar  the  old  u/e  was  nexr 
drawn  out  of  the  feoffor.  So  in  Abbot  y.  Burton^  2  Salt,  $^' 
where  the  party  feUed  in  fee  levied  a  fine,  and  fuflfered  a  recomrj 
with  limitations  in  fee  to  his  own  right  heirs ;  it  was  held,  tkat 
the  heirs  ex  parte  matemd  txiok,  and  that  there  was  no  di£ferenoe 
between  an  exprefs  limitation  and  a  ufe  refulting  by  law. 

There  was  no  queflion  in  either  of  thofe  cafes  about  a  revch 
cation  of  the  will ;  and  the  authority  of  JBofl's^drfii^giR^n^  is  kft 
untouched.  Under  that  authority,  there  is  no  doubt  but  a  pre- 
vious will  in  either  of  the  two  laft  cafes  would  have  been  res^kd 
by  the  feoflBonent,  or  fine  and  recovery;  and  to  the  law  has  been 
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confidered  ever  fince.     The  cafe  in  Boirs  Abridgment  goes        179^* 

beyond  Abbot  y.  Burton,  becaufe,  in  the  latter  cafe  the  ufe  was      

out  of  the  party  and  veiled  in  tniftees,  but  in  the  former  cafe    Goo^TiTLt 
the  ufe  never  was  conveyed  to  any  other  peribn^  and  it  was       Otwat. 
holden  to  be  a  revocation* 

In  Lord  Zinro^n's  cafe  the  limitation  in  the  deed  was  to  the  ufe 
of  himfelf  and  his  heirs  tiU  the  marriage,  which  marriage  never 
took  efie£i,  nor  was  ever  propofed,  and  yet  it  was  holden  that  a 
prior  will  was  revoked  by  that  deed.  In  Doe  y.Pott,  Doug.  722. 
Lord  Man^ld  faid,  the  abfurdity  of  Lord  IAncoM%  cafe  was 
,ihocking,butthatitwaslaw.  Perhaps  the  misfortune  in  that  cafe 
was,  that  the  deed  was  not  attacked 'on  the  ground  of  infenity. 
Lord  Trevor  in  Fitzg.  21^1 »  puts  the  cafe  thus:  <^  If  tenant  in  fee 
devife,  and  afterwards  make  a  feoffinent  to  the  ufe  of  himfelf  and  . 
his  heirs ;  though  this  to  feme  purpofe  is  no  alteration,  (for  he  is 
.abfolute  owner  as  before,)  yet  it  is  a  revocation ;"  which  plainly 
ihews,  that  he  thought  the  cafe  turned  on  the  firft  limitation  only, 
without  regard  to  the  limitations  on  the  marriage,  which  never 
took  effeA.  It  has  been  quoted  in  the  ^m^  manner  by  other 
judges.  Par/bnsv.  Freeman,  AmbLii6.  Sparrow  y. Hardcqfilef 
AmbL22j{. 

I  In  3  P«  Wms.  165.  ^^  Where  a  man  having  lands,  devifesthem,'  ^ 
and  afterwards  makes  a  feoffinent  of  them,  thou^  to  the  ufe  of 
himfelf  and  his  heirs,  and  though  this  ufe  be  the  old  ufe  and  the 
pld  eftate,  yet  according  to  the  feveral  caSeAmBolPsAbridgmentf 
6i4Jit.  Devi/es  revoked,  this  is  a  revocation;  and  Difler  y.Di/Ierf 
^Zev.  108.  was  cited  as  in  the  very  point;  of  which  (pinion  was 
alfo  the  Lord  Chancellor.*'  But  in  the  principal  cafe  the  de- 
Tifor  was  taiant  in  tail  male,  remainder  to  himfelf  in  £|e.  To 
the  fame  eSe&  is  Darley  v. Dorletf,  3  Wilfi^* 

In  the  cafe  of  the  Duchefe  of  Chandos  and  Lady  Anna  Elizt^ 
Brydges,  the  fe^  were,  that  the  Duke  of  CAonc^as  on  the  20th  of 
June  1777,  by  articles  previous  to  his  marriage^  covenanted  to^ 
ecmvey  lands  in  fuch  manner,  that  he  ihould  be  feifed  in  fe^  and 
his  wife  entitled  to  dower  if  ihefurvived  him;  and  that  he  would 
convey  all  thofe  lands  to  the  ufe  of  himi^for  life,  to  truftees  to 
jpreferve  contingent  remainders,  remainder  to  the  firft  and  other 
&11S  of  the  marriage  in  tail  male^  remainder  to  his  aumrigkt  heirs. 
The  marriage  took  effe£l ;  and  on  the  29th  January  1780  the 
JDuke  by  his  will  confirmed  the  articles,  and  devifed  all  his  real 
^late  to  his  w^e  for  life^  with  remainder  to  fuch  perfon  as  ihe 
Ihould  by  wiU  appoint;  andin  defimlt  of  appointmrat^  with  re- 
mainders 
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1 796.       mainders  over.   Afterwards,  by  Icafe  and  reieaie^  dated  29th  and 

■  3otIi  OSiober  1 780,  reciting  the  marriage  and  articles^  the  Dub 

GooDTiTLE    ^.^jiygy^  jjl  hig  real  eftatcfi  to  truftees  and  their  heirs^  to  the  de 

Otwat.       of  himfclf  for  life,  remainder  to  truftees  to  preferve  contingeflt 

remainders,  rcnudnder  to  other  truftees  for  a  term  to  raife  2000L 

per  annum  for  the  Duchefs  for  her  jointure^  and  in  bar  of  dowcTi 

remainder  to  the  firft  and  other  fons  of  the  marriage  in  tail  mak^ 

remainder  to  the  Duke  and  his  heirs.     It  was  detemiined  bodi  in 

the  Court  of  Chancery  and  in  the  Houfe  of  Lorda,  (where  ail  tbe 

Law  Lords  attended,)  that  the  v/ill  was  revoked  by  the  fiftde- 

ment  of  die  29tli  and  30th  of  Odiober.     That  waa  a  dedfioo  in 

equity;  and  if  the  will  were  revoked  in  equity  a  fortiori^  it  wis 

ib  in  law. 

As  to  the  cafe  of  partition,  that  \%fm  generis^  and  therdbieif 
no  fati&ia6lory  diftin6lion  could  be  made  between  that  caie  aad 
others,  yet  I  fliould  not  hold  myfelf  at  hberty  upon  that  gromid 
to  overtmrn  all  the  decifions  which  are  to  be  found,  and  whidi 
are  uniform  upon  this  fubje£t.  But  the  cafe  of  pardtioni  n 
materially  diftinguifhable^  and  the  determinations  are  fbonded 
wholly  on  that  diftin6iion.  One  tenant  in  common  has  a  ri^^t 
to  his  jHirt  of  the  eftate  only,  though  he  occupies  the  whok  in 
conunon  witli  others.  He  can  fell,  deviie^  or  give  that  put 
only  I  and  by  law  any  one  of  the  tenants  in  common  has  a  right 
to  have  his  part  fct  out  by  metes  and  bounds  if  he  pki^ 
inftead  of  occupying  in  common.  When  his  proportion  is  fi)  fit 
out,  he  has  the  fame  eftate  and  the  fame  intcreft  which  he  hid 
before^  and  the  partition  only  afte£U  the  mode  of  occupying  that 
eftate.  The  ground  of  the  dccifion  in  Webb  v.  Ten^^  Freoh 
524.  was,  that  there  was  no  material  alteration  in  the  eftate; 
and  notwithftanding  tliat,  one  Judge  held  that  a  partition  and  a 
fine  to  corroborate  it  was  a  revocation ;  but  the  partiticm  there 
•was  not  by  the  fine,  but  previous  to  it  If  a  partition  by  writ 
againft  the  will  of  the  teftator  was  no  revocation,  it  was  but  one 
ftep  more  to  hold,  that  the  fame  thing  done  by  deed  or  fine  fhooM 
have  a  different  eftc£L  Whether  that  ftep  were  right  or  not  maj 
be  a  difierent  queftion.  In  the  cafe  of  Luther  v.  Kidbjfy  in  Vit' 
Abr,  and  3  P.  Wnis.  the  deed,  as  ftated,  was  merely  a  covenant 
to  levy  a  fine ;  no  intereft  pailed  by  the  deed  to  the  truflees;  aad 
if  the  partition  were  made  wholly  by  the  fine,  the  authority  of 
that  cafe  may  be  queftionable,  for  reafbns  wliich  I  will  flate  here- 
after.  But  putting  that  cafe  in  its  ftrongeft  Hglit,  and  fiqnofiiff  k 
to  be  law,  it  goes  no  farther  than  to  fay  that  thereisnodiflenatfi 

betwees 
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between  a  writ  of  covenant  to  make  partition^  and  a  fine  levied        179^* 
Aereon,  and  a  writ  of  partition.    That  trania£lion  was  folely  for      — — — 
the  purpofe  of  making  partition,  and  not  a  word  is  ftatcd  to  Ihew  ^, 

that  the  Court  meant  to.  lay  down  any  rule  which  could  be  appli-  Otwat. 
cable  to  any  other  cafe.  On  the  contrar}%  it  is  there  Hated  as  law, 
^  that  if  A.  devifes  land,  and  levies  a  fine,  and  the  caption  and 
deed  of  ufes  are  before  the  will,  but  the  writ  of  covenant  is  re- 
turnable after  the  will,  that  is  a  revocation  of  the  will."  Perhaps 
the  cafe  there  put  would  not  be  fo  decided  fince  the  cafe  of 
Setwin  v.  Selwin^  but  taking  the  whole  of  the  cafe  of  Ijdher  v. 
Midinf  together,  it  feems  as  if  the  Court  thought  there  was  a 
difference  between  a  fine  for  a  partition,  and  a  fine  in  any  other 
cafe.  If  the  fine  were  the  operative  inftrument  in  Luiherv.  Kidby^ 
the  authority  of  that  cafe  feems  to  be  coniiderably  fhaken  by  . 
Tickner  v.  Tickner,  and  by  what  Lord  Hardwicke  faid  in 
Par/bns  v.  Freematiy  and  Sparrow  v.  HardcaJUe.  In  Tickner  v. 
Tickner^  ^e  fee  and  the  old  ufe  veiled  in  the  teftator,  and  yet 
becaufe  the  partition  was  made  by  means  of  a  conveyance  to  a 
tniflee,  it  was  holden  to  be  a  revocation.  I  fay  the  fee  vefted  in 
the  teftator,  becaufe  that  is  eflablifhed  in  different  cafes.  In  Doe 
er  dem,  WiUis  v.  Martin^  4  Term  Rep.  39.  by  a  marriage  fettle- 
ment  lands  were  conveyed  to  truflees  to  the  ufe  of  the  wife  fiir 
life,  remainder  to  the  ufe  of  the  hufband  for  life,  remainder  to 
the  ufe  of  all  and  every  the  children  of  the  marriage,  or  fuch  of 
them,  and  for  fuch  eflates  as  the  hufband  and  vrife  fhould  ap- 
point, and  for  want  of  fiich  appointment,  to  the  ufe  of  all  and 
every  the  child  and  children  equally,  if  more  than  one  as  tenants 
in  conmion,  and  if  but  one,  then  to  fiich  only  child  his  or  her 
heirs  and  afiigns  remainder  over;  the  remainder  to  the  children 
was  held  to  be  vefted  remainder  in  fee,  liable  to  be  divefted  by  im 
appointment  of  the  parents.  Lord  Kenyan  there  fiiys,  ^  the  eftate 
was  there  limited  to  £^<a  WiUis  and  to  her  heirs  until  the  mar- 
jiag^  it  was  therefore  intended  that  the  legal  eftate  fhould  not  be 
taken  out  of  her  unlefs  the  marriage  took  effe6U"  If  the  l^gdl 
eftate  was  not  taken  out  of  her  till -the  marriage^  neither  was  it 
takenoutof  LordZrt7ict7/»  byhisdeed,  and  yetthat  deed  washolden 
to  be  a  revocation.  But  the  doArine  of  the  foe  being  vefted,  was 
fettled  before  by  Lord  Chief  Juftice  HoU^  in  Idle  v.  Cooky  %L4. 
Bayvu  1 1 50.  and  by  Lord  Hardwicke  in  Cunningham  v.  Moody^ 
I  Vef.  1 74.  Now,  if  we  apply  thefe  authorities  to  the  cafe  of  TSdbr 
IKT  V.  Tickner^  it  is  clear  that  the  limitation  in  fee  vefted  in  the 
teftator,  notwithftanding  the  previous  powers  of  appoitttiiient,an4 
if  it  did|  the  deed  and  fine^  mA  not  the  limitation  of  any  new  ufc^ 

were 
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1 796.       were  the  Sole  grounds  of  revocation  in  that  cafe.    Thus  it  team 
to  be  a  direct  contradiAion  of  the  cafe  of  lAdher  v.  KidBbjf\  and 
that  it  was  confidercd  at  the  time  as  an  impeachment  of  the  doo- 
Ot w AT.      trine  contained  in  Luther  ▼•  Kidby,  appears  clear  firom  AUfL  117. 
becaufe  Sir  TTio.  Raym.  240.  is  there  referred  to  as  contra^  and 
^         the  fame  thing  is  faid  in  &r  Tho.  Raym.  as  in  Luther  ▼•  KUBnf^ 
though  not  determined.     In  Parpms  v.  Freeman^  Xoiid  Hari' 
wicke  approved  of  Ticknet's  cafe,  and  faid  it  was  the  fame  as  tbe 
cafe  before  him:  and  if  there  be  no  diftin6Uoti  between  partition 
and  other  cafes,  where  the  partition  is  made  by  deed  and  fine^ 
Luther  v.  Kidbtfy  fuppofing  the  eftate  there  to  have  pafled  bf 
the  fine,  mufl  fall.     What  were  the  reafbns  of  the  dedfion  m 
that  cafe  we  are  not  informed,  and  whether  at  this  day  it  be  or 
be  not  law,  I  think  it  cannot  govern  our  prefent  dedfion.   If 
it  be  law,  it  is  becaufe  partition  is  a  fingle  and  excepted  cifiv 
and  it  is  no  matter  in  what  way  it  is  efle^led :  but  it  mnft  be 
remembered,  that  in  Sparrow  v.  Hardcaftle,  Lord  HarMdx 
exprefsly  denies  any  diftinAion  on  account  of  a  particahr 
purpofe. 

In  the  cafe  of  a  partition,  where  no  efUte  moves  oat  of  the 
par^,  I  agree  there  is  no  revocation,  but  if  the  partition  be 
made  by  fine  or  deed,  aM  the  eftate  ly  conveyed  to  a  trufiee^ 
though  for  an  inftant  only,  and  though  the  old  ufe  remain^  I 
think  that  the  latter  cafes  eftablifh  that  to  be  a  revocation. 
Tichier  v.  Tickner  was  dedded  by  Lord  Ch.  J.  Lee^  who  wm 
one  of  the  Judges  who  concurred  in  Luther  v.  Kidby^  and  feems 
to  be  a  revifion  and  correAion  qf  his  former  c^inion,  made 
probably  after  conferences  with  Lord  Hardwickey  who  on  all 
occafions  approved  of  the  laft  judgment.  That  decifion  fuppoits 
all  the  other  authorities  in  &vour  of  the  revocation,  and  phunly 
fhews,  that  the  cafes  on  a  pure  and  fimple  partition  proceed  on 
a  different  ground,  and  are  no  impeachment  of  thofo  dedficxv 
which  hold  that  any  alteration  or  conveyance  of  the  eftate  bj 
deed  fubfequent  to  the  will,  is  a  revocation  of  that  wilL  The 
reafon  of  which  is,  that  when  a  man  makes  a  conveyance,  be 
not  only  a6tually  transfers  the  eftate  he  has,  but  he  means  that 
the  eftate  fhould  pafs  under  that  deed,  and  not  under  any  other 
former  deed  or  will. 

Upon  the  whole,  I  am  of  opinion,  that  there  ought  io  be 
Judgment  for  the  Defendant. 

Eyre  Ch.  J.  (afbr  ftating  the  cafe.)  Though  the  doArinecf 
revocation  has  been  carried  to  a  very  inconvenient  ext«i^  in  cat^ 
fequence  of  which  many  wills  have  bew  cruelly  ^iffrjmip*^ 

and 
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tmd  many  families  greatly  diftrelled;  I  agree,  that  Judges  are       179^ 
not  to  be  wifer  than  the  law,  and  that  it  is  their  duty  to  declare      ' 
and  to  execute  the  law  as  it  is,  and  to  ftrain  nothing  in  order  to       ^^\ 
mould  it  to  their  conceptions  of  what  it  ought  to  be.     I  there-       Otwat. 
fore  declare  in  the  oudet,  that  I  diftin£ily  acknowledge  every 
principle  which  governs  the  law  of  revocation,  and  that  I  fub- 
nyt  to  the  authority  of  all  the  numerous  cafes  that  are  to  be 
found  in  the  books  upon  this  fubje£i  in  the  points  to  which  the 
cafes  go.    But  where  the  cafes  are  urged  as  illuflrations  of  thofe 
principles,  and  as  fumifhing  rules  for  the  application  of  thofe 
principles  to  the  particular  cafe  now  under  confideration,  I 
conceive,  that  without  incurring  the  imputation  of  removing 
land-marks,  or  breaking  in  upon  rules  of  property,  I  may^ 
sind  that  I  ought  to  inquire,  whether  the  cafes  are  fufficiently 
uniform,  or  approaching  in  point  of  circmnftance  fufficiently 
near,  to  controul  my  judgment  in  a  cafe  which  appears  to  me 
to  be  new  in  circumftance,  and  to  depend  upon  a  principle  in 
the  law  of  revocation  which  has  never  undergone  much  legal 
difcuffion. 

To  reduce  the  argument  at  once  to  die  point  in  which  I  difier 
from  all  my  Brothers,  I  think  the  cafe  of  the  Earl  of  Lincoln^ 
which  ha>ang  been  very  folemnly  fettled,  ought  not  no^to  be  open 
to-any  further  difcuffion,  and  the  late  cafe  on  the  will  of  the  late 
Duke  of  ChandoSf  do  approach  fufficiently  near  in  point  of  cir- 
cumftance to  thb  cafe,  to  be  an  authority  for  our  deciding  that 
the  deeds  of  leafe  and  releafe  firft  ftated  in  this  fpecial  verdi£l,  do 
amount  to  a  revocation  jpro  tanto  of  the  wilL  My  doubt  is^ 
upon  the  effi^  of  the  fecond  conveyance  by  deeds  of  leafe  and 
releafe  ftated  in  the  Special  verdi£l.  And  J.  conceive,  that  let  the 
operation  of  this  laft-mentioned  conveyimce  by  leafe  and  releafe 
be  what  it  may.  Sir  Thomas  Cave  died feifed  of  that  eflate  which  he 
had  at  the  time  when  he  made  his  willj  and  that  there  is  no  ground 
toraife  aprefumption  in  lawfrom  the  conveyance,  that  Sir  Thomas 
Cave  intended  to  revoke  his  will,  and  therefore  that  his  will  may 
operate  upon  it.  And  that  I  may  be  clearly  undcrftood,  I  ftate, 
that  v/hen  I  life  the  words  <^  the  fkme  eftate,"  I  do  not  mean  to 
defcribe  the  identity  of  the  land,  but  the  quality  of  the  eftate  and 
intereft  ^  that  land.  I  mean  to  argue,  that  Sir  Thomas  Cave  died 
ieifed  of  the  d^  ufe  to  which  the  new  e/late,  right,  titk,  and 
pqffeffion,  in  the  words  of  the  ftat  of  H.  8.  that  was  for  a  moment 
in  the  truftees  under  the  conveyance  by  leafe  and  releafe,  had 
united  itfblf  pot  as  a  new  eftate,  title,  right  and  pofieffimj  but 

Toi»  I.  Q  Q  according . 
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cafe  it  is  obvious  that  the  will  is  rather  annulled,  as  Weniwortk{a)        1 796. 

terms  it,  than  revoked.     Tlie  language  of  our  books,  howevert      •"": 

is,  that  the  will  is  revoked.     Lord  Hardwicke  in  2  AtL  272.  calls       ^^  J[    ** 
the  extinguiihing  or  deftroying  the  thing  devifed  a  virtual  revo*      Ot%vat. 
cation.     How  improperly  it  is  called  a  revocation  will  appeal? 
from  this  coiifideration:  If  a  teftator  parts  with  his  eitate,  aftes 
making  his  will,  the  fubje£l  is  gone,  and  therefore  the  will  cannot 
operate:  not  that  the  will  is  revoked;  properly  ipeaking  it  is  not- 
revoked,  no,  not  even  virtually.     A  revoked  will  may  be  re-efta- 
bliihed  by  republication,  but  republication  will  not  bring  back 
the  eftate  upon  which  it  is  to  operate,  and  therefore  it  was  thaC  • 
I  iaid,  that  this  is  a  revocation  in  an  improper  ienfe  of  the  word.  > 
By  a  conftru6lion  on  the  ftatutc  of  wills,  a  will  can  only  operate 
on  thofe  eftates  which  the  teftator  had  at  the  time  of  making  tho 
will,  and  therefore  in  pleading,  it  muft  be  ftated  that  the  party 
was  feifed,  that  he  made  his  will,  and  thereby  devifed  Ihe  lands, 
and  that  he  afterwards  died  fo  feiied.     If  therefore  the  eftate  has 
been  parted  with  after  the  making  of  the  will,  but  comes  back 
again  to  the  teftiator  with,  modifications  of  Uie  whc^e  intereft  in  it^ 
or  if  he  fliould  afterwards  take  the  whole  eftate  back  again  by 
purchafe,  the  will  could  not  operate  upon  the  new  eftate  indepen- 
dent of  the  law  of  reyocation.     The  new  modified  eftate,  ftri6Uy 
i^>eaking,  is  not  the  fame  eftate;  and  the  very  fame  quantity  ^ 
^late  newly  acquired,  fuppofe  it  were  a  fee-firaple^  is  not  that 
£be-fimple  which  the  teftator  had  at  the  tim^  of  making  his  will, 
but  another  derived  by  a  different  title,  and  perhaps  dcfcendible 
in  a  different  courfe  of  defcent.  For  inflance,  to  put  a  cafe  clear  c^ 
all  fubtlety :  fuppofe  a  man  feifed  in  fee-fimple  by  defcent  ex  parte 
nuUemdf  were  to  fell  his  eflate,  and  fhould  afterwards  think  fit  to 
buy  it  again  (I  avoid  the  equivoque  of  the  word  purchafe),  he 
would  take  his  eftate  back  again  as  a  new  eftate,  and  he  would 
take  it  as  a  purchafer,  and  it  would  defccnd  to  his  heirs  ex  parte 
patemd ;  this  is  a  legal  quality  inherent  in  a  new  purchafed  dftate^ 
and  diftingmfhes  the  purchafed  eftate  from  the  old  eftate;  and  if 
we  would  try  the  eftate  by  that  teft,  we  ihould  be  relieved  firom  the 
ienfelefs  jargon  of  the  quq/t  the  old  eftate,  which,  in  foine  of  the 
oaies  of  revocation,  is  a  term  ufed  to  denote  fbmething  which  is 
(fiippofed  to  be  neither  the  old  eftate  nor  a  new  eftate,  but  fbme^ 
tUng  between  both,  fbmething  perfe£lly  anomalous  and  unintelli^ 

8  2  i  gible,. 
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1 7S^-       gil^l^j  ^ith  no  legal  qualities  attached  to  it,  and  wholly  inopera- 

tive,  except  for  the  mifchievous  piupofes  of  di&ppointing  a  wiH 

GooDTiTLi        J  |j^^^  ftated  the  principles  of  the  law  of  revocation  as  I  nn- 

o  r«  AT.       derftand  them.     I  am  alio  to  acknowledge  that  there  is  a  role  in 

ihe  fame  law,  which,  whether  &irly  deducible  from  thofe  prin- 

•  dples,  or  not,  has  been  adopted  and  a£led  upon,  and  is  therefore 

become  a  rule  of  property,  and  for  that  realbn  is  (acred.    The 

rule  is  this:  if  the  teftator  after  making  his  will,  make  a  feoflSnent 

to  the  ufe  of  himfelf  in  fee,  or  fuffer  a  recovery,  or  othenrile 

convey  his  eltate  to  the  ufe  of  himfelf  in  fee,  his  will  is  revcdoed 

When  the  cafe  in  isfiffimis  terminis  occurs,  we  have  nothing  to 

do  but  to  ilate  and  apply  the  rule;  but  it  is  a  very  diflbcnt 

coniideration,  when  the  rule  is  attempted  to  be  applied  to 

another  ci^e  not  i£^ffifnis  terminis.^   A  principle  muft  then  be 

extra£ied  from  the  rule,  or  from  the  cafes  which  have  been 

decided  upon  the  rule,  in  order  to  apply  the  rule  and  the  wt 

thority  of  thefe  cafes  to  the  cafe  in  judgment. 

The  Counfel  have  argued  in  this  cafe,  that  the  rule  which  ks 

governed  the  cafe  of  the  feoffment,  and  other  conveyance  to  Ae 

*  life  of  the  feoffor  Sfc.  in  fee,  is  bottomed  in  another  nile^  nzi  tht 

if  after  the  will  the  teftator  part$  with  hit  eftatejbr  a  moment,  or 

cnce  dive/Is  himfelf  of  his  eftate^  he  has  revoked  his  will;  and  they 

'iay  truly,  that  this  rule  will  reach  to  cafes  beyond  the  precifeode 

of  fcoffimcnt,  or  other  convejrancc  to  the  ufe  of  the  feaflS>r,  4^m ' 

fee.     But  they  can  find  that  rule  exemplified  nbwhere  but  in  die 

very  cafes  which  they  fuppofed  to  flow  from  it.     This  is  thereto 

arguing  in  a  circle.  When  Lord  Hardwicke^  in  the  cafe  ciPoffin 

V.  Frccmariy  3  Atk,  looked  for  the  principle  of  this  prodi^ov 

4lrong  cafe,  as  he  called  it,  of  the  feoffinent,  ho  found  it  to  be  tfaii: 

^*  It  muft,"  favs  he^  "  arife  from  prefumed  intention  to  revoke 

the  will ;  it  muft  be  prefumed,  that  the  teftator  would  not  bwe 

•made  a  new  conveyance  without  an  intention  to  revoke  his  will* 

If  tliis  be  the  reafon  of  the  rule,  I  underftand  it,  and  I  perceive 

very  diftin^ly  under  what  head  of  revocation  I  am  to  clafs  thcfc 

^afes:  they  are  not  then  anomalous  or  pqfHvi  juris^  they  are  only 

applications  of  a  clear  principle  in  the  law  of  revocation,  that 

where  the  teftator  has  demonftrated  an  intent  to  revoke  his  wiB 

he  has  revoked  it.     If  any  man  feels  difpofed  to  rejeA  Lori 

'  Hardtmicke^  reafon  for  the  rule,  let  him  rejeft  it,  but  th^  fce 

muft  be  content  to  underftand  thefe  cafes  of  the  feoffinent  <Jr. « 

govmicd  by  a  rule  ^g/Wr/.^m,  which  is  confined  to  thofecafe 

Thefe 
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Thefe  few  obfervations  upon  the  do^irine  of  revocation  will  ferve       1 795. 

to  ihew  the  bearings  of  my  prc^fitionj  that  Sir  Thomas  Cave  died 

ieifedof  his  old  eftate^  of  Uiat  eftate  which  he  had  in  him  at  the 

time  when  he  made  his  will,  and  that  he  has  made  no  demonftniF-     Otwat. 

ticm  of  an  intent  to  revoke  hiB  will;  from  whence  I  conclude,  that* 

he  has  not  revoked  it.     As  to  this  laft  part  of  the  propofition^ 

demonftration  of  intent  to  revoke^  I  confider  the  cafe  as  defli-^ 

tute  ev^en  of  a  pretence  of  revocation  upon  the  ground  of  altera* 

lion  of  intention,  exprefs  or  implied;  indeed,  it  was  exprefsly 

laid  out  of  the  cafe  in  the  laft  argument,  and  I  think  very  judi- 

doufly,  by  my  Brother  Adair. 

In  confidering  the  prefcnt  cafe,  fo(  a  time  I  felt  a  difficulty  m 
tny  own  mind  as  to  the  old  ufe  during  Uie  time  when  S^  Thomas 
Gsvf  wasfeifedof  abafefeeonly,  a  fee  determinable  on  the  ev^t 
of  his  marriage.  Mr.  Hargravey  in  one  of  his  notes  in  the  new 
edition  of  Coke  upon  UUldon  (a),  has  entered  into  a  laborious 
difbttffion  of  this  difficulty.  In  ftri6l  law  the  reverter  feemed  to* 
be  a  poffibility  which  vefled  in  the  rdeflees  of  thefe  deeds:  and 
on  the  determination  of  that  bafe  fee,  when  the  f^fin  did  revert 
to  the  releflee  for  the  purpofe  of  giving  efieA  to  the  rent-charge^ 
and  the  term  for  fecuring  it;  Idoubted  whether  the  ufe  of  the  fee-* 
fimple  fubje£i  to  that  rent-charge^  was  to  be  confidered  as  the  old 
ufe,  or  as  a  new  fpringing  ufe;  but  as  that  ufe  did  not  arife  to  a: 
itranger,  but  was  to  be  confidered  as  an  interefl  which  had  never 
been  difpofed  o^  luid  all  this  perplexity  arofe  merely  from  the 
form  of  the  conveyance^  and  afier  confidering  the  cafe  oijIihoU  v** 
.  Burtoriy,  I  ultimately  fatisfied  myfelf  that  it  was  the  old  ufe^  and  in^ 
conflru^ion  of  law  never  out  of  Sir  Humas  Cave,  from  whom  the 
Conveyance  moved,  and  that  that  is  the  true  idea  which  the  word 
^^  refidting"  is  to  be  underftood  to  exprefs.  I  proceed  to  fhew  that 
it  was  really  the  old  ufe  and  the  old  eftate  of  which  Sir  Thomas 
Cave  died  feifed.  This,  I  think,  cannot  be  denied,  that  the 
intent  of  the  parties  to  the  conv^ance  by  leafe  and  releafe^  laft- 
mentioned  in  the  fpedal  verdiA,  and  the  whole  fubftantial 
tSSsSL  of  it,  be  its  formal  operation  what  it  may,  was  funply  to 
iecure  a  rent  charge  of  1400/.  a  year,  by  way  of  jointure  finr  Sic 
Thomas  Cav^s  intended  Wife;  and  that  Sir  T/iomas  Cav^A  eAatfi, 
fiibjeA  to  that  rent-charge,  was  not  intended  to  be  alt^ed  or  in 
any  manner  affe^ed;  and  that  as  fiu*  as  the  £>rm  of  the  convey- 
ance purports  to  alter  the  nature  and  quality  of  the  eftate^  it 

(«}  FU.  p.  ijt.  h  not*  I,  Jftiii.  iji.  {  !•  though  indeed  tl)^t  not*  i>  hy  Mr.  JSiiUer. 
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l^96,       goes  beyond  the  objeA  of  the  conveyance.  Now  courts  of  juftiiee 
■  not  only  do  not  incline  to  allow  the  fonn  of  conveyance  to  ope- 

OooDTiTL*    j^^g  beyond  the  intent  of  the  parties,  but  they  will  be  ready  to 
Otwat.       adopt  all  manner  of  expedients  to  prevent  it:  and  to  confine  Ae 
operation  of  every  conveyance  to  the  fpecial  pnrpofe  for  which  it 
was  made.     The  cafe  of  Abbott  v.  Burton,  wliich  I  fhall  have  oc> 
cafion  to  ftate  witli  ibme  particularity  hereafter,  may  be  referred 
to  as  an  authority  for  the  general  do£lrine;  and  in  the  cafe  of 
Parfons  v.  Preeman,  3  Atk,j  Lord  Hardwicke  applies  it  to  the 
particular  cafe  of  revocation,  laying  it  down  as  a  general  rule  io 
the  law  of  revocation,  that  a  conveyance  for  fpecial  puipofi% 
whether  it  be  leafe  and  releafc,  feoffment,  fine,  or  recovery,  fhall 
not  operate  beyond  that  purpofe,  and  againil  the  intent  of  Ae 
party  to  revoke  his  will.  In  this  cafe  it  mufl  be  admitted  that,  hj 
the  fomi  of  the  conveyance,  Sir  Thomas  C<roe  took  a  baie  fee  under 
it  which  determined  upon  the  marriage,  when  the  feifin  reverted 
to  the  releffee  for  the  purjx)fe  of  executing  the  only  ufc  of  the  con- 
veyance, the  jointure  to  Ids  wife,  and  for  that  purpofe  only:  fir 
though  the  conveyance  alfb  afle£led  to  difpofc  of  the  rell  of  the  nfi^ 
I  take  the  law  to  be  perfe6lly  clear  that  it  was  in  Sir  Thomas  Caoe^ 
inde}>cndent  of  that  difjwfition.  The  purpofe  to  be  eflefled  by  aB 
diis  form  is  then  fimply  the  fecuring  a  jointure  to  the  lady  whom 
Sir  Thomas  Cave  fliould  marrj^;  and  if  this  purpofe  had  been 
effefled  by  nnother  mode  of  conveyance,  the  law  is  clear  that  4e 
will  had  not  been  revoked.     But  Lord  Hardmckc  has  faid,  thit 
be  die  form  f  »f  conveyance  what  it  may,  this  is  inflruniaital  only 
if  the  conveyance  be  for  a  fjiecial  purpofe  which  is  not  revoked. 
I  do  not  mean  to  adhere  to  the  letter  of  my  Lord  Hardwicki% 
expreffion  "  for  the  fpecial  purpofe,"  it  muft  be  a  purpofe  whidi 
leaves  the  fubftance  of  the  fee  imtouched  to  go  according  to  the 
will,  a  purpofe  therefore  not  inconfiflent  witli  the  will.     If  the 
Ijiecial  purpofe  require  that  the  whole  fee  fhould  even  eventoally 
be  difpofed  of  by  the  conveyance,  then  I  agree  the  will  is  revoked. 
Upon  this  fingle  ground  that  this  is  a  conveyance  for  a  Q)ecial 
purpofe  which  does  not  exhauft  the  fee,  but  in  truth  leaves  the  fi* 
undifpofed  of,  and  in  conflru6lion  of  law  not  lunited  by  the  in- 
ftrument,Itake  it  to  be  clear,  that  this  is  not  a  cafe  of  revocadon; 
but  flill  it  will  be  necefTary  for  the  leflbr  of  the  PlaintiiFto  make 
out,  what  he  mufl  have  averred  in  pleading,  Aat  the  teflator  died 
feifed  of  the  eftate  which  he  dcvifed.  Now,  put  the  cafe  that  thcfe 
deeds  of  Icafe  and  releafc  had  not  even  purported  to  limit  the  re* 
mainder  of  this  eftate  at  all;  what  would  have  become  of  the 
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intereft  in  this  eftate,  fiibje6l  to  the  jointure,  and  the  term  created  1 796. 
for  fecuring  it?  Muft  not  the  ufe  have  refulted  to  Sir  Thomas 
Cave  as  that  which  never  had  been  di^fed  of  by  him  from  whom 
the  eftate  moved  ?  At  the  common  law  the  ufe  was  always  in-  Otwat. 
tended  to  be  in  the  feoffee  or  conuzee ;  and  it  is  ftated  by  Lord 
Ch.  J.  Holty  in  Ld.  Anglefea  v.  Ld.  AUham^  2  SaUc.  6^6.  that 
for  that  reafon,  in  pleading,  it  was  never  averred :  whereas,  if 
the  ufe  was  to  the  feoffor  or  conufbr,  it  muft  be  averred.  I  ad- 
mit, that  there  is  m  this  cafe  an  exprefc  limitation  of  a  remain- 
der in  f  je  to  Sir  Thomas  Cave*,  What  difference  will  this  make? 
There  is  another  propofition  in  law,  that  the  ufe  which  is  de- 
clared, and  which  would  have  refulted  if  it  had  not  been  de- 
clared, is  one  and  the  fame.  And  this  is  not  a  dry  propofition^ 
produAive  of  no  legal  confcquence,  the  courfe  of  defcent  is  regu- 
lated by  it.  For  inftance,  the  ufe  which  rcfiilts  would  be  deemed 
the  ancient  ufe,  and  if  the  eftate  were  in  the  party  by  defcent  ex 
parte  matemdy  the  eftate  which  refulted  would  continue  to  de^ 
fcend  in  that  courfe.  And  fb  it  is  where  the  ufe  is  exprefily  &- 
mited  to  the  party  from  whom  the  eftate  moved,  it  will  be  in  him 
as  his  old  eftate,  and  continue  defeendible  to  his  heirs  exparU 
matemd.  This  is  the  doftrine  of  Coke  uponLitt,Jb*  13.;  it  ifl 
recognized  and  a£led  upon  in  the  cafe  of  Abbot  v.  Burton^  which 
was  in  this  court  upon  a  fpecial  verdi£l,  and  is  reported  in  2  SaUc* 
590. ;  and  that  cafe  >vas  recognized  and  a  fimilar  determination 
made  in  the  cafe  of  Martin  ex  dem*  JVegorvmellv.  Strachan^  HiL 
16  Geo.  2.  in  J3.  JS.  a  full  note  of  which  cafe  is  to  be  found  iii 
5  Term  Rep.fo.  107.  The  rule  of  defcent,  fays  Lord  Ch,  J, 
Lee^  in  this  laft  cafe  is  known  and  will  be  agi*eed :  <<  If  a  man 
**  feifed  as  heir  on  the  fide  of  the  mother  make  a  feoffinent  in 
*'  fee  to  the  ufe  of  himfelf  and  his  heirs,  the  ufe'being  a  thing 
*'  in  truft  and  confidence,  fhall  enfue  the  nature  of  the  lands^ 
*'  and  fhall  defcend  to  the  heil"  on  the  part  of  the  mother,  Cof^ 
LitU  13.  a.  3  Leo.  406.  Godbolt  v.  FreeftoneJ*  He  goes  on, 
**  and  it  will  be  the  fame  if  the  limitation  be  by  fine  and  reco^ 
**  very ;  it  is  ftill  the  ancient  ufe,  and  there  is  no  difference^ 
*^  whether  upon  the  conveyance  of  an  eftate  any  part  of  the  ufj 
**  refults  by  implication  of  law,  or  whether  it  be  referved  bjr 
«'  exprefs  declaration  to  the  party  from  whom  the  eftate  moved. 
♦*  And  fo  is  the  cafe  of  Abbot  v.  Burton^  Salk.  590."  In  Abdct 
y.  dttrton^  they  attempted  to  alter  the  defeendible  quality  of  th^ 
ufe  by  arguments  drawn  from  the  form  of  the  conveyance  whic&- 
was  fine  and  recovery.  To  this  the  Ch.  Juftice  faid,  that  Xhk 
fin^  and  comouio  jecovexy  were  both  to  be  takeD  as  one  entire 
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with  a  term  of  five  hundred  years  for  iecuring  the  payment       i>jn6i 
of  it.  T 

Alterations  in  the  eftate  of  the  teftator  will,  I  admit,  in  mmy    Ooodtitlk 
inftances  work  a  revocation  of  his  wilL     It  is  one  of  the  ge*      qtwat. 
neral  heads  of  revocation ;  but  I  have  laid  that  the  law  is  dear, 
that  'an  alteration  in  the  eftate  of  this  nature  will  not  revoke  the 
.wiU.    It  has  been  fettled  over  and  over  again,  that  a  leafe  made 
for  years,  or  even  for  Ufe,  after  a  devife  in  fee,  will  not  revoke 
the  will ;  both  theie  cafes  are  put  in  the  cafe  of  Montague  v, 
Jeffh-iesy  RoU.  Abr.  and  agreed  to  be  good  law.    And  there  ar6 
ieveral  modem  cafes  to  the  fame  e£fe£t.     In  Coke  v.  Bjdlockf 
Cro.  Jac.  49.  it  was  hekl,  that  where  A.  by  will  devifes  to  2?.  in 
fee,  and  afterwards  by  indenture  makes  a  leaie  for  years  of  the 
fame  land,  this  leafe  if  not  made  to  the  fame  perlbn,  (where 
upon  another  principle  it  would  be  a  revocation)  ihall  be  a  revok 
cation  pro  tanio  only.     They  call  it  a  revocatic«i  pro  tantOy  but 
this  is  ufing  the  word  in  an  imprcqier  fenle.     The  truth  is,  that 
a  part  of  the  thing  devifed  is  gone,  and  therefore  the  will  can- 
not operate  upon  it     It  happens  that  in  our  caie  there  is  bo 
pretence  to  call  this  even  a  partial  revocation,  for  the  will  pur- 
ports to  operate  only  upon  that  part  of  the  fee  which  ihould  re- 
main with  Sir  Thomas  Cave^  after  making  fiich  a  jointure  upon 
any  wife  whom  he  might  marry,  as  he  Ihould  think  fit  to  mak^ 
in  which  reQ)e£i  this  cafe  is  perfidy  new  in  circumftance^  and 
unlike  every  other  cafe  to  be  found  in  our  books.     And  it  bafh 
pens  too,  that  the  drcumftance  in  which  it  is  new,  goes  to  ex- 
clude all  pretence  for  prefiuning  an  intent  to  revoke;  for  the 
deeds  of  leafe  and  releaie  re^peA  nothing  but  that  which  was 
^sqprelsly  relerved  out  of  the  will,  fo  fiur  firom  being  inoonfifi^ent,  or 
in  any  manner  interfering  with  each  other,  the/f  awunmiin  effi^ 
to  one  conveyance  of  Sir  Thomas  Cave'5  e/bxie  to  thq/e  v/es  vohich 
he  has  himfelf  declared  hy  the  mil  andjiibfeguent/eitlement. 

Thefe  caies  which  I  laft  mentioned,  and  have  alluded  to^  were 
not  denied  to  be  law  in  the  argument  at  the  bar,  nor  was  it  in- 
fifted  that  an  alteration  of  the  efl;ate  by  a  mereinteqpofition  of 
an  eftate  for  life  or  years,  to  fbme  ^Tffogsr^  would  woik  a  revo- 
cation. How  is  it  then,  that  Sir  Thomas  Caa>i%  will  is  revoked 
not  upon  the  ground  of  an  intent  to  revoke?  That  ground  was 
libandoned,  and,  I  repeat,  judicioufly  abandcmed  by  my  brother 
Adair  on  the  iecond  argument.  He  ftated  the  ground  of  the 
revocation  to  be^  that  a  pofitive  rule  of  law,  iettled  by  a  leries 
of  deciiions,  had  pronounced  that  certain  a&s  done  by  a  tell 
t<ttor  would  be  a  revocatiou  of  his  will*  let  his  intent  be  what  it 
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own  aft  remit  himfelf  in  the  fame  manner.     This  is  not  the  ufe        ^796* 
I  propofe  to  make  of  this  cafe  of  difleifin.     Let  us  purAie  the       — — 
fubjeft  a  little  fiirther.    Put  the  cafe  that  the  party  diffeifed  dies        oodt'tl* 
without  having  entered.     His  will  is  revoked.     I  afk,  why  is  it       OxwAt. 
revoked  ?  The  anfwer  is,  becaufe  he  has  not  died  feifed.    In  that 
cafe  the  will  is  not  revoked  becaufe  he  intended  to  revoke  it,  nor 
becaufe  his  eftate  was  once  divefted ;  but  becaufe  he  died  "Mth" 
outreveJl'.'X  ?V,  and  tlierefore  did  not  diejeifed^  and  as  I  conceive 
it  is  only  \.  lien  it  is  followed  up  with  that  confequence,  and  only 
in  refpecl  '^f  tlhU  confequence,  thar  in  any  cafe  parting  with  the 
eftate,  iudcp.hdert  of  intent,  does  amoimtto  a  revocation. 

For  the  purpofe  of  maintaining  and  enforcing  this  do6lrine, 
that  the  parting  with  the  eftate  for  a  moment  is  a  revocation,  it 
was  laid,  that  the  party  muft  not  only  have  the  eftate  in  him 
when  he  makes  his  will,  and  muft  die  feifed  of  it,  but  he  muft 
continue  to  lirive  the  fame  eftate  from  the  time  of  making  the 
will  to  the  time  of  liis  death.  This  propofition,  to  whatever  ex- 
tent it  can  be  maintained,  does  not  appear  to  me  to  advance  the 
argument;  it  feeins  to  be  the  former  propofition  in  other  words. 
If  a  teftator  muft  not  pari  with  his  eftate  for  a  moment  he  muft 
continue  to  have  the  eitate ;  if  he  parts  with  the  eftate  he  does 
not  continue  to  have  it ;  if  he  continues  to  have  it  he  does  not 
part  widi  it.  There  are  not  many  poffible  cafes  in  whicli  a  man 
could  be  faid  to  die  feifed  of  the  eftate  which  he  has  parted  with 
in  his  life-time.  The  cafe  of  the  difleifee  remitted  is  the  only 
adjudged  cafe  I  know  of  which  comes  near  it,  and  that  cafe  does 
not  touch  the  queftion;  for  by  the  aid  of  a  fiftion  of  law  to  which 
we  are  obliged  to  refort,  we  fey  that  the  efta^  was  never  out  of 
the  difleifee,  and  therefore  he  died  feifed  of  the  fame  eftate. 

Purfuing  the  argmnent  of  my  Brothers  Adair  and  Heywood^  I 
am  ready  to  admit,  that  alterations  of  the  eftate  ordinarily  will  1 

revoke;  in  many  cafes  they  will  do  fo  becaufe  they  afibrd  ail 
implication  of  intent  to  revoke.  The  man  who  devifes  the  whole 
fcc-fimple,  and  afterwards  makes  a  fettlement  of  his  cftate>  leav- 
ing himfelf  only  an  eftate  for  life^  and  a  reverfion  far  removed^ 
by  intermediate  eftates,  has  fb  altered  his  eftate,  as  to  demoni- 
ftrate  that  he  does  not  mean  that  his  will  fhould  take  efte6t,  and 
therefore,  though,  after  all  his  alterations,  there  is  fomething  of 
the  old  eftate  left  upon  which  the  devife  might  by  poflibility 
operate,  it  is  fair  to  conclude,  that  he  did  not  mean  his  will  fliould 
have  any  effeft  at  all.  This  would  be  a  revocation,  but  upon  a 
ground  very  diftercnt  from  that  which  is  ti^en-by  my  brothers  ||  (j^^  -j 
jD  thftir  argumenti :  it  does  not  proceed  fimply  upon  the  altera- 
tion 
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1796.        tionof  the  eftate  working  by  a  mere  arU 

it  is  a  revocation  upon  a  folid  acknow 

CooDjiTLi  ,^^  of  revocations,  a  prefiimed  intent  to 
Otwat.  cftatc  which  is  not  powerl'ul  enough  to 
intent  to  revoke  and  yet  does  revoke^  yt 
ground  which  we  have  already  trodden 
will  fliew  that  the  cftate  of  which  the  pai 
filiate  which  he  took  upon  himfclf  to  de 
it  within  the  Jcope  of  another  principle  ( 
have  declared  niyallent,  and  which  inde 
will  cannot  operate  upon  an  eftate  whid 
after  making  his  wilL  It  wiU  moft  fregui 
the  eftate  of  which  the  teftator  was  &i& 
hia  will,  is  afterwards  changed  by  whate 
whether  it  palles  from  him  and  return 
whether  the  modification  b  produced  I 
to  be  fubftantially  a  difierent  eftate  fron 
fore,  the  will  may  be  &id  to  be  revoked 
revocation.  It  may  be  laid  that  it  was 
or  whether  intmdtd  or  not,  the  old  eftai. 
which  is  taken  in  the  room  of  it  by  a  te< 
not  to  be  controverted,  a  will  cannot  o 
land  acjuiredjince  the  making  of  the  wij 
eftate  cannot  paJs.  My  Brother  Adair 
teration  of  eftate,  laid  it  down  as  a  ml 
eftate  through  the  channel  of  a  truftce 
is  true,  taken  literally,  and  underftan<i 
be  by  re-conveyance;  which  is  the  gx\ 
fage  in  Coke  on  IaU.  where  he  fpcaks 
feoftbr  taluDg  back  an  eftate  to  him  and 
meant  to  extend  to  the  cale  of  the  .u 
conveyance,  it  is  begging  the  queftion, 
lition  feems  wholly  inapplicable  to  a 
refuldng  ufe  is  not  taken  back  throu 
feoffee,  conuzef^  ^.  but  is  a  thing  coll 
'arifes  out  of  the  cftate  of  the  feofibr  ai 
of;  and  fecondly,  the  ufe  which  refult 
it  refults,  is  not  altered,  but  is  the  old 
proved,  when  united  to  the  fciftn,  becoi 
think  it  a  contradiAion  in  terms  to  aft< 
the  old  eftate,  is  an  altered  ufe  and  an 
the  lon^oQ  of  the  greateft  luuneb  will  E 
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From  this  examination  of  the  argmnent  at  the  bar,  I  am  led  to        1 796. 
conclude,  that  tkere  is  no  fuch  polBtive  rule  of  law,  as  that  every  ■■■ 

alteration  of  an  eftatc,  every  parting  with  an  eftate,  every  di-    ^oodtitli 
vetting  of  an  eftate,  wifl  amount  to  a  revocation,  but  that  there       OTWAtC 
are  certain  principles  which  govern  the  law  of  revocation,  to 
which  die  ieveral  inftances  which  occur  of  alteration,  of  parting 
with,  and  divefting  of  cftatcs,  are  to  be  referred,  and  by  which 
the  efie6l  of  them  is  to  be  determined.     When  we  are  trying 
cafes  by  principles,  the  law  is  indeed  a  fcience.     What  IhaU'we 
lay  of  it,  if  it  is  to  be  argued  with  fuccefi,  that  if  a  teftator  hav- 
ing devifed  the  fee-fimple  of  his  eftate,  makes  a  leafe  for  years  or 
for  life,  the  will  as  to  the  reverfion  in  fee  is  not  revoked,  but 
that  if  he  fhould  be  fo  unfortunate  as  to  be  advifed  to  do  the 
fame  thing  by  leafe  and  releafe,  it  Ihall  be.revoked?    Itjhall 
becati/e  itjkallj   the  rule  is  pofitive,  and  we  muft  not  pr^iume 
to  afk  for  the  reafbn  of  it.     It  is  certainly  prudently  done  to 
Ihield  it  from  all  examination,  becaufe  examination  will  point 
out  the  fiaJfehood  and  abfurdity  of  it     The  old  cafes  ftate  the 
principles  of  the  law  of  revocation  moft  correAly.    They  fay  a 
will  can  only  operate  upon  the  eftate  which  the  man  has  at  the 
time  of  making  his  will,  and  of  which  he  died  feized :   they  fay 
by  neceftary  confequencc  a  will  cannot  operate  upon  an  eftate 
purchafed  by  the  teftator  after  making  his  will ;  therefore  accord- 
ing to  the  cafe  of  44-E.  3.  which  my  Brother U^tDoorf  ftates  to  be 
the  oldeft  cafe  on  the  fubje£t,  if  a  devifbr  aliens  the  land  and  re^ 
jntrchafesj  yet  is  the  vdll  revoked.     By  the  way,  what  a  refine- 
ment is  it  to  fay,  that  the  divefting  of  the  eftate  for  a  moment, 
though  the  party  is  in  again  of  the  old  ufe,  fhall  be  a  revocation? 
Is  this  alienation?  Is  it  ^yypurchafing?  We  know  them  by  th«r  , 
fruits. 

They  fay,  that  if  a  teftator  intends  to  revoke  his  will,  the  will 
is  revoked,  and  they  fay  that  all  a&s  done  by  the  teftator  after 
the  making  of  his  will,  which  are  inconfiftent  with  his  will,  are 
grounds  upon  which  a  prefumption  of  law  arifes  that  the  teftator 
does  intend  to  revoke  his  will. 

Had  die  feries  of  cafes  with  which  we  are  loaded,  as  they  oc- 
curred, been  brought  fairly  to  the  teft  of  thcfe  principles,  we 
jhould  not  have  been  at  this  day  entertaining  different  opinions 
upon  the  cafcnow  in  judgment,  butimfortunately  thefe  principles 
arc  fb  jumbled  together,  and  confounded  in  the  cafes  as  they  drie 
reported,  that  in  many  of  them  I  find  it  difficult  and  almoft  im- 
poffible  to  develope  the  particular  principle  upon  which  they  are 
determined    This  gives  them  the  appearance  of  mere  arbitrary 

dccifions ; 
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1 796.        decifions ;  and  then  it  is  faid,  with  great  colour,  I  admit,  of  ao- 
thority»  that  by  a  pofitive  rule  of  law,  certain  a&s  done  by  a  teC 
GoaoTiTLE    ^^j.  jIq  amount  to  a  revocation  of  his  will.     The  cafes  whid 
Otwat«       were  fele£led  from  the  mafs  by  my  Brothers  Adair  and  iijh 
'wood,  will  be  a  ver}'  good  ipecimen  of  the  whole ;  it  will  be  d^ 
ceflary  for  me  to  take  Ibme  notice  of  them,  that  it  may  be  iem 
'  how  £ir  they  go  towards  eilablifhing  this  pofitive  rule  of  iav 
wliich  they  rely  on.   My  Brother  Hei/xvood  itated  the  cale  44  £.3. 
(which  I  have  jufl  now  referred  to)  to  be  the  oldefl  ci-fe  on  tab 
fubje£L   If  a  tellator,  lay  the  books,  aliens  and  rc-purchaieK  yet 
his  will  is  revoked*     I  agree  that  this  cafe  is  good  law ;  I  rely  oa 
it  as  amain  fecurity  to  the  foundation  of  my  argiuncnt ;  to  bor- 
row Lord  Ch.  Juftice  Wilnujfs  metaphor,  it  is  my  polar  tlar.  tf 
a  teftator  aliens  and  re-purc/tq/is,  I  agree  that  his  will  is  revoked: 
but  if  he  dies  feifcd  of  the  fame  eftate,  I  am  of  opinion,  that  be 
has  neither  aliened  nor  re-purchaf ed.     My  Brother  Heifsoooii 
next  cafe  was  WinkfieldCs  cafe,  Mich.  2gJiliz.  in  C  £•;  it  is  re- 
ported in  Owen  (a).  Gold/borough  {d)  and  Godbolt  132.     I  dtetf 
from  Godbolt.     Wiiikfield  devifed  lands  in  Norfolk  to  one  ff  iJii- 
jSfU  in  London^  goldfmith,  and  to  his  heirs  in  fee,  and  aftenvaidf 
he  made  a  deed  of  feoffinent  thereof  to  divers  per&na  unto  the 
uie  of  liimiclf  for  life,  without  impeachment  of  wafte,  remainder 
unto  the  dcvifee  in  £ee ;  but  before  he  fealcd  the  deed  of  feoffinol 
he  afked  one  if  it  would  be  any  prejudice  to  his  will;  «ii» 
anfwercd  no.     And  the  devifbr  afked  again  if  it  wciuld  be  m 
prejudice,  bccaufe  he  conceived  he  fhould  not  live  until  liveiy 
was  made :  and  it  was  anfwered,  no.     Then  he  iaid,  he  would 
leal  it ;  for  his  intent  was,  that  his  will  fliould  ftand ;  and  after- 
wards Uvery  was  executed  upon  part  of  the  land,  and  the  devifor 
died.     IViodcs  and  Peiiam,  Juftices — The  feoIFment  is  no  coun- 
tennand  of  the  will,  becaufc  it  was  to  one  perlbn,  but,  perliaps.  it 
had  been  otherwife,  if  it  had  been  to  the  ufe  of  a  ftrangcar,  al- 
though it  were  not  executed.     Anderfon  C,  J,  and  others The 

will  is  rcvoketl  in  part  where  the  livery  is  executed  ;  and  he  (aid, 
it  would  have  been  a  qutltion  if  he  had  laid  nothing.  And  aQ 
the  Juftices  agreed,  that  a  man  may  revoke  liis  will  in  part,  and 
in  other  part  not,  and  he  may  revoke  it  by  word,  and  that  a  will 
in  writing  may  be  revoked  by  word.  Periam  Cud,  it  is  no  rfUh 
cation  by  the  'party  hivifelf,  hut  tlie  laxn)  doth  revoke  iti  to  xchick 
Windham  agreed,  but  hejaid,  that  ifthepmiy  hadjaid  nothing 
*when  he/ealcd  thejeoffmeut,  it  had  been  a  revocation  ofthepartj% 
find  not  of  the  lav:.     Periam — If  the  witnelles  die  ib  as  he  can- 

(«)  P.  76.  ttiere  called  G/^/oji  v.  Mute/,,      (^)  P.3%,  there  caUed  ^jV^  r.  ^Uifff' 
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not  prove  the  words  ipoken  at  the  feaUng  of  the  feoffinen^  the  1 796. 
feoffinent  will  deftroy  the  will,  and  Co  he  fpake  to  Ander/bn  who 
did  not  deny  it.  All  this  was  delivered  by  the  Juftices  upou  evi« 
dence  given  to  a  jury  at  the  bar.  From  this  converiation,  in  the  Otwat. 
ihape  of  dire6iions  to  a  jury  at  a  trial  at  bar,  in  which  they  feem 
to  have  mooted  rather  than  to  have  gravely  reiblved  any  point 
of  law,  it  may  be  colle£led,  that  the  diftin£tion  between  a  revo- 
cation by  the  party,  and  a  revocation  by  operation  of  law,  was  at 
that  time  fufficiently  familiar.  The  doubt  which  feems  to  have 
ariien  was,  whether  fo  much  of  the  lands  included  in  the  feoff> 
ment,  whereof  no  livery  had  been  made,  would  pais  by  the  will 
or  not.  J  collet,  though  it  is  not  diftin&ly  ftated,  and  though 
ibme  of  the  Judges  thought  that  the  cxpreis  declaration  would 
prevent  the  incomplete  part  of  the  conveyance  from  operating  as 
a  revocation,  in  which  the  good  fenie  of  the  cafe  was  certainly 
with  them,  that  the  Judges  were  ultimately  of  opinion,  that  the 
lands  would  not  pa&,  but  upon  what  principle  they  meant  fo  to 
relblve  it,  is  not  ftated  in  the  cafe,  nor  does  it  ieem  to  have  been 
agreed.  But  reduce  the  cafe  to  its  principle,  and  it  YnH  be 
found  to  be  a  very  plain  cafe  upon  very  clear  principles.  ,The 
teftator  preferred  that  the  devi&e  fliould  take  his  eitate  under  the 
feoffinent  in  preference  to  his  will^  or  why  did  he  propofe  to  make 
a  feoffinent  ?  The  moment  he  had  demonftrated  that  preference^ 
the  will  was  revoked  upon  the  ground  of  an  implied  intent  to 
revoke  it  Apprehenfive  that  he  might  not  live  to  finifii  the, 
work  he  had  begun,  he  defires  to  know,  whether  the  making  this 
deed  of  feoffinent  would  revoke  his  will,  faying,  that  he  did  not 
mean  to  do  that.  But  he  certainly  did  mean  to  revoke  his 
will,  if  he  lived  to  complete  the  fec^Knent :  what  he  was  anxious 
about  was,  that  his  will  fliould  not  be  revoked  until  the  feofF- 
ment  could  take  eflfe6i.  They  gave  him  bad  advice  upon  this  fub^ 
je6l.  The  law  and  his  wifhes  were  in  direA  of^fition  to  each 
other.  Having  once  demonftrated  an  intention  to  revoke  his  will^ 
that  did  revoke  his  will,  not  only  as  to  that  part  of  the  eftate  which 
he  had  effe6lually  given  to  the  devifee  by  the  feoffinent,  but  alio 
as  to  that  part  of  it  which  he  had  b^un  to  give  him  by  a  con* 
v^ance  which  never  took  efie6l,  becaufe  he  died  before  the  livery, 
was  completed.  This 'is  fuppofed  to  be  a  cafe  in  which  the  will 
was  revoked  by  operation  of  law  againft  the  intent  of  the  party; 
the  contrary  is  the  truth.  The  teftator  did  intend  to  revoke  his 
will,  but  he  alfb  meant  to  make  terms  with  the  law,  that  it  might 
not  be  revoked  till  what  he  was  doing  was  completed.    Thoi^ 

terms 
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will :  it  was  adjudged,  that  the  feoffinent  was  a  countermand  of       I79^« 

jhjs  will,  but  that  the  countennanded  will  was  a  fufficient  declara- 

tien  of  the  ufes  of  the  feoffinent,  and  therefore  though  he  was  a       oo^^y^Lt 
baftard,  there  was  no  efcheat  to  the  crown.     This  cafe  is  alfo  a       O^wat. 
good  illuftration  of  this  doflrine  of  revocation.     The  bo9k  fays, 
that  the  feoffinent  countermanded  the  will,  which  word  '^  coun- 
termand" is  equivalent  to  "  revoke;"  in  the  improper  fenfe  of  the 
word  it  did  countermand  or  revoke  the  will,  becaufe  the  teftator 
parted  with  his  eftate.     This  was  fidd  to  be  a  revocation  agaiiift 
the  intent  of  the  teftator,  and  put  as  one  of  the  ftrongeft  cafes 
"  of  revocation  by  operation  of  law,  upon  the  mere  ground  of  alter- 
ation in  the  eftate.     Whereas,  firft,  the  teftator  intended  that 
kis  eftate  Ihould  pafs  not  by  his  will,  but  by  the  feoffinent,  and 
iecondly,  it  was  not  merely  becaufe  the  eftate  was  altered  that  the 
will  was  revoked,  but  becaufe  it  was  fo  altered,  that  according  to 
the  rules  of  law,  which  govern  the  operation  of  wills,  it  was  ab- 
fclutely  impoffible  tbat  the  will  could  operate  as  a  conveyance  of 
the  eftate,  for  this  unanfweraUe  rcafon,  becaufe  the  teftator  did 
not  die  feifed  of  it:  yet  was  not  his  will  revoked  in  the  proj^r 
lenfe  of  the  word  altogether ; '  and  even  as  to  thefe  lands,  it  could 
not  operate  as  a  conveyance  <^  the  eftate,  for  the  reaibn  I  have 
affigned,  but  it  was  allowed  to  operate  as  a  declaration  of  the  ufe 
of  that  very  inftrument  which  had  prevented  it  from  operating 
i^>on  the  eftate  itfeif ;  whereas,  if  the  will  had  been  a£lually  re- 
voked in  the  jM-oper  fenfe  a(  the  word  as  to  this  manor,  it  could 
*  have  had  no  operation  at  alL     llie  Court  of  Exchequer  carried 
tills  odious  do£lrine  of  revocation  no  further  than  they  were  ab- 
Iblutdy  obliged  to  go.     They  could  not  give  the  will  effect  upon 
an  eftate  which. was  gone  from  the  teftator,  but  they  ftiU  confi- 
dered  it  as  a  will,  and  gave  it  all  the  eSe&,  that  it  could  have, 
namely  as  a  declaration  of  the  ufes  of  the  feoffinent. 
.  My  brother  Adair  cited  a  cafe  of  Lutooych  v.  Mitten^  in  the 
Court  of  W^ar^  Trin.  i6Jac.  i.from  i  Roll.  Abr,  tit  Devip, 6 14. 
'  which,  though  not  refembling  the  cafe  in  Moare^  in  circuDoftancei 
and  though  the  debate  upon  it  arofe  upon  a  point  collateral  to  the 
do&rine  of  revocation,  feems  referable  to  the  fame  clnfs  of  cafes. 
If  a  man  covenant  by  indenture  to  levy  a  fine,  and  that  it  fhall  be 
to  the  ufe  of  fuch  perfbnsashefhallnamebyhis\^U,  and  afterwards 
makes  his  will,  and  thereby  devifes  his  land  to  certain  perfbns,  and 
after  that  levies  a  fine  in  performance  of  this  covenant,  this  is  fkid 
to  be  a  revocation  of  the  will,  though  it  was  levied  in  performance 
of  the  covenant  which  was  entered  into  before  the  making  the 
voir.  I.  R  a  will. 


6id  CASES  IV  MICHAELMAS  TERM 

1 795.        wilL     The  reafon  given  is,  that  the  land  cannot  pais  by  relatuai 
■  to  the  time  when  the  covenant  was  made,  but  only  to  the  tune 

ooDTiTtt      ^.jjgjj  ^g  fijjg  ^gg  levied.     Now  this  appears  to  me  to  differ  in 

Otwat.      circumftance  from  the  caie  in  Moorcy  but  as  fiur  as  it  ooncenis 
the  prefent  argument  to  be  in  effe£l  the  fame  caie.     Here  the 
fine  was  levied  in  purfuance  of  a  covenant  to  the  ule  of  fbcfa 
perfons  as  the  party  ihould  name  by  his  will ;  there  the  &o£ 
ment  was  made  without  any  fuch  covenant,  but  to  the  iaxne  dei. 
That  fcems  to  have  been  admitted  here,  which  was  refidved 
there  upon  debate,  that  by  the  fine  made  after  the  will  the  lands 
pafl*ed,  and  that  this  countermanded,  revoked,  or  annulled,  I7 
whatever  name  we  call  it,  the  will.     If  the  land  did  pais,  I  haie 
agreed,  that  this  would  be  the  coniequence.     There  vras  a  ftnfg* 
gle  to  avoid  the  confequence^  by  giving  the  time  c^  the  eftate^s 
paffing  from  the  devifor  a  relation  back  to  the  time  of  the  cove- 
nant.    The  Court  thought  that  could  not  be,  and  I  am  not  it 
prefent  called  upon  to  debate  that  point,  ^  I  agree  with  oj 
brothers,  that  the  articles  ftated  in  this  fpccial  verdi£l  are  to  be 
laid  out  of  the  cafe.     The  debate  might,  I  thinks  )iave  takeni 
turn  more  favourable  for  the  devifee,  if  upon  the  authority  of  tk 
cafe  in  Moore,  they  had  infilled  that  the  will  was  a  good  decb- 
.  ration  of  the  ufe  of  the  finb. 

Oneother  old  cafe  wasreferred  to  in  the  argument,  which  I  tab 
to  have  been  the  cafe  o{ Montague  v.  Jeffries,  and  it  is  to  be  found 
in  RolTs  Abridgment,  under  the  fame  title  Devise.  Tlie  caie  is  piA 
two  different  ways.  If  a  man  deviies  lands  to  J.  S.,  and  after 
makes  a  feoffment  in  fee  thereof  to  a  iiranger,  to  the  uie  of  himfdf 
in  fee,  though  he  hath  his  old  g/?a/^,yetitfecms  this  is  a  revocatioD, 
for  /lis  intent  was  to  have  it  by  the  new  limitationj  and  by  the  feoff- 
ment he  pafled  theeftate,  and  thejiattite  reoejied  it  in  kim,  which  tt 
as  a  new  jnircha/e.  Contra  Mich.  38,  39  El.  B.  IL  per  Pc^ham, 
'  So  if  a  man  devifes  lands  to  J,  S.  in  fee,  and  afler  noiakes  a  feo£ 

ment  thereof  to  another  to  the  ufe  of  himfelf  for  liie,  the  r^oiiain- 
der  to  his  wife  for  life,  the  remainder  to  his  own  right  heirs  in  fee^ 
thougli  here  he  hath  his  old  rever/ion,  yet  it  feems  that  it  was  )ds  /a- 
tent  to  have  itpafs  by  the  livety,  and  to  be  in  by  thejiatute  andUiu- 
iation^QXiA/oas  a  7i<rie?j?i/rc//fl/^,  and  therefore  it  fcems  that  thisfliall 
be  a  revocation  of  the  fee,  as  well  as  for  thelifeof  the  Feme.  Omtd 
-^*  3  ^>  39  ^^^^'  ^'  -8.  between  Montague  and  Jeffries,  per  curiam 
agreed.  The  cafe  firft  ftated,  appears  not  to  have  been  decided 
with  the  approbation  of  the  whole  Court.  My  Lord  Ch.  Juftioe 
Popham^  who  was  a  very  able  Judg^  was  of  a  difierent  opi* 
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nion.     Though  he  hath  his  old  eftate,  fays  the  book,  yet  it  ftems        1 796. 
this  is  a  revocation,  for  his  intent  was  to  have  it  by  the  new  '  " 

limitation,  and  by  the  feoffment  he  paffed  the  eftate,  and  the  fta-  oodtitle 
tute  revetted  it  in  him,  which  is  as  a  newpurchafe.  Two  reafons  Otwat. 
are  given  here  for  the  judgment,  and  I  agree  with  my  Lord  Ch. 
J.  Popkam^  that  neither  of  them  is  fatisfaftcny.  What  is  meant 
when  it  is  faid  that  a  man  intends  to  have  an  old  eftate  by  a  new 
limitation,  or  what  confequence  would  an  intent  to  have  the 
dlate  by  a  new  limitation  be  of,  if  in  truth,  whatever  was  his  in- 
tent, he  had  it  not  by  a  new  limitation,  but  it  was  the  old  eftate? 
By  the  feoffinent,  it  is  faid,  he  paffed  the  efl;ate,  and  the  ftatute 
revefted  it  in  him,  which  is  as  a  new  purchafe,  but  moft  clearly 
this  is  not  as  a  new  purchafe;  that  point  has  been  decided  over 
and  over  again,  and  fo  lately  as  in  the  cafe  of  Martin  v.  StrachaUj 
by  my  Lord  Ch.  Juftice  Lee^  in  a  (blemn  judgment  upon  a  fpe- 
cial  verdift,  which  caic  I  have  before  had  occafion  to  take  Ibme 
notice  of.  In  the  fecond  cafe,  there  was,  I  muft  confels,  a  new 
limitation,  for  there  is  an  eftate  in  remainder  to  his  wife  for  life, 
iftterpofed  between  the  limitation*  to  himfelf  for  life  and  the  re- 
mainder in  fee.  If  any  thing  turns  upon  this  circumftance,  I  am 
not  called  upon  to  debate  it,  for  there  are  in  our  cafe  no  fuch 
eftates  for  life  interpofed.  In  eveiy/ other  refpeft,  it  is  the  fame 
cafe  with  the  former,  fupported  by  the  fame  very  bad  reafons. 
It  is  obfervable,  that  the  fame  point  is  faid  to  have  been  adjudged 
IB  a  fubfequent  cafe,  Cro.  Car.  24. ;  but  there  another  reafon  is 
given  for  the  judgment,  namely,  that  becaufe  he  departed  mtJi  all 
the  ejlate^  it  fhall  be  a  revocation,  and  fball  not  be  good  without 
a  new  publication.  Here  the  ground  of  the  argument  is  fhiftcd, 
and  I  muft  conclude,  that  it  was  fhifted  becaufe  the  reafons  af^ 
fijgned  in  the*  cafe  of  Montague  v.  Jefferies  were  unfatisfaftory. 
To  my  apprehenfion,  however,  the  reafon  for  the  judgment  which 
is  now  affigned  is  equally  unfatisfa6lory.  I  take  it,  that  in  this 
cafe,  the  teftator  had  not  departed  with  all  the  eftate;  that  in 
the  firft  of  the  two  cafes  the  whole  of  the  old  ufe  (and  which  had 
ibrce  enough  to  draw  to  it  the  legal  feifin  which  had  been  de- 
parted with  for  a  moment),  never  had  been  departed  with,  but 
remained  with  him  from  whom  the  eftate  moved,  and  in  the  fe- 
cond cafe,  part  of  the  old  ufe  had  never  been  departed  with,  but 
remained  with  him  from  whom  the  eftate  moved;  and  no  more 
of  the  ufe  was  parted  with,  in  either  cafe,  than  what  might  be 
parted  with  according  to  the  authorities  which  I  have  before  re- 
ferred to,  and  might  produce  a  revocation  pro  tantOy  without 
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notice  of  hereafter,  a  revocation.  The  party  does  not  die  ieiled  of       1 796! 

the  eftate which  he  devifed,  andtherdTore,  by  nopoffibility  can  his  ■ 

will  take  ef&a.     The  cafe  of  Gakan  r.  Hancock^  reported  by    ^^»°J[»'''* 

Mr.  Tracey  Aikynsy  in  his  fecond  volmne  425.  was  determined       Otvat. 

by  my  Lord  Hardwicke,  upon  the  iame  prmciple  of  necefr 

fity.     There  one  devifed  his  lifehold  eftat^  and  afterwards  pur* 

chafed  the  reverfion  in  fee;  the  lifehold  eftate  merged  and  was 

gone,  and  the  will  pro  tanto  revoked.     Some  older,  and  feme 

ftiU  more  modem  cafes,  have  proceeded  upon  the  lame  principle. 

Ceftty  que  irufl  devifes  his  truft  eftate,  rad  afterwards  gets  in 

the  legal  eftate  in  idnch  the  truft  merges;  the  thing  he  devifed 

is  gone ;  the  will  is  therefore  revoked  at  law*    There  is  an  older 

cafe  which  is  ftronger,  and  not  quite  a  dear  cai^  but4t  pro^ 

ceeds  upon  the  feme  principle,  and  therefore  I  take  notioerof  it; 

Ce/hy  que  ufe^  before  the  ftatute  of  i£  8.  devifes  the  ufe^  then 

comes  the  ftatute  of  i7. 8.  which  unites  the feifin  to  the  ufe;  the  « 

ufe  merges  and  is  gone :  the  thing  devifed  being  gone  the  will  is 

revoked.     This  is  certainly  the  reaibn  of  the  determination, 

though  it  is  not  fo  exprefled.    The  judges  are  cmly  madeto  fey 

that  the  will  is  revoked,  becaufe  the  King's  fiibge^  are  parties 

to  an  a£i  6f  parliament,  and  bound  to  take  notice  of  it  (a) 

TheCounfel  then  put  the  cafe  of  ateftator,  who,  aft^rhiswiH 
made,  fiirredders  his  leafe  for  lives,  and  accepts  a  renewal,  which 
has  been  held  to  be  a  revocation.  We  are  now  a]^roaching  to 
modem  decifions,  and  I  muft  agree,  that  hard  as  this  cafe  is^ 
iuch  is  the  law.  A  part  of  the  cafe  ofMarwoodx.  Turner  was 
decided  on  this  very  point.  The  (urrender  puts  all  out  of  the 
teftator  that  he  had,  and  he  never  gets  that  fc«ck  again;  of  ne- 
ceffity,  therefore,  his  will  is  annulled.  That  which  it  ihould  have 
operated  upon  is  gone,  and  that  which  he  has  acquired  in  the 
room  of  it,  it  cannot  operate  upon:  this  is  a  revocation,  there- 
fore, upon  the  mc^  acknowledged  principles  of  vevocaticn. 
But  I  cannot  conceive  that  this  cafe  has  the  moft  remote  ap» 
plication  to  the  prefent.  The  furrenderor  of  a  leafe  means  to 
part  with  all  that  he  has,  and  to  accept  an  equivalent  for  it; 
Sir  Thomas  Cave  did  not  mean  to  part  with  his  eftate,  and  had 
nothing  but  his  own,  the  very  thing  he  had  before,  after  he  had 
made  his  conveyance. 

Among  the  modern  cafes  which  have  been  cited,  the  cafe  cf 
Lord  Lincoln  ftands  firft  in  point  of  authority,  as  a  determinar 
tion  by  a  very  great  man,  Lord  Somers^  affifted  by  the  Judges 

\m)  I  lUU.  jOr.  616.  Jt.^% 
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1796.  o(  the  King's  Benchf  upon  great  confideration,  and  aftenraidf 
in  the  dcmicr  refort,  (for  the  judgment  was  affirmed  in  ike 
Houle  of  Lords)  after  a  ftruggle  and  againft  the  wiflies,  asfiv  m 

Otwat.       Judges  were  at  liberty  to  entertain  wifhes,  of  all  thole  who  oao- 
curred  in  the  dediion.     A  determination  extorted  from  them  bgr 
the  ftubborn  and  inexorable  rules  of  law.     The  caie^  as  it  » 
ftated  in  Skamer^s  Parliamentary  Qi/hy  was  this:  Edward  late 
Earl  of  Lincoln^  by  his  will  devifed  his  eftate  to  go  with  the  1m>- 
nours  of  his  family,  and  afterwards  by  deeds  of  leaie  andrdeife 
of  27th  and  28th  April  1691,  conveyed  his  whole  ^ate  to  the 
refpondents,  Davenport  and  Tbamfendy  and  their  heirs^  to  die 
life  of  him  and  his  heirs,  till  his  then  intended  marriage  fbouid 
take  eSk&j  and  after  fuch  marriage  had,  then  as  to  part»  in  traft 
for  his  intended  wife  and  her  heirs  md  affigns  for  ever ;  and  » 
to  the  reft  in  truft,  to  permit  the  faid  Earl  to  receive  the  profiti 
during  his  life,  andUfter  his  deceafeto  fell  the  fame  for  the  bel 
price,  and  out  of  the  money  raifcd  by  iale,  to  defray  the  fr 
neral  expences  and  pay  his  debts,  and  deliver  the  furplos  (at  h$ 
fhould  by  his  laft  will  and  teftament  in  writing,  attefledby  diice 
witnefles,  or  by  another  deed  in  writing  fb  attefted,)  appoint! 
and  for  want  thereof  to  the  executors  and  adminiftratorB  of  tk 
Earl;  with  a  provifo  that  the  faid  Earl  by  his  laft  will  and  tef* 
tament^  or  any  other  deed  in  writing,  (to  be  by  him  thereaAff 
mode  and   executed  and   attefted  as   aforefaid)    might  alter, 
diange,  determine,  or  muke  void  all,  or  any  of  the  trufts  afore- 
faid.    And  for  want  of  fuch  after  to  be  made  will  or  deed,  then 
in  truft  for  the  faid  Earl  Eduard^  his  heirs  and  affigns  for  c?^. 
There  is  fonie  perplexity  in  this  ftatenient  of  the  provifo,  aod  I 
think  it  is  not  to  be  found  in  the  ftatenient  of  the  cafe  in  Eqmt% 
Cafcss  Ab?id^cd,  and  therefore,  moft  probably,  whatever  it  was, 
it  was  thought  to  have  no  cffe6t  upon  the  queftion.      Earl  JErf- 
ward  died  without  iffue  of  his  body,  and  without  the  marria|Ke 
taking  effetl.     The  appellant  exhibited  a  bill  to  have  the  firid 
deeds  of  leafe  and  rcleale  fet  afide,  and  to  have  the  will  executed 
The  prayer  of  the  bill  is  probably  more  corre6lly  flatcd  in  Egu'ff 
Cafes  Abridged  to  be,  to  have  the  redemption  of  a  mortoigc^ 
and  the  conveyance  of  the  eftate ;  and  there  was  a  crofs  Irill  by 
the  co-heirs  of  Earl  Edxvard  with  a  prayer  to  the  fame  effio. 
It  feems  to  have  been  admitted  on  all  fides  that  at  law  the  will 
was  revoked ;  the  ftruggle  was,  whether  upon  equitable  grcmnds 
the  efffcA  of  the  revocation  at  law  could   be  avoided,    and 
the  devifee  let  in  to  redeem  as  ftanding  in  the  place  of  the 
tcftator.    In  this  re^£l  this  cafe  rdembled  that  of  Lutuyk 
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T.  l\Itttenj  upon  which  I  have  ah-eady  obfervcd.  In  a  cafe  fb  I79^» 
eircumftanced  we  are  not  to  expe6i  a  very  accurate  examination 
fi£  the  grounds  upon  which  this  revocation  at  law  was  fuppofed 
to  ftand,  and  in  this  relpeA,  therefore,  this  cafe,  however  folemnly  Otwat, 
^judged,  goes  but  a  very  little  way  indeed  towards  afecrtaining 
the  principles  upon  which  the  revocation  at  law  flood.  The 
ground  was  ftated  very  fliortly  indeed  by  thofe  who  argued  for 
the  plaintiff.  It  was  rather  alluded  to  than  ftated  that  ihe  reafon 
upon  which  the  law  goes  in  judging  it  a  revocation  is,  that  the 
leafe  and  releafe  is  a  conveyance  of  the  eftate  and  fb  ex  neceffir 
tote  ret  a  revocation  of  the  devife. 

This  did  very  well  for  the  occafion  when  very  little  difcuffion 
was  likely  to  take  place,  and  though  very  loofe  and  incorre6l  in 
the  expreffion,  was  not  far  from  being  precife  and  accurate.  The 
propofition  taken  literally  imports  that  every  leafe  and  releafe  is 
a  conveyance  of  the  eftate,  and  as  fuch  ex  ret  neceffitate  is  a  re- 
vocation. That  propofition  is  certainly  not  true,  but  if  we  un- 
derfland  the  words  to  import,  that  the  deeds  of  leafe  and  releafe 
in  that  particular  cafe  were  fuch  a  conveyance  of  the  eftate  as  ex 
rei  neceffitate  would  be  a  revocation,  the  propofition  is  true  and 
ilands  upon  very  felid  ground,  for  all  thefe  revocations  which 
proceed  upon  theground  of  alteration  oteAeitOBxeexreineceffiiate^ 
and  fland  uponno  other  ground  whatfbever.  They  are  implied  re- 
vocations, and  there  is  not  a  maxim  in  our  law  better  eftablifhed 
than  this,  that  all  implications  are  ex  neceffUcUe;  upon  any  other 
ground  they  would  be  capricious  and  arbitrary.  When  the  eflate 
is  fb  conveyed  as  to  undergo  fuch  an  alteration,  that  is  no  longer 
the  fame  eftate,  and  therefore  the  party  does  not  die  feifed  of  that 
eftate  which  he  had  at  the  time  of  making  his  will;  it  becomes 
impofUble  confiftent  with  the  rules  of  law  for  the  will  to  aA  upon 
it,  and  this  is  all  that  is  meant  when  it  isfaid  ^tiAtexrei  neceffitate 
the  will  is  revoked,  and  fuch  was  this  cafe  of  Lord  Lincoln.  By 
his  leafe  and  releafe,  he  who  had  the  abfelute  fee-fimple  in  him 
(or  what  was  confidered  as  precifely  the  fame  thing,  an  equitable 
eflate  of  fec-fimple  in  him,)  converted  that  abfolute  fee-fimple  into 
a  bafe  fee,  and  if  that  bafe  fee  had  h^pencd  to  determihe  by  the 
marriage  taking  effeA,  the  whole  fee-fimplewas  immediately  taken 
out  of  him  by  force  of  the  conveyance  for  ever ;  he  never  could 
get  back  that  fee-fimple  again  which  he  had  at  the  time  of  making 
his  will;  if  he  died  unmarried,  he  died  feifed  of  a  bafe  fee;  if  he 
married,  the  whole  eftate  beyond  his  life  intereft  was  taken  out  of 
liim  and  veiled  in  the  truftees  for  the  purpofes  of  the  fettlement, 
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1 796.       with  no  life  cither  deduced  or  refulting  to  himfelfc     It  was  im* 
.  poiUble  he  could  die  feiied  of  his  old  eftate;  it  was  therefore  mdk 

GooDT  iTLE    ^^^^  ^^^  ^^  ^^^  nccc/Jltate  thefe  deeds  of  leafe  and  releafe  were  a 
Otwat.       revocation  of  his  will.     With  this  exploiiation  I  agree  that  Lord 
LificoltCs  Will  was  revoked,  and  upon  the  authority  of  that  cafei  u 
far  as  it  goes,  I  argue  that  Sir  Thomas  Cavi?%  will  was  not  rev(dLedL 
Ex  ret  ncctyffUaic  that  will  could  not  take  effed  ^  there  is  no  foch 
nccciHty  occurs  in  this  cafe.    My  Lord  LinccXn  did  not  die  feiled 
of  his  old  eilute;  Sir  Thomas  Cave  did  die  feiied  of  his  old  eftati^ 
the  charges  which  were  introduced  by  the  fiibiequent  cxmyeyanoe 
upon  it  behig  inch  as  in  no  cafe  could  amount  to  more  than  a  re- 
vocation j)ro  ia/iioy  and  in  tliis  cafe  did  not  touch  the  will  at  alL 
If  it  ihould  be  faid  tliai  Sir  Thonias  Cave" a  will  refembles  that  of 
Ijord  Li ficaln  in  this  particular,  tliat  Sir  Thomas  Cave  alio  did  bx 
a  time  take  a  bafe  fee  by  force  of  thefe  deeds  of  leafe  and  reles&i 
I  flxy  that  tlie  difierence  between  tlie  two  cafes  is,  that  Sir  Tkoma 
Cave's  bafe  fee  determined  in  his  life  time,  and  he  was  in  dK& 
though  not  according  to  the  ftri6l  letter  of  the  law,  remitted  to 
his  old  fee  of  which  he  died  feiied,  whereas  Lord  LdmolH*$\»& 
fee  did  not  determine  in  his  life  tiipe;  he  never  did  get  back  his 
old  eftate,  and  he  died  ieifed  of  that  baie  fee.  Thisisthetechmcal 
difference;  tlic  fubitantial  diiierence  is,  thi^t  the  whole  etkSi  0^ 
'tlie  leafe  and  releafe  in  the  one  caie  rcipe&s  the  jointure  only, 
whereas  the  inftruments  in  Lord  LincoWs  cafe  were  intended  U) 
make  a  dif[)o(ition  of  the  whole  fee.     My  opinion,  therebrei 
u|x>n  tlie  prefent  caie  does  not  in  the  leail  interfere  with  this 
famous  caie  of  the  Earl  of  Lincoln* 

in  the  caie  of  Ma  rwoodv.  71/9*Mn*,  which  I  have  alrc^yoblOTed 
is  in  principle  the  iame  caie  as  Dijlcr  v.  Dijlevy  tlie  argument &r 
the  revocation  is  thusiummcdupbyMr.Pi'er^/f///uiM£.- — "With 
^^  reipecl  to  the  freehold  eitate,  the  common  recovery,  and  the 
*^  deed  by  which  the  premiies  were  conveyed  to  tniftees  and  their 
^'  heirs,  deiiaring  the  ufe  of  tlie  recovery  to  Sjj:  Hairy  Marwoai 
*'^  and  his  heirs;  thefe  being  all  fubfequent  to  the  will,  and  incoh 
^'^Jlflent ihcrexith  as ihclaring the prcmijesjliould gotohukm^ 
*'  Ui'x^  and  not  to  his  devijec;  it  ieemcd  to  be  not  much  O(qpole4^ 
*^  but  that  tlie  iaiiie  were  a  revocation.  Boiides,  a  common  reoo> 
'^  very,  as  it  is  a  iblemn  conveyance  upon  record  ami  ilrongec  thaa 
'^  a  feofliuent,  muft  needa  be  a  revocation;  the  recovery  bshg 
^*  iuilered  by  the  tenant  in  tail  plainly  gains  anabfobUefee  derived 
<<  out  of  that  eftate  tall,  and  wliich  fee  was  never  devifed;  confi* 
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*^  quently  it  muft  be  even  ftronger  than  the  caiewhere  a  msQ       ^19^ 

<'  having  lands  devifes  them,  and  afterwards  makes  afeo£Bnent  " 

^  of  them,  though  to  the  ufe  of  himielf  and  his  heirs,  and  though  dtitlb 

^  this  uie  be  the  old  ufe  and  the  old  eftate,  yet  according  to  the      Otwat. 

<^  ieveral  cafes  in  i  BolTs  Abr.  614.  tide  <<  Demfet  reooked^*  this 

<*  is  a  revocation;  and  thecafein  3d Levinz  108.  DiJters.Di/ler^ 

«  was  cited  as  in  the  very  point,  of  which  opinion  was  alio  the 

<^  Lord  Chancellor.^*   Of  what  opinion^was  the  Lord  Chancellor 

beyond  the  conclufion  from  this  argument  that  the  will  was  re* 

▼deed  I  am  not  able  to  colle£t.     The  conduficm  I  agre^  ta 

The  premiies  (beyond  the  flateof  the&A)  are  fome  very  good 

reafbns,  and,  as  it  iq>pear8  to  me^  fome  very  bad  ones*    The 

common  recovery,  and  the  deed  to  lead  the  ii(es  of  it,  declaring 

the  ufes  to  Sir  Henry  Matwood  (who  fuffered  the  recovery,) 

and  his  heirs,  being  all  fubfequent  to  the  will  and  incon/tfUnt 

iheremth^  as  declaring  the  premifes  fliould  go  to  his  heirs  at  law, 

and  not  to  his  devifee,  appears  to  me  to  be  a  very  bad  reaibn; 

they  declare  no  fuch  thing,  they  are  mere  words  of  limitation. 

^  The  recovery  being  fuffered  by  the  tenant  in  tail  plainly  gainii 

*<  an  abfolute  fee,"  (I  will  not  quarrel  with  the  words  <^  derived 

**  out  of  that  eftate  tail,"  though  they  are  not  quite  co^reft»') 

^*  and  which  fee  was  never  devifed,**  is  a  very  good  realbn,  and» 

asl take  it,  the  true  reaibn  of  the  dedfion,  and  that  wfaidi  brings 

it  exa6Uy  within  thefcopeof  the  caie  oi  Diftery.  Di/ter^  which       ^ 

was  cited  as  in  the  very  point,  as  it  certainly  is.     When  this 

cafe  is  flated  as  being  a  ftronger  cafe  than  the  cafe  where  amaa 

having  lands  devifes  them,  and  afteii¥ards  makes  a  feofEnent 

of  them,  though  to  the  ufe  of  himfelf  and  his  heirs,  I  confefii  I 

cannot  perceive  it     In  truth  it  is  neither  ftronger  nor  weaker 

than  that  cafe  coniidered  as  a  caSe  neither  depending  upon  the 

intent  or  incohfiftfency  with  the  wiD,  or  upon  that  much  b^ter 

ground  that  the  fee  which  was  gained  was  never  devifed:  and 

confidered  as  the  lame  cafe  it  refts  merely  on  the  authority  of  / 

thofe  cafes  in  i  BoIVs  Abr.  614*,  upon  which  I  have  already  ob- 

ferved. 

Several  other  modem  cai^  were  dted  for  the  Defendants  as 
authorities  applicable  in  their  prindples,  or  rather  in  the  di£la 
which  are  fcattered  throu]^  them  witii  great  profiifion,  to  the 
prefent  cafe  to  prove  that  Sir  TTumat  Cav^%  will  was  revdced. 
I  do  not  mean  to  controvert  the  decifion  in  any  one  of  thens 
from  the  Earl  of  Lincclri%  cafe  down  to  Darky  v.  Darky^  and 

to  the  laft  cafe  on  the  will  of  the  late  Duke  of  Chaadosi  but  I 

com* 
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1796.  complain  of  the  ftatement  given  in  ibme  of  the  rqx>it8  of  the 
reafons  of  the  judgment,  which  are  fometimes  £b  oontradiAoiyi 
that  not  only  the  reaibns  for  one  judgment  c^pc^  the  reafimi 

Otwat.      for  another  judgment,  but  the  reafons  for  the  ikme  judgmotf 
might  be  miftaken  for  the  arguments  pro  and  con.  in  the  fiune 
cafe.     That  it  may  be  ieen  whether  I  over-ftate  this,   I  will  re- 
fer to  two  cafes  determined  by  Lord  Harctwiciem     The  &A 
ihall  be  one  of  the  cafes  dted  in  the  Brgumeat ;   the  csfe  of 
Sparrow  v«  Hardcq/ile,  from  Mi.  Ambler* 8  Reports.     Tliat  ok 
was  rightly  determined.     One  feifed  as  of  fee  in  an  adyowfai, 
conveyed  it  to  truftees  on  tnifts,  with  remainder  to  him  and 
his  heirs.     He  had  the  fee  when  he  made  his  will :  he  died 
feifed  of  a   truft  cflate  only  '  in   remainder*      This  was  not 
the  fame  eftate.     Lord  Hardwicke  is  reported  to  have  faid 
upon  that  occafion :    ^^  The  queflion  is,  Whether  the  grut  ii 
^  a  complete  revocation  of  the  devife  of  the  advowibin  or  not? 
'<  The  general  principle  by  which  cafes  of  this  kind  aie  gt^ 
*<  vemed  i%  that  at  the  time  of  the  devife,  the  devifbr  mufk  hate 
^^  a  difpofing  ampacity,  and  an  eflate  in  the  land  deviled;  vod 
*^  that  the  eftate  muft  ronain  in  the  fame  plight  and  oondEtiaa   > 
'*  to  the  time  of  his  death;  even  the  leq/lalteraiian-f^t Ads  itUer^ 
^^  by  atgf  a£i  of  his,  makes  it  a  different  ejlaie^fhems  a  diffisrent  «* 
^  tentianf  and  is  therrfore  an  oBudL  revocation  qfjvch  will^  udef^ 
'*  in  feme  f pedal  cafes.     And  this,"  fays  he,   '<  is  laid  down  hf 
^<  Lord  Trevor  in  his  argument  in  the  cafe  of  Arthur  v.  Bckm' 
**  hamy  Fitssg.  239."     Thefe  are  very  flrong  expref&ons,  but  si- 
t^ad  to  the  very  next  paflage.     *^  A  will  is  only  the  fignificatioii 
^'  of  a  man'spurpofe  how  his  eftate  fhall  go  afber  his  death,  anl 
^<  if  he  does  any  intermediate  aSi  whence  it  mufi  neceffiarily  be  m* 
^^Jerred  Juch   intention   did  not  continue,  it  is  a  revocatioi^ 
<<  though  the  owner  fhould  be  in,  of  his  old  ufe."     He  goes  oi 
to  enumerate  inflances;  as  if  one  feiied  in  fee  devifes,  and  thea 
enfeoffs  another  to  the  ufe  of  himfelf  in  fee,  though  it  is  the  old 
life  that  remains,  yet  it  is  a  revocation  even  though  no  livery  ii 
made  on  the  feoffment.  So  bargain  and  fale  without  inroDmeot 
So  in  Lord  Lincotn^s  cafe,  where  he  devifed  to  his  heirs  mak 
and  then  intending  to  marry,  he  fettles  the  eflate  on  himfeif ; 
he  died  unmarried,  and  the  Houfe  of  Lords  held  the  fettkmat 
to  be  a  revocation.     So  if  a  man  fiippofing  himfelf  to  be  iafed 
in  fee,  devifcs  liis  eftate,  and  afterwards  fu^&ing  he  is  only 
tenant  in  tail,  fuffers  a  ccxnmon  recovery,  feldy  with  intent  to 
CQftfinn  his  will;^  it  is  fucb  an  alteration  of  his  eftate,  asamoants 

to 


IN  THS  Thirtthseventh  Yeae  OF  GEORGE  III.  6i^ 

to  a  revocation*     The  law  is  thus  fettled,  and  it  muft  not  now        i7SKS» 
be  contradiAed.  — ,^— — 

It  cannot  efcape  obfervation  that  here  is  a  heap  of  heterog^  Goodtitix 
neous  inftances  very  different  in  drcumftances,  and  dq)ending  Otwat. 
on  different  principles,  huddled  together  without  diicrimination* 
If  we  are  to  refer  them  to  the  two  introdu^ry  paragraphs  fi>r 
their  principle,  thofe  paragraphs  contradi£l  each  other.  Ac 
cording  to  the  firft,  evai  the  leaft  alteration  in  the  eftate  makes 
it  a  different  eftate,  Ihews  a  different  intention,  and  is  therefore 
an  a&ual  revocation*  In  the  other,  any  intermediate  aB,  whence 
it  muft  neceftarily  be  inferred  that  die  teftator's  intention  did 
not  continue,  is  a  revocation :  this  laft  is  the  argument  on  the 
other  fide,  correAing  the  extravagance  of  the  firlt  propofition* 
No  man  could  mean  to  ftring  them  together  as  part  of  a  ieries 
of  propofitions ;  they  are  abfoiutely  contradictory.  In  ihort, 
there  are  here  the  materials  of  an  edifice  worthy  of  that  eminent 
builder  of  legal  fyft^ems  Lord  Hardmcke,  but  all  that  fliould 
bind  them  together  is  left  out  If  the  fiiult  lies  with  the  re- 
porter of  the  cafe^  I  muft  fity  of  him,  though  he  was  a  laborious 
and  judicious  man,  brevis  effe  laboro  oleums Jh*  I  muft  fiippofe 
that  if  we  had  Lord  Hardwick^s  own  words,  we  fliouId  have 
had  a  very  different  ftatement  of  the  doArine  of  revocation  firom 
that  which  we  are  to  coUeA  fixHn  this  cafe.  Not  that  every 
thing  which  was  really  iaid  by  Lmxl  Hardwieke  in  this  cafe  dT 
Sparr&w  v.  Hardcq/Ue,  was  likely  to  beperfeAly  fiOisfiiCioiy,  for 
it  is  very  evident,  if  we  follow  him  through  this  caie^  that  he  had ' 
the  authority  of  his  own  great  name  qppofed  to  the  opinions 
which  he  then  held.  He  takes  notice  of  his  opinion  in  Parfims 
V.  lineman  having  been  cited  againft  him  on  one  point  in  this 
cafe.  KthatcafeofP(rz(y&9t5v.iV^niafl,a8reportedbyMr.3/'arjf 
Jkkyns,  bears  any  refemblance  to  the  cafe  as  it  r^y  pafled. 
His  not  in  that oAe  point  only  that  the  two  cafos  are  cq^xxfed to 
each  other.  The  leading  prindple  of  the  cafe  of  Pa7y^v..Fyve« 
men^  and  which  runs  through  the wh<de argument  i8,that  aoon* 
veyance  for  a  ipecial  purpofe  is  not  neceffiuily  a  revocation^  and 
thecafesof  efliates for  life, mortgages, &c are inftanced.  Thisin 
Sparrow  v.  Hardcciflle  is  encountered  by  this  declaration :  ^*  I 
know  of  no  ground  for  fuppofing  that  to  be  the  principle  upon 
which  they"  (meaning  the  cafe  of  mortgages  and  fecarities  con-' 
fidered  as  revocations)  <^  are  founded.  There  is  no  cafe  which 
has  the  watisjbr  a  particular  purpofe  as  a  reafomfor  the  deter* 
mination."    I  do  not  quarrel  with  the  determinations  in  either 
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cation.     The  caie  of  a  feofiment,  where  the  teftator  takes  back        i79^« 
the  old  uie  is  a  prodigious  ftrong  cafe.     That  conftrudlion  muft      — .— 
arife  froni  a  prefumed  intention  that  the  teftator  would  not  have         ^^^^"^^^ 
made  a  new  conveyance  without  an  intbntion  to  revoke  his  will;       Otwat. 
bat  this  muft  be  underftood  with  reftri£liotis  and  limitations. 
If  the  conveyance  or  recovery  be  for  a  particular  purpofe,  then 
it  ihaU  revoke  no  further  than  to  anfwer  tiiat  purpofe,  as  where 
a  teftator  creates  an  eftate  for  years  or  for  life,  in  the  lands 
devifed,  it  ftiall  qperate  no  further.     This  is  the  rule  of  law." 
He  then  enters  very  largely  into  the  qutfftion  whether  this 
Ihould  be  confidered  as  a  revocation  in  equity,  into  which  I 
Ihould  not  follow  him,  but  the  courfe  of  the  argument  being, 
that  equitable  and  legal  eftates  are  revoked  upon  the  very  fame 
principles,  part  of  the  argument  on  this  head  becomes  material. 
He  goes  on  thus :  ^^  I  am  of  opinion  that  the  feme  conveyance  * 

which  would  be  a  revocation  of  a  devife  oi  a  legal,  would  be 
equally  a  revocation  of  a  devife  of  an  equitable  eftate^  and  it 
would  be  very  dangerous  to  prqserty  if  it  was  otherwife.     But 
ftill  the  feme  rule  holds  as  at  law;  if  for  a  particular  purpofe  only, 
it  ihall  be  underftood  to  be  a  revocation  j?ro  tanto  only.     In  all 
thecafeswhere  it  is  a  conveyance  of  the  whole  eftate  in  law,  and 
is  only  meant  for  a  fecurity,  the  revocation  ihall  only  be  for  that 
particular  purpofe,  to  let  in  the  incumbrance ;  for  the  teftator 
himfelf  has  drawn  jthe  line  how  far  the  revocation  (hall  go,  and 
his  intention  is  plainly  Ihcwn."     Speaking  of  the  efFe£i  of  the 
recovery  he  fays  ♦*  Mr.  Freeman  took  a  fee  differently  qualifiedf 
conveyed  differently,  difpofeable  differently,  and  it  cannot  be 
faid  to  be  only  for  &  particular  pwpq/e^  and  therefore  I  am  .of 
opinion  the  recovery  is  a  revocation  of  the  will."     In  this  caie, 
with  all  its  inaccuracies,  for  it  certainly  is  not  correAly  re- 
ported. Lord  Hardwicke  has  gone  a  great  way  towards  putting 
the  whole  do6irine  of  revocation,  with  the  exception  perhaps  of 
this  fingle  cafe  of  a  feoffment  where  the  teftator  takes  back  the 
old  ufe,  and  even  that  ftands  on  the  authority  of  decided  caiea 
on  the  principle  of  intent,  upon  fblid  ground.     His  introduAion 
iuffiQently  marks,  that  at  beft  it  was  a  harfh  doArine.     <^  Mr« 
Freeman^'*  fays  he,  "  took  a  fee  difterently  qualified,  conveyed 
differently,  difjpofeable  differently,  and  it  cannot  be  (aid  to  be  only 
for  a  particular  purpofe,  and  therefore  I  am  of  opinion,  the  reco- 
very is  a  revocation  of  the  will."  A  conclufion  to  which  I  entirely 
agree.    Lord  Hardwicke  takes  notice  to  the  do6lrine,  that  a  feoff- 
ment to  the  ufe  of  the  feoffee  and  hi9  heirs  is  a  revocation :  lie  ^ 
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1796.       confiders  it  as  an  anomalous,  *^  a  prodigious  ftrong  cafe"  ishii 

phrale,  and  he  labours  to  find  a  reafon  for  it.     That  o(Hkftruo> 

GoooriTLt    ^^jj^  ^yg  jj^  j^^jH  ^j^g  fj^^jj^  ^  prefiuned  intention  that  the 

Otwat.       tcftator  would  not  have  made  a  new  conveyance^  without  an  in- 
tention to  revoke  his  wilL     If  that  is  the  ground  upon  which 
this  fcofifment  is  a  revocation,  the  feoffment  may  be  hiid  out  of 
the  cafe ;  for  it  is  admitted  that  in  this  cafe  tlie  revocation  does 
not  proceed  upon  the  ground  of  intent,  and  it  is  perfi^ly  desr 
that  Lord  Hardwicke  was  of  opinion  that  it  could  have  no  fp> 
plication  to  a  cafe  like  the  prefent,  for  he  goes  on  in  the  tctj 
next  paragraph  to  fay,  that  if  the  conveyance  be  for  a  particuhr 
purpofe,  then  it  fhall  revoke  no  further  than  to  anfwer  tkaC 
purpofe,  and  he  puts  this  very  cafe  as  an  infiance.     He  fatv% 
where  a  teflator  creates  an  eflate  for  years  or  for  life  in  thekndi 
devifed,  it  fhall  operate  no  further ;  and,  as  if  he  meant  to  meet 
this  cafe  in  every  way  in  which  it  could  be  put,  he  takes  ogoh 
fion  to  obferve,  that  whether  the  convejrance  be  made  by  feoff* 
ment,  by  leafe  and  releafe,  or  by  fine  and  recovery,  it  makes  no 
iteration,  for  that  is  inflrumental.     There  is  a  clafi  rf  cafes  in 
equity  on  the  ef!e£i  of  a  conveyance  of  thewhole  eftate  inlaw  for 
particularpurpofes.  The  mortgage  in  fee  is  one  cithern.    Bring 
meant  only  for  a  fecurity,  the  revocation  fhall  only  be  for  drnt 
particular  purpofe,  to  let  in  the  incumbrance.      But  in  this  cafe 
Lord  Hardwicke  is  exprefs,  that  this  is  by  the  fame  rule  thai 
holds  at  law :  if  for  a  particular  piupofc  only,  it  fhall  be  under- 
flood  to  be  a  revocation  pro  tanto  only.    The  cafes  are  unifonO) 
that  a  conveyance  for  a  particular  purpofe  can  revoke  no  further 
than  to  anfwer  thrtt  purpofe.     It  remained  only  for  my  Lord 
Hardwicke  to  clear  up  the  doubt,  whether  if  the  conveyance  was 
in  a  form  which  in  order  to  efFe6l  the  particular  purpofe^  re- 
quired that  the  whole  eflate  fhould  be  for  a  moment  parted  withf 
that  would  revoke  a  will  generally,  when  a  more  guarded  form 
of  conveyance  would  not  have  done  it     He  fays,  the  convey- 
fmce  is  inflrumental  only.    What  difficulty  then  remains  ?    For 
iurely  thefb,  deeds  of  leafe  and  releafe  were  only  for  a  particolar 
'  purpofe,  andfor  that  particular  purpofewhichhxis  beenrepestedly 
decided  to  be  at  moll  a  revocation  j?ro  tanto.     The  cafe  of  Lai 
V.  Parker,  2  Fern.  495.  is  a  ftrong  cafe  of  that  fort;  fo  is  Cdwari 
V.  Mar/hallj  Cro.  Eliz.  721.    Lord  Hardwicke  fhortly  obferves  on 
the  cafe  of  Tickner  v.  Tickner,  that  it  was  not  merely  to  efieduatB 
a  partition,  but  was  a  new  conveyance,  and  did  not  reft  vpcm  the 

partition  only.    HiatcafeisftatedbyoneoftheConnieL  Mdmi 
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Tickner  ieifed  in  fee  of  the  eftate  in  queftion  of  gavel-kind,  died        1 795. 

int^atey'and  left  two  fons  Henry  and  Robert^  who  entered  on  his      

death  and  becamb  feifed  in  gavel-kind.  Robert  being  poflefled  ^®°'^*'r*-* 
of  an  undivided  moiety,  made  his  will,  and  devifed  it  to  his  wife  Otwat^ 
Elizabeth  T.  and  her  heirs;  after  making  his  will,  by  a  deed  of 
partition  between  Robert  and  Henry^  and  by  fine,  all  the  gavel- 
kind eftate  which  Robert  had  deWfed,  wa§  allotted  entirely  to 
Robert  to  fuch  uies  as  he  Ihould  appoint  by  deed  or  writing,  and 
in  de&ult  of  fuch  appointment  to  him  in  fee.  A  verdi^  waf 
found  in  eje£hnent  fubjefl  to  the  opinion  of  Lord  Ch.  J.  Lee^ 
whO)  after  mature  deliberation,  held  the  tranfa£lion  to  be  a  re- 
vocation of  the  will.  It  had  been  fblemnly  fettled  that  where 
A.  and  B.  were  tenants  in  common  of  lands  in  fee,  and  A.  by 
wiU  dated  25th  Jaru  1 7 19,  devifed  his  moiety  in  fee,  and  aft;er- 
wards  A»  and  B.  made  partition  by  deed  dated  i6th  May  1722, 
and  fine,  declaring  the  ufe  as  to  one  moiety  in  feveralty  to  ^  in 
fee^  and  as  to  the  other  moiety  in  feveralty  to  B.  in  fee,  this  deed 
of  partition  and  fine  was  no  revocation  of  the  will  of  A.^  and 
my  Lord  Ch.  J.  Lee^  then  one  of  the  Judges  of  the  court  of 
Kin^s  Benchy  appears  to  have  concurred  in  that  determination.  / 

The  cafe  is  to  be  found  in  a  note  in  3  Peere  Wms.  169,  70.  The 
two  cafes  differed  in  one  circumftance  only,  the  ufe  of  the  moiety  .- 

in  feveralty  is  in  this  cafe  immediately  to  ^.  in  fee,  which  was  the 
refulting  ufe,  whereas  in  the  cafe  of  Tichier  v.  Tickner^  a  new 
ufe  was  interpofed,  namely,  fuch  ufe  as  he  fhould  appoint  by 
deed  or  writing,  and  that  new  ufe  extended  to  the  whole  fee. 
This  was  thought  to  be  a  new  conveyance,  and  beyond  the  par- 
ticular purpofes  of  partition,  which  was  coniiftent  with  the  old 
ufe. 

Whether  the  cafe  of  Tickner  v.  Tickner  was  well  or  ill  deter- 
mined,  it  proceeded  upon  a  diftin6lion  between  that  and  the  for- 
mer cafe,  and  it  afiirmed  the  principle  of  the  former  caf5^  which' 
principle  was  certainly  underftood  by  Lord  Hardmcke  to  bethat 
the  conveyance  being  a  conveyance  for  a  particular  purpofe,  con« 
liftent  with,  and  not  difturbing  any  part  of  the  old  ufe^  was  no 
revocation  at  all,  though  the  form  of  the  conveyance  being  a  fine 
and  a  deed  to  lead  the  ufes  of  it,  neceflarily  in  point  of  formal 
operation,  divefted  the  eftate  of  both  the  tenaixts  in  common  in 
the  firft  cafe,  and  the  heirs  in  gavel-kind  in  thelaftforamomaitt 
in  order  to  the  vefting  of  the  reSpe^ive  moieties  in  feveral^  in 
thofewhobefore  held  them  undivided.  Itappearsthatatane&rlier 
period  (fee  ^d.  90^  KebU^  357.  Freeman^  542O  this  cafe  (^parti-     I-  ^^  ^ 
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1 796.       lion  by  conveyance,  and  even  witliout  conveyance  had 

fbme  puzzle.     Reaibning  from  the  do^rine  of  a  feoffinent  to  die 

Goo  DTjTLc  ^  ^f  ^  {eothr  and  his  heirs  being  a  revocation,  the  judges  could 
Otwat.  hardly  deny  that,  confequently,  a  tenant  in  common  oonvevi^ 
his  whole  intcreft  to  the  conufce  of  a  fine,  in  order  to  take  it  back 
again  to  himfelf  and  his  heirs,  would  thereby  revoke  his  will;  is 
truth  it  feems  a  ftronger  cafe  than  the  caie  of  a  feoffinent  to  tke 
uie  of  the  feoffor  and  his  heirs,  for  the  eftate  taken  back  is  in 
fome  re(pe6U  a  different  eftate  from  that  which  was  conveyed; 
an  undivided  moiety  of  the  whole  is  not  prcciiely  the  fame  thiog 
as  an  equivalent  in  part  of  the  land  to  be  holden  in  feverait?; 
but  in  tlus  inftance,  fortunately  common  fenfe  got  the  better  of 
legal  fubtleties,  and  it  was  held  to  be  no  revocation.  We  hiTi 
not  the  argument  of  the  four  Judges  of  the  Ktng^s  Bench  wiio 
concurred  in  this  opinion,  but  if  my  Lord  Hardaoiclce  underftood 
the  ground  of  that  c^inion  to  be  that  a  conveyance  for  particu- 
lar purposes  which  may  (land  with  the  whole  or  ibme  part  of  the 
old  ufe  was  not  arevocation  in  tota^  I  iay  if  Lord  Hardrndcevat' 
derftood  it  (by  we  may  prefume  that  this  was  the  principle  of  tk 
determination,  and  it  was  a  (olid  principle ;  it  had  all  the  anak* 
gies  of  law  to  fupport  it,  and  it  had  the  authority  of  all  thecifii 
of  partial  revocations  which  proceed  upon  the  fame  principle. 
They  wifely  determined  that  the  purpofe  of  the  conveyance  m 
ever}'  thing,  and  the  form  nothing,  and  that  there  was  no  di^ 
ence  as  to  tlie  point  of  revocation  between  effefling  the  partitioD 
by  leafe  and  releafe,  or  fine  and  deed  to  lead  the  u£es  of  the  fine^ 
and  the  doing  the  fame  thing  by  matter  in  pais  by  metes  and 
bounds,  the  way  in  which  the  Sheriff  muft  have  done  it  if  he  had 
been  called  upon  by  writ,  and  in  which  the  parties  were  at  libcrtv 
to  do  it  without  writ.  ITie  principle  of  tliis  determinaticai 
ought  not  to  be  confined,  and  in  my  opinion  cannot  be  confined 
to  that  particular  cafe.  If  the  parting  witli  the  ellate,  the  direft- 
ing  of  the  eftate  did  not  work  a  revocation  in  that  cafe,  neither 
ought  it  to  work  a  revocation  in  any  cafe  in  which  tlie  pui'iK)ie  to 
be  effe&ed  is  confiftcnt  with  the  will,  and  confillent  with  tlie  na- 
ture and  qualities  of  the  eftate,  and  leaves  the  whole  untouched 
or  charged  only  to  a  certain  extent.  This  cafe  ought  not  in  mj 
judgment  to  be  called  an  excepted  cafe  or  an  anomalous  cafe,  it 
ought  to  be  confidered  asa  leading  cafe,  as  proceeding  upon  afbund 
principle,  which  principle  ought  to  be  confidered  asniy  Lordi/flrrf- 
*wicke  has  confidered  it,  as  a  \vholefi)nie  reftritlion  and  limitation 
t  fi^S  ]  of  a  do6irine  which  has  been  carried  to  a  molt  unreafbnaUe 
extent  upon  the  narrowcft  of  all  grounds,   reafbning  merdf 

technical 
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technical  and  alPtificial.     I  confider  this  cafe  in  its  principle  as  a        1 796. 
cafe  direftly  in  point  to  the  prefent,  that  it  is  impoffible  to  diA      ■ 
tlnguiih  it,  and  fupported  by  the  authority  of  this  cafe,  together     ^ood^ith 
witfi  the  cafe  oi  Parfons  v.  Freeman^  I  think  I  have  made  out       Otwat. 
that  the  authorities  in  our  books  will  be  better  reconciled  by  a 
judgmeiit,  declaring  that  this  will  is  not  revoked  as  to  the  eftates 
comprifed  in  the  deeds' of  leafe  and  releafe  in  the  ipeeial  verdiA 
laft  mentioned,  which  I  take  to  be  the  eftates  in  Swififord  and 
South  Kilworth^jhan  by  tlie  contrary  declaration. 

Judgment  for  the  Defendant. 


(In  the  Exchequer  Chamber.)    . 

R£YNOLDs  One,  &c.  v.  Davies}  in  Error.  k^.hMx. 

Tj^RROR  from  a  judgment  of  the  Court  o^Kin^s  Bench^  m  an  in  an  aaion 
-*^  a6lion  of  ajfumpjit  by  the  indorfee  of  a  promiflbry  note,  ^  ^^\^^ 
payable  to  M,M.  or  order,  againft  the  maker.    The  dtclaration,  mdorfee  as«nii 
after  ftating  the  making  of  the  note  and  the  delivery  thereof  to  ^;™^jh, 
the  payee,  proceeded  to  aver,  that  it  was  indorfed  to  the  De-  indorfement 
fendant  in  Error  by  the  payee,   "  who  by  the  faid  indorfement  "^^^'  ** 
**  appointed  the  faid  fum  of  money  in  the  faid  note  fpecified  to 
*^  be  paid  to  the  faid  Francis  (the  indorfee),  and  then  and  there 
**  delivered  the  faid  note,  with  the  faid  indorfement,  fb  made 
•*  thereon  as  afbrefliid  to  the  faid  Francis^  by  reafbn  whereof  and 
•*  by  force  of  the  ftatutc  in  that  cafe  made  and  provided,  the  faid 
**  Mcaiifi  (the  ftiaker)  became  liable  to  pay  to  the  Vaid  Francis,  Sfc. 
•*  and  being  fo  liable,  promifed,"  Sfc,     In  the  breach  a  requeft  to 
pay  was  ftated  to  have  been  made  on  a  particular  day  and  oflen 
times  afterwards.     To  this  declaration  there  was  a  fpecial  de- 
murrer in  the  Kin^s  Bench,   ftating  feveral  caufes  not  now 
affigned  as  errors,  and  omitting  the  following  one,  which  was 
now  afljgned  on  the  judgment  for  the  Plaintiff  below,  viz.  "for 
<^  that  it  is  not  in  and  by  the  faid  declaration  alleged,  nor  does 
**  it  thereby  appear  that  any  notice  was  given  to  the  faid  Afar^tn, 
**  or  that  he  the  faid  Martin  had  any  notice  of  the  faid  indorfb- 
^<  ment  of  the  faid  note  in  the  faid  declaration,  mentioned  to 
•*  have  been  made  to  the  faid  Francis,  without  which  notice  the 
•*  faid  Martin  was  not  liable  by  the  law  of  this  kingdom  to  the 
^^  payment  of  the  money  in  the  fiud  note  mentioned  to  the  fidd 
<<  Francis  as  fuch  indorfee  of  the  faid  note.'* 
TOL.  I.  8  g  Barrctm 
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6z6  CASES  IN  MICHAELMAS  TERM 

1796.  Arrroo  for  the  Plamtiff  in  Error.    Tbeob}eftkniintli]tci& 

— -**—      is,  that  no  noticeof  the  indorfbnent  and  delivery  to  the  indotfte 
is  dated  to  have  been  given  to  the  maker.    Tlie  omiffion  of  no- 
tice precludes  the  maker  from  tendering  payment,  finoe  Jhe  en- 
S  &rw*      ^^  know  to  whom  it  is  due.     Where  any  eitrinfic  circaraftaace 
creates  or  deftroys  a  liability,  the  party  affi^Aed  is  entitled  tD 
notice,^  Ru/htan  v.  AfpinaUy  Doug.  68o. ;  where  omitting  to  allqp 
notice  to  the  indoribr,  in  an  action  againft  him,  of  R&&1 
by  the  acceptor  to  pay,  was  held  to  be  error.     In  Hemun^^ 
cafe,  Cro.  Jac.  43a.  judgment  on  an  affvmpjit  *^  to  pay  fi»  modi 
for  barley  as  the  Plaintiff  fliould  have  of  any  other/'  was  arrefted, 
becauie  the  Plainti£^  though  he  Ihewed  that  JC  &  after  this 
agreement  paid  a  certain  fum  for  barley,  3^  did  not  aver  diat 
the  Defendant  had  notice  thereof.     And  the  Court  there  took 
this  difference,  that  if  the  agreement  had  been  that  Defisndsnt 
fhould  pay  as  much  as  JC  &  in  particular  fhould  pay,  notice  need 
not  have  been  given,  but  where  the  perfon  is  altc^pether  nnoertiiB 
the  Plaintiff  to  entitle  himfelf  to  the  aflion  ought  to  give  notice. 
Hdbrcyd  for  the  Defendant  in  Error.     Notice  in  this  ci&  » 
not  neceffary :  but  if  it  be,  the  averment  of  the  maker^i  £ab3i^ 
and  promiie  to  pay,  being  followed  up  by  an  averment  of  a  Ijpedal 
requeft  to  pay,  amounts  to  an  all^;ation  of  notice,  BraHai 
V.  TodeTf  Cro.  Jac.  228.     The  promiie  contained  in  the  note 
being  to  the  payee  or  order,  the  maker's  liability  attaches  imine- 
diately  on  indorfement     In  Com.  Dig.  Condition  L.  9.  it  isisid 
that  leffee  of  a/ejneJbU  is  bound  to  take  notice  of  her  mar- 
riage, and  pay  his  rent  to  the  hufband.     So  where  a  leflee  core- 
nanted  to  deliver  pofleffion  upon  requeft  to  the  leflbr  his  heirs  cr 
q/JignSf  and  entered  into  a  bond  conditioned  for  the  perfonn- 
ance  of  his  covenants,  the  leflbr  having  bargained  and  fold  tbe 
revcrfion  to  J.  S.  and  T.  Z).,  the  leflee  was,  in  debt  on  bond  for 
not  delivering  the  premifes  to  J.  S.  and  T.  /).,  held  bound  to 
take  notice  who  were  the  afligns  of  the  leflbr.     Hengcn  v.  Ptq^ 
Cw.  Jac.  475.     At  any  rate,  however,  the  promifo  to  pay  in  the 
declaration  being  averred  to  be  made  to  the  indorlee,  that  pro- 
mife  after  judgment  muft  be  taken  to  have  been  an  exprefs  pro- 
inife,  Aikins  et  Ux.  v.  Hill.  Cowp.  284.      Haxckes  v.  Saundenj 
Cowp.  289.  And  if  this  be  intended,  notice  becomes  unneceflaiy. 
Eyre  Ch.  J.     No  cafe  precifeiy  in  point  has  been  cited:  and 
therefore  we  are  not  bound  by  any  authority  to  fay,  that  notice 
is  eflential  to  the  gift  of  the  a6lion.    The  promife  to  pay  000* 

tained 
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tained  in  this  note  is  to  the  payee  or  his  order:  immediately  then 
on  the  order  being  made  to  the  indorfee  the  promiie  attaches. 
Nor  can  we  add  the  qualification  of  notice  to  a  promife  which  was 
not  originally  qualified  with  that  circumftance.  The  cafe  of 
Bu/hton  y.  A/pinaU  does  not  ^ply.  There  the  engagement  of 
the  indorfer  to  the  indorfee  was  raifed  by  the  law  merchant,  not 
by  the  pofitive  promiie  of  the  former.  In  Herming's  caie,  the 
Court  thought  that  notice  was  part  of  the  undertaking,  and  that 
it  was  reafbnable,  that  the  party  claiming  the  benefit  of  the  un* 
dertaking  fliould  (hew  him&lf  entitled*  This  is  a  mere  queftion 
of  form:  on  which  we  thiidL  that  as  the  oiaker^s  liabili^  was  not 
originally  qualified  with  notice^  it  was  not  neceflary  to  aver  no- 
tice in  the  declaration* 
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JP^rCunaiBf 

(4O  Vid.  Biiylif  cm  Bittt^  loS.  wkm  k 
is  ivA  to  bt  unnecfflary  tp  irer  notice  of 
iadorfMiitDf ,  and  an  anonYUOus  cafa  from 
Fr^S,  Rig.  358.  b  eked  to  that  eflad. 
AUb  Sa^  ▼.  ^Mi,  Ctm,  563.  fdiara  thit 
predfe  point  was  detenrnned  on  demurrer 
to  a  deoantioa  on  a  promiflbrj  note,    la 


Judgment  affirmed,  (a) 

that  cafii  L^wnmi  w.Jtuc^^mpontdiMttf* 
Csfi  43.  was  cited,  in  which  the  judgment 
b  (aid  to  have  been  rewfed  in  error  for 
thb  very  eaufe;  but  Fmtfeut  J.  produced 
the  paper-book*  and  fiud  that  the  cafe  %raa 
mi^Hreportedfltc.  and  chat  tlie  judgment  waa 
4inied. 


1796. 

RiTNOLSi 

Daviks; 
inXaor. 


END  OF  MICHiiXVAS  TCBM; 
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RULE  OF  COURT. 

Michaelmas  Term,  37  George  II  L 
Tkurfdajfj  loth  Naoember. 

IT  18  ORDERED^  that  from  henceforth  all  pcrfbns  who  iluJI 
become  ipecial  bail  for  any  Defendant  or  Defcaidants  in  this 
Court  may  be  permitted  to  juftify  thcmfelves  in  open  Court, 
although  fuch  peribns  did  not  actually  become  bail  be&re  die 
dme  ihat  notice  for  their  juftification  was  delivered  to  the 
Plaintiff's  attorney  or  agent;  any  rule  of  this  Court  to  the  con- 
trary notwithftanding. 

James  Eyre. 

F.  BULLER. 

J.  Heath.. 
G.  RooK£. 


CASES         ■  ■'"■ 


ARGUED  AND  DETERMINED 


IN 


THE  COURT  OF  COMMON  PLEAS, 


IN 


Hilary  Term, 


In  the  Thir^-ieventh  Year  of  the  Reign  of  Gborgb  III. 


Tago  v.  Madan.  5'--  V*. 

%  Bof,\:f  FuU, 

30. 
^Pme  PIainti£P,  who  was  an  attorney,  having  fued  as  a  common  if  «n. attorney 

perfon  to  recover  the  amount  of  his  bill  from  the  Defendant:  pcrfon,  the. 
the   latter  moved  for  leave  to  plead  feveral  matters,  viz.  Non  ^**""  will  giv« 
(ijumpfif^  and  that  the  caufe  of  a6Uon  arofe  within  the  jurifdidion  leave  to  plead 
of  the  Court  of  Requefts :  ^*;«  '^^  ",^^*^  °^ 

z^ii  11         /»•  1  iTfci*        •ttion  arofe 

Le  Blanc  Ser)t  oppoled  the  2d  plea,  laymg  that  as  the  Flam-  within  the  jurif. 
tiff  was  an  attorney,  he  was  entitled  tofue  in  this  Court,  (a)        diaionof  tht 

•^  .      .  ^  ,     court  of  re^jueitty 

Shepherd  Seijt  contra  infifted  that  the  Plaintiff  had  waved  his  together  with 
privilege  by  fuing  as  a  common  perfon,  and  could  not  now  there-  °^**^  mtttert. 
fore  fet  it  up:  Jones  v.  Bodecnor^  i  Ld.Raym.  136.  and  Crofsley 
V.  SAaa?,  2  BL  1088.  where  De  Grey  Ch.  J.  lays,  "  an  attorney 
maj'  wave  liis  privilege  either  when  PlainlifFby  fuing  as  a  com- 
mon perfon,  as  in  thi  cafe  now  at  bar,  or  when  Defendant  by 
'*  not  claiming  it  in  a  pjroper  time  or  in  a  proper  manner."  (6) 

Per  Curiam^   We  cannot  know  from  this  record  that  the 
Plaintiff  is  an  attorney. 

Rule  abfolute. 

(tf)  Vid.  Gardner  v.  7(^c/',    One^  t^c,  B.R.  Trifi.^S  Gee.lU.  D»ug.  3Z2,  in  th« 

%   IVilf.   42.     S.Ik   V.  Rtftnetty  un,  Ufc,  notes  to  the  fame  effed. 
2  Bur,  1583.     Contra^  Wiltjhirc  \,  LUyJ,  {0)   ViJ.    alfo    Hrtbermgton^    un^    t5**. 

DoK^.  381.  where  Sili  v.  Rennett  was  over-  V.  Lo'ivtb^  2  Sir.  83 7 .  and   IVfltanJ  V.  Prtf^ 

ruled,  and   Hyjfty   l^  Anttber  v.  j9rJstif  tnent,  Barnei  479.  td.  3, 

as  3 
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CASES  IK  HILARY  TERM 


M.  3d. 


Cheetham  and  Others,  Executors,  t;.  Jaices  Wabd. 


TiStatM^*"  T)EBT  cm  bond  brought  by  Jokn Ckedham^  James Grugem^ 
fiiven]  bond,  I^omos  Fenner^  and  William  Ward^  executocs  6i  Abraham 

S^^Jtjr  CX^^Aow,  againft  the  Defendant  On  oyer  ersTed  it  wppeestA 
ecutor,  with  to  bc  a  joint  and  leveral  bond  given  by  William  Ward  (odc  of 
^^ra  die  ^^  Phunliffi)  and  James  Ward  (the  Defendant)  to  Jbnkam 
bondiidHduifed  Cheetham  (the  teftator)  in  the  penal  fum  of  1606L  conditkuied 
•t^bothob.     fop  ^^  payment  of  Soot  by  the  obligors,  on  the  Z4th  day  ctf 

December  then  next  enliiing.  The  Defendant  pleaded  *<  That 
^^  the  iaid  William  Ward  m^itioned  in  the  iaid  writii^  oUigik 
^'  tory  and  in  the  condition  thereof  ui  the  laid  William  Ward 
^  one  of  the  now  Flaintiffi,  and  not  another  or  different  per* 
<<  ion;  and  that  afbr  the  making  of  the  iaid  writiiig  c)bi]gBtGrj^ 
^  and  after  the  iaid  24th  day  of  December  next  enfiiiiy  the 
<*  date  of  the  iaid  writing  obligatory,  and  in  the  ooo^tbn 
^<  thereof  mentioned  to  wit  on  4^*  at  4^«  the  iaid  JBnham 
'^  Cheetham  in  the  &id  writing  obligatory,  and  die  coo- 
**  dition  thereof  mentioned,  duly  made  Eis  lail  will  tnd 
*^  teftament  in  writing,  and  thereby  nominated  and  ap- 
<«  pointed  the  faid  J.  C.  J.  G.  T.  F.  and  William  Ward  eie- 
<*  cutors  thereof,  and  ailerwards  to  wit  on  4^.  at  4^.  died 
^  without  altering  or  revoking  his  iaid  will,  and  that  afUt 
*<  the  death  of  the  iaid  Abraham^  to  wit  on  ^c.  at  4^*  the 
<<  iaid  J.  C.  J.  G.  T.F.  and  William  Ward  duly  proved  theiaid 
<<  laft  will  and  teftament  of  the  iaid  Abraham^  and  tocdc  upoa 
^^  themfelves  the  burthen  of  the  (a)  execution  thereof  and  that 

«  by 


(«)  When  the  obligee  makes  hit  obligor 
his  etecutor,  the  latter  it  thereby  difchirged 
/rom  any  action  on  the  bond,  whether  he 
admiiufter  or  not.  ao  J?i.  4 . 1 7 .  a  I  Ed, 
4.  3.  b,  Flvwd.  184.  and  agreed  by  all  the 
ludget  in  Wankfirdv,IV*nkfird,  i  Salk. 
299.  Whether  an  a^ual  refuful  to  ac- 
cept the  executor Oiip  will  preveat  the  dif- 
diarge  from  taking  efTc^l  or  not,  feems  a 
nice  point.  In  Hargrwt  and  ButUr'% 
valuable  edition  of  C«.Z.i/.264.  ^.  notei. 
the  latter  gentleman  bys  it  down  that  the 
debt  is  diCcharged,  "  whether  the  executor 
accepts  or  refufes  the  executorOiip.**  This 
cl«£triiie  is  indeed  fupported  by  the  opinion 
of  Txgyfien  J.  in  Ahram  v.  Cvnningbam^ 

X  y^nu  303.    But  Uuree  of  the  Judges  in 


Wmnkfiri  ▼.  Wmnhfird^  (when  T^gjfkii 
opinion  was  mentioned,)  keM  the  contxwy 
to  be  law ;  FvwtU  J,  declining  to  give  a  de- 
cided oDinion  on  the  point.  In  that  cafe  aUb 
/fe/f  Ch.  J.  made  this  djftin^iai|,that  wbeit 
the  obligor  b  appointed  fole  exccuter  to  bit 
obligee,  and  refufes  the  executorOiip)  then 
hiit  debt  \\  not  difcharged,  but  where  be  it 
appointed  executor  with  others  and  rcfufei* 
if  bis  co>executors  a6)^,  hit  debt  is  di<lhai|- 
ed  ;  and  he  gives  as  a  reafon  for  thndtf- 
tindion,  that  his  refufal  in  the  latter  oft 
is  void,  and  cites  Lord  Petres  cafe,  I  && 
3  u  •  This  reafon  is  a  ftrong  corn^Mvauoa 
of  the  notion  that  a  refufal  to  accept  tbs 
exeeutorihip  does  prerent  the  difcharge  from 
taking  effete  ^  for  wh^e  the  rcMiI  is  valid, 

that 
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Cbeituam 


**  by  reaibn  of  the  premifes  the  faid  debt  in  the  faid  writing        I797< 

<<  obligatory  mentioned  then  and  there  became  wholly  extin- 

^<  guiflied  in  law,  and  the  (aid  James  and  WiUiam  Wardj  then 

<<  «id  there  became  and  were,  and  ftill  are,  and  each  of  them  JAMctWato. 

<<  18  wholly  acquitted  and  difchaiged  from  the  payment  thereof^ 

"  to  *mtj  at,  S^e.  and  this,  4^.  wherefore,  J^.** 

To  this  plea  ther^  was  a  g^ieral  domurrer  and  joinder. 

Shepherd  Serjt  in  lupport  of  the  demurrer.     The  queftion 

on  this  record  is,  whether  theobtigeeina  joint  and  ievendbond 

by  making  one  of  the  obligors  his  executor  extinguiihes  the 

debt?  I  admit  that  when  the  b<md  is  joint  only,  and  the  debt 

is  extinguifhed   as  to  one  co-obligor  it  is  extinguiflied  as  to 

the   other:   and   alio  that  if  it  be  joint  and  iereral,*  and  a 

releaie  is  executed  to  one,  it  will  operate  as  a  releafe  to  both. 

But  the  releaie  in  this  caie  is  not  by  deed,  but  by  operation 

of  law:  for  though  the  obligee  made  the  obligcnr  his  executor, 

it  k  the  law  which  makes  that  a£l  operate  as  a  releaie.     Now 

in  Co.  Utt,  264.  &  where  the  diverfi^  between  a  releaie  in 

deed  and  a  releaie  in  law  is  treated  ol^  it  is  faid  *^  a  releaie  in 

<<  law  ihall  be  expounded  more  favourable  according  to.  the 

«<  intent  and  meaning  of  the  parties  than  a  releaie  in  deed,  which 

*^  is  the  a£i  of  the  party,  and  ihall  be  taken  mofl  ilrongly  againifc 

^  himfelf.^    Where  the  obligee  makes  a  co-obligor  his  executor, 

it  is  improper  to  iay,  that  the  debt  dike  latter  is  thereby  releaied; 

for  if  it  were,  not  only  the  a£lion  but  the  debt  would  be  extinguiihr 

ed.  But  that  is  notthecaie:  fortheoo-obligorwillbedebtortohinH 

ielf  as  executor  for  the  benefit  of  the  creditors  and  legatees,  and 

thedebtwillbeafletsinhishands.  Dorcheflerv.  WMyCro^Car.^Ti* 

Wankford  v*  Wankfbrdy  i  Salk.  303.  Brown  v.  Selwin,  Ca/l  temp* 

Talb.  240.  4  Brawn  Pari.  Rep.  179.  Cary  v.  Goodtnge^  3  Brown 

Chan.  Rep.  1 1  o.  (a)    The  a6lion  is  only  gone  becauie  the  debtor 


there  the  r^leafc  is  ineffual,  tnd  e  eontrm, 
Ic  Teems  doubtful,  therefore,  whether  ihe 
averment  of  the  Defendant  on  this  record, 
that  W,  JVardtnoi  upw  blmftlftht  burtbm 
•f  thi  exeevtiom  was  neceifary.  Where 
indeed  the  obligor  makes  hii  obligee  hb 
executor,  the  attion  of  the  Utter  is  only 
difcharged  by  his  accepting  the  executor- 
Ihip  t  and  there  fuch  an  averment  would 
be  neceflary.  zo  Ed.  4. 17.  ii  £d.  4>  3*  ^* 
Bro.  Ab.  EfcecHtor  114.  PUtvd.  184.*.  Sir 
JV,  Jones  14$.  fVentwo-Sli*j  OJf«  o/Mm- 


ttuhft  c,  %./,  S  *  Hawthfm  v.  Sbaxo^  3  7Vr«p 
^*fi'  551'  'n  this  latter  cafe  it  would 
life  be  neceflary  to  are^  that  aflets  of  the 
obligor  CO  the  amount  ai  the  debt  came  te 
the  hands  of  the  obligee,  for  without  that 
circumftince  it  appears  that  his  debt  is 
not  extinguilhed.  Per  HpU  Ch.  J.  and 
Fo%xjiU  J.  X  5«/i,  304,  305.  and  Cock  v. 
Crofii  %Ltv,  73,  > 

{a)  See  alfo  note  (l )  in  Hargravt  and 
J3utl4r*t  Co.Liit.  164.  h. 


S  8    4 


cannot 


Waas. 


6^2  PASES  IN  HILARY  TERM 

1 797.       cannot  maintain  an  a^on  againft  himiel£    But  thoogb  WSkfok 

'       Ward  J  in  his  i)er{bnal  character  is  unable  to  file,  the  Defendast 

CuLBTHAM     b^nig  a  co-obligor  he  may  be  able  to  fue  him  in  his  offidalchap 

Jambi  ra6ier.  IVilliam  Ward^  as  executor  of  Cheetham^  may  dedait 
againft  the  Defendant,  though  he  cannot  indeed  declare  againft 
himicif.  Had  the  bond  been  only  joint,  both  the  obligon  moA 
have  been  made  Defendants  in  the  a£Uon,  which  would  bavepr^ 
vented  IVilliam  Ward  as  executof  from  fuing:  but  the  bond  beii^ 
ieveral  he  may  well  join  himielf  with.the  other  executors  as  a  00- 
plaintiff  in  this  a£lion  againft  one  of  the  obligors.  In  the  cafe  of 
Dorchofler  v.  Wehb^  the  executrix  of  one  of  the  co-obligors  oft 
bond,  having  aUb  become  executrix  to  the  obligee,  i^as  penaitted 
in  her  latter  chara6ler  to  maintain  an  odion  againil  the  fiirviriDg 
co-obligor.  [Rooke  J.  cited  Hammon  v.  Molly  March  202. 
where*^.  and  B.  being  bound  jointly  and  feverally  to  CL  and  C 
having  releafed  A.f  it  was  held  that  B.  alfbwas  dilchai^ged.]  Pro- 
bably the  releafe  in  the  cafe  o(  Hammon  v.  Roll  was  by  deed,  and 
was  therefore  to  be  taken  moft  ftrongly  againfl  the  releaCir; 
whereas  in  the  prefent  cafe  there  is  only  a  quq/i  releafe,  and  it 
has  been  fo  called  becaufe  it  fufpends  the  a&ion.  CrxK  Car*  373. 
Le  Blanc  Seijt.  contra.  This  point  has  been  already  eiqirefiij 
decided  in  very  old  times.  The  cafe  in  21  Ed.  4.  81  6.  (a)  aUb 
abridged  Bro.  Ab.  Executors^  pL  1 1 8.  is  precifely  die  fame  as  tbify 
and  in  favour  of  the  Defendant's  plea.  It  has  alfo  been  eflabliihed 
by  other  cafes  that  a  releafe  of  one  co-obligor  by  operation  (^lav, 
is  a  releafe  of  the  others  (6).  Thus  in  21  i/.  7.  30.  it  was  laid 
down  that  if  two  be  bound  to  Q.femejble,  and  flie  take  one  of  tfaaa 
to  hufband,  who  dies,  fhe  fliall  not  have  an  aflion  againfl  the 


[a]  The  cafe  tranflated  is  as  follows ;  "  fo  of  a  difcharge  made  to  one  of  tbs 

»  Note,  that  C*pley,  prothonotary,  aflcedof  «'  V!fe.^    This  cafe  is  recognised  by  Gmii 

««  Brian  (Chief  JuJlice),  if  three  he  bound  J.  •"  Wanhfordy,  Wmnkferd,  i  &1/I.50C. 

«  to  a  man   in  an  obligation  jointly  and  •  W  I"  *'  H.^,  2^.6.  it  was  held,  that tf 

<*  feverally,  and  the  obligee  make  one  of  <^*  'i^ve  a  right  of  aOion  afainft  A  tat 

•*  the  obligors  his  executor  and  die,  whe-  ^-  jointly,  and  A.  and  A  fubmit  all  trrf- 

«  thcr  he  who  is  made  executor  (hall  have  pafles  and  actions,  \^e,  to  the  award  flf 

••  an  aflion  againft  any  of  the  others?  And  arbitr«ors;  by  the  award  the  right  of  a^irt 

"  Brian  faid  that  hc'lhould  not,  for  if  one  which  j1.  kas  againft  C.  wiU  be  diichirged 

«  was  djfcharged,  all  (hall  be  dilchar^cd  ;  a'fo-     And  in  fi^enfxt^rt6*s  OJue  •/  £*#> 

•«  becaufe  the  npaking  one  of  them  ex-  **/er,  c,  a.  /.  4.  it  is  laid,  that  if  teAator 

•«  ecuior  is  as  perfe^  a  drfcharge  in  law,  as  rtiiiLt  his  debtor  and  of  hers  bis  executafi. 

"  if  he  had  relealed  to  one  in  deed.  Ctpley.  the  debt  is  releafed  ;  for  they  muft  alij^J 

<«  Sir,  the  obligation  is  Several.     Brian.  in  a  fuit.     Vide  Hiam   Hargra-ot  vaAB^ 

••  This  does  not  matter;  for  a    recovery  '""*'    Co.  Lit.  2^2*  a.  note  (i.)  f:a  a  iw- 

**  againft  one  of  them  and  execution  fued,  nufcriai  noct  of  JLX>id  KottiHgham  ob  rim 

^  will  be  «  dilcfaa^e  to  the  othen.    And  AibjeO. 

13  othoi 
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.other,  for  the  duty  and  debt  were  exdnguifhed.  This  laft  cafe 
was  cited  and  recognized  in  Sir  John  NedhanCs  caie,  8  Co.  136. 
3d  reibluCion,  where  it  was  held,  that  the  committing  of  admi- 
niftration  does  not  exdnguiih  the  debt,  but  that  if  the  obUgee 
make  the  obligor  his  executor,  it  is  a  releafe  in  law  of  the  debt, 
becaufe  it  is  ^e  a£i  of  the  obligee  himfel£  With  rej^6i  to 
Dorchejler  v.  Webby  the  2d  reiblution  there,  as  reported  in  Sir 
W.  Jones  345«  fliews,  that  where  tlie  obligee  makes  the  obligor 
executor,  the  debt  of'  the  latter  is  abiblutely  difcharged,  for  the 
reafon  given  is,  that  an  afiion  peribnal,  once  fu^iended  by  the 
a£l  of  the  party,  is  gone  for  ever*  The  3d  refolution  of  the 
fame  cafe  is,  ^^  if  the  obligee  make  one  of  the  obligors  executor 
'<  who  adminifters,  in  this  cafe  the  obligor  cannot  iiie- the  other 
<^  obligor  although  hefurvive,  and  although  the  bond  was  joint 
*^  and  fevcraL"  Indeed  from  the  4th  refolution  of  that  cafe,  it 
alfo  appears,  that  the  only  ground  of  the  decifion  in  &vour  of 
the  Plaintiff  was,  that  Ihe  was  executor  of  the  co-obligor,  and 
not  the  co-obligor  herfelf.  In  Wankford  v.  Wankford  it  was 
laid  by  Powell  J.  that  a  perfonal  a£lion  once  fuipended  by  the 
a£l  of  the  party  is  gone  for  ever,  and  though  in  fome  caies  it 
may  be  fuQiended  and  revive  again,  yetnever  where  that  fufpen* 
fion  arifes  from  the  a£l  of  the  party. 

Eyre  Ch.  J.  Having  heard  the  argument  in  fupport  of  this 
plea,  I  am  (atisfied  that  this  caie  may  be  decided  in&vour  of  the 
Defendant  on  the  principle  n6w  acknowledged,  that  where  a 
perfonal  a6lion  is  once  fuQ)ended  by  the  volimtary  aSi  qf  the 
party  entitled  to  it,  it  is  for  ever  gone  and  difcharged  (a).  This 
was  admitted  to  be  the  caie  where  there  is  but  one  obligor  in  a 
bond.  But  a  diftin6Uon  was  attempted  between  the  cafe  of  a 
fingle  obligor,  and  that  of  two  who  have  become  bound  jointly 
and  feverally.  The  very  point  in  iflue  was  however  decided  in 
the  year-book :  and  Brian  there  gives  a  fatis&6iory  reafon  for 
the  decifion.  In  faA  there  is  but  one  duty  extending  to  both 
obligors ;  and  it  was  therefore  pointedly  put  that  a  difcharge  of 
one,  or  fatisfa£Uon  made  by  one,  is  a  diicharge  of  both.  This 
puts  an  end  to  the  argument  that  the  a6iion  is  not  neceflarily 
fiifpended  as  to  both :  for  it  is  the  efie£i  of  the  fufpenfion  as  to 
one  that  releafes,  difcharges,  and  diftinguiihes  the  a&ion  as  to 
both.    This  cafe,  therefore,  muft.be  decided  by  the  year-book. 


^33 


1797. 


Chiithaic 

James 

Ward. 


(«)  10  Ed.  4. 17.  ai.  JSJ.  4i3, 1.  Cy,  14a  JSTt^.  to.  Cn,  Siim,  150.   Cr$,  Ctr.37|. 
md  Sir  if.  Jtmu.  S4i* 
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1797.       and  the  principle  there  hud  down,  which  has  never  been  doubt* 
ed  fince,  whether  founded  in  reaibn  or  not. 


Cmbbtbaii         Heath  J.  I  am  of  the  fame  opinion^   It  is  erf*  no  conieqncntt 
Iambs  Waki>.  whether  the  rdeaie  be  by  operation  of  hiw,  or  bjr  deed  demoo- 
ftrating  the  intent  of  the  party.     For  when  the  (Ailigee  aAniDr 
releafes  to  one  as  matter  of  frvom*,  that  releaie  sBeAs  both. 

RooKE  J«  The  general  principle  that  if  the  aAion  be  onoe 
fuijpended  in  the  cafe  of  a  fingle  obligor,  it  is  gone  for  every  is 
not  now  difputcd:  and  the  cafe  in  the  year*book  ihews,  thstif 
the  aAiim  be  gone  as  to  one  obligor  where  two  lui?e  beeone 
bound,  it  is  gone  as  to  both.  Now  the  obligee  has  it  not  it 
his  power  to  deft  to  diichaige  one  obligor  without  diicfaargiif 
the  other. 

Judgment  for  the  Defiendsnt 

a  M^^  j'M  Curling  and  Others  t^.  Long  and  Others. 

A  (hip  bound  for  A  88UMP8IT  for  freight  claimed  under  the  following  drami- 
S'in^h^  ftances.  The  Plaintifi  were  owners  of  the  Ihip  T*eSmi^ 

carso,  imtbef«re  J^finghom,  and  the  Defendants  the  confignees  of  nine  hogfliadi 
SJucut'wt^oT^  of  fugar  fliipped  on  board  her  while  lying  in  Salt  lUver^  Jmmaa^ 
herportof  itdias  and  bound  for  London.  The  gobds  were  put  on  board  on  tk 
#r2^r^at«r,  i8th  oi  September  1795,  and  four  feveral  bills  of  hiding  mv 
but  was  after-  ^uly  figncd  by  the  captain.  On  the  2d  of  December  fiJlowii^ 
tured  a'nd  wried  having  Completed  her  lading,  the  (hip  cleared  out  for  her  toy* 
into  another  gge.  On  the  31ft  of  December j  while  waiting  for  ccmvoy,  ihe 
^dlTwhere  the  was  cut  out  of  the  river  by  two  French  privateers,  and  carried  ooi 
?^ V**rf  ^h  ^^  ^^  ^"^  ^^  re-captured  on  the  fame  day  by  a  Britifli  fdboonff, 
Court  of  Ad-  and  carried  into  Port  BoyaU  The  ihip  was  afterwards  libelled  in 
a^raky  for  the  ^^  Admiralty  Court  of  Jamaica^  and  appraifed  and  fold  under 
freighters :  held  an  Order  of  that  court.  The  proceeds  of  the  lale,  after  dedadxng 
rf*h^S»r^w*"  one-eighth  for  falvagc,  were  remitted  to  the  Defendants  as  agents 
not  intitled  to  for  the  fcveral  owners  of  goods  on  board.  The  whole  of  the 
fr*!  Eu^TTi**  h  ^^^  including  the  goods  in  queflion,  was  brought  to  the  ftip 
\pi  the  ufatse  of  in  Salt  RivcT  for  the  purpofe  of  being  loaded,  and  was  a6)aalk 
fcip^a  ulidcd  P"^  ^^  board  at  the  expence  of  the  Plaintifis  as  ownere  of  the 
at  thtir  eipencc.  fliip  according  to  the  ufage  of  the  Jamaica  trade.    This  amounted 

to  310^.  llic  Plaintiffs  alfo  expended  455/.  185.  according  to 
the  fame  ufagc,  for  the  provifions  and  wages  of  the  crew,  be- 
tween tlie  time  when  the  Ihip  began  to  take  in  her  loading,  and 
the  time  of  the  capture,     llie  Plaintiffi'  demand  was  ih^ped  in 

difiecent 
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diflerent  wi^  fo  as  to  recover  a  proportion  of  the  frei^t  either       1797* 
from  the  ift  of  *  September  1795,  "w^*®*  the  goods  were  put  on     — — 
board  to  the  ift  of  Jhmumf  i7SK5,  when  the  fliip  wbb  re-cap-     Coilim# 
tured,  or  from  the  id  cX December  1 795,  the  day  the  goods  were       ix^wo. 
ihipped,  to  the  xftofjantiory  1796,  the  day  Ihe  was  re-captured;    *[  ^35  1 
or  to  recover  a  proportion  of  the  frnns  expended  by  the  Plain- 
tiffi  as  above  mentioned. 

Thecauie  was  tried  before  J^re  Ch.  J.  at  iheGuiknaU  fittings 
after  MichadmasTerm  17969  wfaodireAeda  non-fiuL 

A  rule  Ni/i  for  letting  a^Qde  this  nonrinit,  and  enterii^  a  ver^ 
dia  for  the Plaintiffii havmgbeen  obtamed  on  afoimerday, 

Adair  and  Heyvoood  Seijts.  now  Ihewed  caufe  and  contended 
that  no  freight  could  be  claimed,  there  having  been  no  inception 
cf  the  voyage,  which  does  not  commence  from  the  loading  but 
from  the  time  of  breaking  ground;  that  although  no  ezprefi  cafe 
was  to  be  found  upon  this  iuligefl,  yet  that  feveral  paflages  in 
Jdhttqy  affi>rded  a  ftrong  implication  in  Alport  of  this  pofition, 
B&IAbt.  c.4.^3.  <*  By  the  law  marine  chance  or  fbme  other 
'*  notorious  neceffity  will  excufe  the  mafter,  but  then  he  lofeth 
^  his  freight  till  iiich  time  as  he  breaks  ground^  and  till  then  he 
^  fuftains  the  loft  of  the  Ihip;''  tof.$.  « if  goods  are  folly 
^  loaded  aboard,  and  the  ihip  hath  broke  ground,  the  merchant 
*<  on  confideration  afterwards  refolves  not  on  the  adventure  but 
<<  will  unlade  again,  by  the  law  marine  the  freight  is  due;*'  and 
in^6.  it  is  (aid,  that  if  the  par^  agree  to  fail  with  the  firft  wind 
and  opportunity,  <^  the  Ihip  depiS^  not  with  the  firft  wind  and 
^  opportunity,  yet  afterwards  breaks  ground  and  arrives  at  her 
**  port,  the  frdg^t  in  this  cafe  is  become  due,  for  there  is 
^  nothing  can  bar  the  fliip  of  her  fireight,  but  the  not  depar- 
^  ture."  They  obferved  that  with  refpeft  to  the  cafe  otLuke 
y.  Lt/ckf  ^  Bur.  88t.  the  proportion  of  freight  there  allowed  was 
calculated  from  the  day  of  failing,  and  that  Lord  Man^idd  ex- 
plained ^^  a  rateable  freight*'  to  mean  pro  rat&  Utneris;  and  that 
as  here  there  was  no  *<  iteri^  fo  there  could  be  no  freight;  that 
as  to  the  ufage  of  the  Jamaica  trade,  fince  all  the  expences  in- 
curred by  the  Plaintiffi  were  to  be  covered  by  the  freight,  the 
Plaintifis  could  have  no  demand  where  no  fi^ht  was  due. 

I^BlancKcAShepherd^&c^\&n  in  fupport  of  die  rule^  aigoed  tha( 
In  a  contra£l  where  part  of  the  confideration  is  performed,  the 
par^  is  intitled  to  a  remimeration  for  fiich  part-performance^  and 
that  in  MoUoy  the  freight  only  and  not  the  loadingwas  confidered;     > 
that  the  .right  to  fireight  j^r^  rat&  itineris  depends  on  the  circum- 

•^        ftance 
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ftance  of  tlie  inchoate  right  having  commenced  or  not,  and  that 
this  circumftance  depends  on  the  inception  of  the  contrad. 
They  refered  to  the  cafe  of  Tonge  v,  Watts^  2  Str.  1 251.  where 
Lee  Cli.  J.  non-fuited  the  PhiintiiF  in  an  a£Uon  011  an  infurance 
for  freight  becauie  ^^  the  goods  were  not  a6iuaUy  an  board,  fo  ai 
''  to  make  the  Phunti£F's  right  to  freight  commence,"  and  to  the 
obfo^^'ations  of  Ld.  Kenyan  upon  that  and  the  cafe  of  Montgh 
may  and  EgginUm,  3  Term.  Rep.  362.  in  the  couric  of  his  judg- 
ment in  Thom/bn  v.  Tcylor,  6  Term  Rep*  4SI9  2. 
%B9f,\sf  Pull.  Eyre  Ch.  J.  This  is  a  cafe  of  the  very  firft  impreffion ;  and  it 
'''^'^'  appears  to  me  that  the  demand  of  the  Plaintifis  is  neither  ««r- 

ranted  by  the  marine  or  by  the  common  law.  The  former  has 
fettled  what  freight  is,  what  iervices  it  includes,  and  alio  that  it  is 
^  divifible^  which  is  contrary  to  tlie  principles  of  the  common  law. 
At  common  law  all  the  cxpences  of  loading  are  included  in  the 
freight,  and  if  the  party  be  ilot  iiititled  to  freight  he  can  denund 
no  iatis&fUon  for  loading.  The  inception  of  freight  is  breaking 
ground  (a).  In  the  law  of  mfurance,  indeed,  this  dodrineisnot 
hoiden  fi)  ftri6l,  for  there  if  the  goodb  be  ib  iituatcd  as  to  create 
a  well-grounded  expe£lation  of  freight  being  railed,  it  is  de-- 
cided  that  the  freight  is  infurable,  and  recoverable.  But  diat 
does  not  aflefl  the  marine  law  as  to  freight  in  ca(es  between 
the  ihip-ownera  und  freighters,  by  which  tliis  cafe  muft  be  de- 
cided. •  According  to  that  law  no  right  to  freight  commcncei 
till  the  Ihip  has  broken  ground ;  here  the  (hip  had  not  broken 
ground,  having  been  captured  in 'the  river.  The  fituation(<f 
the  places  where  cargoes  are  taken  in  materially  varies  the 
labour,  coil,  and  pains  taken  by  the  Hiipper  and  malter.  In 
Ibme  places  there  is  little  diiHculfy  and  expence,  ui  others  a  great 
deal.  On  thele  circumftanccs,  depends  the  price  of  freight;  i 
the  mafter  incurs  this  coit  and  trouble  he  takes  a  larger  freight 
if  the  fliippcr,  a  finallcr.  In  either  cafe  the  freight  is  his  reiranL 
If  therefore  by  the  marine  law  he  be  intitlcd  tq  no  freight,  be 
can  claim  no  remuneration.  So  ftands  the  cafe  by  the  marine 
law.  Let  us  now  view  it  u}>on  the  principles  of  the  common 
law.  The  contta£i  was  to  load  tliele  goods  on  board  and  bring 
them  to  Englaml  for  a  certain  price.  Upon  this  contract,  bov 
could  a  declaratidn  be  fraincHl  for  the  PlaintiiKi'  demand  either 

{a)  I'houi'h  **  breaking  ground**  be  tlie  "  ware's, und  her  r.ueo  it  uk en  ■•forfeited^ 

.    ufual  inception  of  freight,  ycr  ao  esce)  tion  *'  \ec  the  owiien  (liall  notn  ithtbndins  if- 

Xo  this  general  rule  has  been  ftntcd   hy  n  "  reive  the  freighr,  u«  the  fault  wssnocii 

writer  of   fome  authority ;    ■*  In  cufc  a  «  them,  hut  in  Tiim  whufe  properir  tbi 

••  Ihip i^tVeigbtvd  out,  and  in  confcqiicnce  "  goodi  were."      Z'rjtr«  I^m.  Miri.t'* 

*>  of  the  agreement,  receirct  her  lading  and  with  this  agrees  the  civil  hw.    Z^> 

*  aboard^  if  ift  MabarA-)  liappcns  after-  LH,  19.  tit.  a.  <.6i. 

in 
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in  ajfumji/it  {a)j  or  in  an  a6iion  on  a  charter  party  (6)?  Could        i797» 
the  Plaintifis  ftate  a  part-performance  of  the  contrafik  and  infift      '     ' 
on  payment  for  it?    This  could  not  be  done,   for  by  .the  law        "J*/"* 
oi England  the  contra6l  is  intire  and  indiviiible.   By  the  marine        Lokg. 
law,  indeed,  parties  may  recover  ^o  ratd^  if  the  voyage  be  inter- 
rupted.    And  by  the  common  law  where  a  contrail  cannot  be 
performed  fuch  a  meritorious  confideration  may  ariie  as  will 
ibmetimes  intide  a  party  to  recover  in  the  form  of  an  aftion  of 
qjffumpjit  for  work  and  labour  even  after  the  contraA  has  been 
broken  (c).     Such  is  the  cafe  where  a  Ihip  after  capture  and 
re-capture  completes  her  voyage ;  for  there  the  fhipper  has  his 
goods  with  the  advantage  of  carriage,  and  upon  that,  though  the 
original  contra6l  be  gone,  a  meritorious  confideration  arifes 
which  intitles  the  mafter  to  a  recompence;  not,  however,  on  the 
foot  of  the  old  contrail,  but  on  a  new  contrail  which  fprings  out 
of  it  Here  the  fliip  never  arrived  at  the  port  of  deftination,  but 
-put  into  a  port  in  Jamaica,  without  haviiig  conferred  any  benefit 
on  the  fireighters  by  the  Carriage,  or  bettered  the  goods  in  the 
ihialleft  degree  by  the  expences  incurred.     I  am  therefore  c^ 
opinion,  that  neither  by  the  marine,  or  the  common  law,  are 
thcfe  Plaintifis,  however  unfortunate,  entitled  to  recover. 

Heath  J.  This  is  a  demand  for  a  proportion  of  freight.  Tlie 
contra6l  for  freight  is  technical  in  its  nature.  By  the  marine 
law  an  inchoate  right  to  freight  attaches  from  the  fhip's  break- 
ing ground,  and  is  confummated  upon  her  arrival  at  the  port 
o[  deftination.  If  the  voyage  be  interrupted  the  party  may 
claim  pro  ratd.  Freight  commences  at  the  fame  time  in  all 
parts,  fince  it  depends  on  the  fame  principle  here  and  at  Jamaica. 
It  is  true,  indeed,  that  by  the  cuftoms  of  different  ports,  duties 
more  or  lefs  onerous,  may  be  impofed'on  the  mafter,  and  recom* 
penfed  by  the  freight  But  that  does  not  vary  the  principle. 
.  This  cafe  is  only  new  in  its  circumftances.  The  law  of  infurance 
does  not  apply  to  this  cafe :  for  the  mere  hope  or  expeAation  of 
intereft  is  fiifficient  to  intitle  the  aflured  in  a  policy  of  infurance 
to  recover  againft  the  underwriters,  {d) 

(fl)  This  agrees  with  th«  do6lriue  laid  Rented  by  the  aft  of  God  from  delivering 

down  in  Cutter  v.  PowelL^  Term  Rep,  340.  them  at  that  place,  deliver  them  etfewhere 

vrhexe  a  failor  having  taken  a  promiflbry  and  they  are  accepted,  yet  be  cannot  re- 

note  for  a  certain  fum  from  his  employer  cover  upon  the  covenant  pro  rata,     Ce»i 

•n  condition  of  performing  the  voyage,  v.  Jenmiitgs^  7  Term  Rep.  381. 

died  before  the  arrival  of  the  Ihip.    There  (c)     Said  to  ohUer  diBum,     3  Btf.  and 

the  Court  held,  that  no  wigci  could  be  Puli.  41  t^.     f^  4  Eafi,  A7-  553' 

daimed  either  by  virtue  of  the  contrad  or  (1/)    To  this  tfktk  fee    Le  Cras  ▼. 

upon  a  quantum  meruit,  Hugbesy  Park  Imfur,  269.      Cra^fiurd  ▼. 

(b)  n  one  covenant  for  fuch  a  fum  to  Hunter,  8  Term  Ref,  13.   b^  Boebm  and 

unj  goods  to  fuch  a  place*  and  being  pre*  Otbm  ▼.  J9<//,  8  ftrm  Refi  154- 

ROOKI. 
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1797.  RooKJB  J.    This  is  a  new  caft^  and  tbecefixre  I  take  lfae<fe- 

■  maiid  iiot  to  be fiHUided  on  the  ufiige of  tnde.     TbecsontnA 

<>'*^'"*  in  a  bill  of  lading  is  for  hdf^L  The  ezpreffion  1%  <<  tfa^ 
roue.  **  pftjiog  freight;'' and thoo^  the  mafter  mty  hsvsbaen  at tk 
eaqpence  of  loading,  and  the  freight  was  hi^baron  that  aoooni^ 
yet  as  it  had  not  commenced^  the  Fbintifis  fanwil  demaadi 
recompenoe.  Tlie  text  writers  all  agree  that  fieigjhtOQinnMMa 
fit>m  the  breaking  ground  ThisisoleBir  and  intaUigible:  Ik 
ihip  b^[in8  to  earn  when  ihe  begins  to  move;  and  we  cannotJ^* 
troduce  new  prindi^es.  The  writers  alio  ikj^  that  there  mif  be 
cafes  where  die  ihip-owners  may  be  intitled  to  a  pmportiaBrf 
what  the  Ihip  has  earned;  but  that  cannot  include  idiat  has  bm 
earned  by  the  mailer  befiu^  the  commenoement  of  the  yropgu 
This  doArine  is  founded  in  good  policy,  for  it  tends  to  cxpedie 
the  failing  of  the  ihip.  Dad  the  frei^t  oommence  iboner,  t 
mi^t  induce  the  mailer  to  ilay  a  longer  time  in  port  sndft 
delay  the  Toy  age.  IniuranceisacontmAofindeniBity;thectfi^ 
therefore,  whidi  are  founded  on  fiidi  a  oontsmA  are  not  s|fB- 
cable  to  this  caie.  Vjtnn  thffrr  grminds  J  think  the  nna  iwit  i%k 

iUOe  diiclwi«eiL 


^'*-  ^^  Holmes  and  Another  v.  Rhodes. 

amn«b!ril«lied  T^*®^  ^^  ^'^^ »  ®^^  ^®  common  counts  in  debt. 
to  debt  on  bond,  ^^  The  Defendant  craved  oyer  of  the  bond,  which  was  a  joot 
tbTpa^^JS^  rf  ■  ^^  feveral  bond  of  the  Defendant  and  one  T.R.  for  the  pBjmak 
fum  of  moMyat  of  the  penal  fiun  of  6oo/.  to  the  Plaintifis  and  one  fF.IL  lhloed^ 
Uioa^'?ttw*ar  ceafed;  and  aMbof  the  condition,  which  was  asfoUows: «« Wh&m 
by  the  condition  «  the  above-named  Plaintifis  and  W.H.^  at  the  fpedal  inibsee 
JllV^Ien*b^way  "  ^^  requeft  and  for  the  only  proper  debt  <rf  the  above-bond 
of  iDdemnity.      «  defendant  and  T./Z.  in  and  by  one  bond  or  obligation  besiiif 

<«  date  ^c.  became  joindy  and  ieverally  bound  together  widi  tkt 
<<  laid  Defendant  and  T.R.  unto  R.  Wright^  of  4v.  inthepoul 
*<  fum  of  600/.  with  a  condidon  there*under  written  that  tf  die 
'<  faid  Plaintifis  and  W.H.  and  the  Defend^t  and  JIJS.  oriboie 
*<  or  one  of  them  their  or  fome  or  one  of  their  heirs  execoton 
<^  or  adminiftrators  fiiould  and  did  well  and  truly  pay  or  csoft 
'*  to  be  paid  to  R.  Wright  300/.  with  lawful  inter^  for  the  fame 
<^  in  manner  following  that  is  to  fay  100/.  osk  the  loth  of  J*- 
H  nuary  1788  with  lawful  interefl  on  300^,  looA  on  the  ictk 
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^*€i  Jasmary  1789  with  hwfol  intereft  on  ico/.,  and  the  re-       1797. 
^  mainmg  ioo2L  on  the  loth  of  January  1790  with  lawfol  in-        ■ 
^  tereft  on  the  iame^  then  the  faid  obligation  to  be  void:  npw      Holmss 
^  the  condition  of  the  above-written  obligation  is  fuch»  that  if      Bjiosst. 
**  the  fidd  Defendant  and  T.  R.  or  one  of  them  their  or  one  of 
^  their  heirs  executors  or  adminiftrators  do  and  ihall  well  and 
^  truly  pay  or  caufe  to  be  paid  to  the  iaid  R.  Wright  his  execu-^ 
«<  tors  adminiftrators  or  affigns  the  iaid  fum  of  300/.  and  the 
<*  intereft  thereof  on  the  dap  and  times  and  in  the  manner 
<<  limited  and  iqppointed  in  and  by  the  condition  (rf*  the  faid  in 
**  part  recited  obligation  and  according  to  the  true  intent  and 
^  meaning  thereoi^  and  thereby  acquit  releafe  and  difchaxge  the 
^  iaid  Plaintifis  and  W.  H.  their  and  each  and  eveiy  of  their 
^<  heirs  executors  and  adminiftrators'  goods  and  chattels  lands 
<<  and  tenements  of  and  from  the  iaid  recited  obligation  and  all 
'<  fum  and  iums  of  money  therein  and  in  the  condition  thereof 
^  mentioned  and  thereupon  to  grow  due  for  the  iame,  and  alio  of 
'^  and  from  all  a^ons  iiuts  pa3rments  oofts  charges  damages  and 
**  expences  which  may  ariie  happen  or  accrue  to  them  the  iaid 
^^  Plaintiffs  and  W.  H.  their  or  any  of  their  heirs  executors  ad- 
<<  miniftrators  or  affigns  for  or  by  reafon  of  their  becoming  bound 
<<  with  Oie  iaid  Defendant  and  T.  iL  to  the  iaid  /{.  Wright,  as 
,  <<  aforeiaid  then  the  above-written  obligation  to  be  void  otherwiie 
'<  to  be  and  remain  in  full  forte  and  virtue."     The  Defendant 
then  pleaded  to  the  firft  count  <<  that  the  faid  Plaintifls  have 
^<  not  nor  hath  either  of  them  at  any  tune  iince  the  making  of 
^^  the  iaid  recited  writing  obligatory  and  condition  thereof  hi- 
*^  therto  been  in  anywiie  damnified  by  reaibn  or  means  of  the 
^^  iaid  recited  writing  obligatory  or  the  iaid  condition  thereo£ 
*'  And  this  3^.  wherefore''  S^.   To  the  other  counts  he  pleaded 
nil  debet  and  a  iet  oft; 

The  Plaindffi  replied,  that  th^  were  damnified  in  conie- 
quence  of  having  been  obliged  to  pay  the  iiun  of  money  for  ' 

which  they  had  become  jointly  bound  with  the  Defimdant 
and  T.  A,  and  alio  the  cofts  of  a  certain  a£Uon  for  the  reco- 
very of  the  iame  brought  againft  them  by  the  executors  of 
E.  Wright.  ^ 

To  this  replication  there  was  a  i{)ecial  demurrer  and  joinder. 

WiUiams  Serjt.  firft  argued  in  iu^iport  of  the  demurrer ;  but  as 
the  Court  gave  no  opinion  upon  the  replication,  the  cauies  of  de- 
murrer and  argument  thereon  are  here  omitted.  He  then  con- 
tended that  the  bond  on  which  the  Plaintiffi  had  declared  being  in 

fubftancb 
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iiibftance  an  indemnity  bond,  though  not  preci&ly  esprefled  to 
be  fo  in  the  condition,  the  plea  of  nan  damnificatus  was  tlierefere 
proper.  He  obierved  that  die  Defendant's  bond  was  oonditicHied 
for  the  payment  of  the  principal  and  intereA,  for  which  d» 
Plaintiff  had  engaged  themfelTes,  and  therein^  to  acqpiit,  releaft^ 
and  difcharge  them ;  that  the  obje£i  of  the  condition  was  indem- 
nification, and  that  the  having  pointed  out  the  mode  by  whidi 
the  indemnification  was  to  be  made  would  not  alter  the  natme 
of  the  condition. 

Shepherd  Seijt.  was  to  have  argued  ou  the  other  fide; 

But  the  Court  were  of  opinion,  that  the  plea  of  non  damn^ 
catus  was  no  aniwer  to  that  part  of  the  condition  by  which  die 
Defendant  undertook  to  pay  the  fum  for  which  the  Plaii^ 
bound  themfelves  (a),  and  was  therefore  bad. 

Judgment  for  the  Flainti&  (h] 


(d)  It  feeni*,  however,  that  mm  iammlf~ 
cafut  would  not  hare  been  a  good  plea  in 
this  cafe,  even  if  the  condition  had  not  been 
for  payment  of  a  Turn  of  money.  For  in  1 
note  to  Ctithr  V.  Scmtbtrfi^  I  Sautul^  Il6.b7 
Mr.  SerjL  Wiiliamty  thisdiflio&km  it  t^Ken. 
Where  the  condition  is  to  dlfiharg*  or  atqvii 
the  PlahntiflFfrom  fuch  a  bond  or  other  par- 
ticuUr  thing,  the  Defendant  muft  fet  forth 
afSrmatively  the  fpecial  matter  of  perform- 
ance :  buttvben  the  condition  is  to  difcharge 
and  acquit  Plaintiff  /rem  .any  dammge  by 
reafon  of  furh  bond  or  other  particular 
thing,  then  non  damnificatvt  is  a  good  plea. 
See  the  authorities  there  cited. 


(Q  Analogous  to  this  cafe  u  pnodjli 
are  thofe  decifions  where  it  bat  t«ea 
holden,  that  if  a  bond  hm  coodirkaed  I'or 
the  payment  of  a  fum  €i  nnc«cj  at  a  co^ 
tain  day,  though  reaUy  gWen  by  vir  cf 
indemnity,  the  debt  accrues  from  tk^ 
mentioned  in  the  condition,  and  doet  act 
await  the  damnification .  Tcuifiat  t.  Mtr- 
tinmmntt  %  Term  Mep.  X<X>.  M*rtm  v.  Cmrt, 
2  Term  Ret.  64O.  and  H^dgAtn  etni  dhm 
w.  Belly  T  Term  Rep.  ^^^ — Korb'ng  Ahr^ 
the  bond  can  be  pleaded  10  (hew  that  ir 
is  an  indemnity  bond.  Meaje  v.  Jl£»^^ 
Cowp.  47. 


w.icth.  Shum  and  Others  v.  Farringtox. 

^  Eap,  85. 

Debt  on  bond        F)EBT  OH  bond  for  2000/. 

conditioned  for  Upon  Oyer  craved  it  appeared  that  the  Defendant  and  one 

iccoun't*torfie°^  jBo4^  Spratlm,  the  elder,  became  jointly  ancj  (ererally  bound 
Piabititfs  of  all  to  the  Plaintiffs,  as  brewers  and  copartners,  in  the  above  fuin> 
fhouid  receive  aa  Conditioned  for  the goodbehaviourofUoier^^^fl/Z/n,  theyounger, 
their  agent.  De-  employed  by  the  Plaintifis  as  their  agent  or  faAor  in  their  bufi- 
performance  in  ^^s  ^8  brewcrs,  and  for  his  duly  rendering  and  paying  to  the 
the  wordi  of  the  Plaintiffi  a  true,  and  juft,  and  feir  account,  payment,  and  delivery 

condnion.  rii  »        %  »^t       »      1    1         •  i»  i-  1 

Plaintiffs  reply     of  all  monies,  bills,  4*^.  belonging  or  relatipg  to  their  trade  ai 

that  7.  S.  re- 
ceived divers  fuma  of  money  amounting  to  2000/.  belonging  and  relating  to  the  Pluntift*  bufiocfi  »*  tbdr 
agent,  and  hath  not  rendered  to  the  Plaintifis  an  account  of  the  faid  lOOoA  or  any  pait  thereof.    Xbis  n- 
j^cation  being  fpecially  denuxrcd  to  for  genciility,  wai  held  fufficiwL 

fudi 
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fuch  agent  or  fiiAor,  wherewith  he  fliould  be  cntrufted  or  which        1 797. 
he  (hould  receive  or  be  concerned  in  as  agent  for  the  PlaintifS. 
The  Defendant  pleaded  that  Robert  Spratlirtj  the  younger,  was 


Sbum 

employed  as  the  Plaintiffs'  agent  at  Colchejler^  and  averred  per-   Farwkotoii. 
formance  in  the  words  of  the  condition. 


Replication,  That  "  the  faid  Robert  Spratlin  the  yoiuiger 
whilft  he  fo  continued  to  manage  and  condu6l  the  faid  buiinefi 
of  the  Plaintifis  as  their  agent  or  faAor  to  wit  on  the  30th  of 
*<  OSioher  1 793  and  on  divers  other  days  and  times  between  that 
day  and  the  ift  of  July  1796  at  the  town  of  Colchejler  afore- 
faid  under  and  by  virtue  of  tfie  faid  appointment  received  divers 
^  fums  of  money  amounting  to  a  large  fum  of  money  to  wit  the 
*^  fum  of  2000/.  belonging  and  i*elating  to  die  faid  trade  and  bu- 
^^  finefs  as  fuch  agent  or  &6lor  as  aforefaid,  and  hath  not  ^en 
^  rendered  and  paid  unto  the  Plaintiff  or -either  of  them  a  true 
•*  juft  and  fair  account  payment  and  deUvery  of  the  faid  fum  of 
**  2000/.  or  any  part  thereof  but  then  and  diere  wholly  refufcd  ' 
"  and  neglefted  fb  to  do  contrary  to  the  form  and  effe6l  of  the 
*^  fcid  condition  And  this  Sfc.  Wherefore"  fy:. 

To  this  the  Defendant  demurred  fpeciaily  "  for  that  it  does  not 
<<  appear  in  and  by  the  faid  replication  of  the  Plaintififsfrom  whom 
<^  or  in  what  manner^  or  in  what  proportions  the  faid  fums  of 
<^  money  in  the  faid  replication  mentioned  amounting  to.thefaid 
•*  fum  of  2000/.  in  the  faid  replication  mentioned  were  received 
"  by  the  faid  Robert  Sp^oHtn  the  younger/* 
Joinder^in  demurrer, 
'  Le  Blanc  Seijt  in  fupport  of  the  demurrer.  This  demurrer  is 
drawn  ontheauthority  ofjonesv.  Williams^  and  another ^  Doug.  215. 
One  caufe  of  demurrer  there  was,  that  it  was  not  fliewn  from 
whom  the  money  was  received ;  and  according  to  my  note  of 
that  cafe,  when  it  was  infifled  upon  in  argument  that  it  was  not 
neceflary  to  particularize  the  receipt,  Lord  Mansfield  faid,  that  it 
clearly  was  neceflary,  and  mentioned  the  8  4*  9  Will.  3,  c,  li« 
This  cafe  is  flronger  than  that  in  Douglas^  for  there  the  embezzle- 
ment was  charged  as  having  been  committed  on  one  day,  whereas 
here  a  fpace  of  three  years  is  comprehended,  and  di'oers  fiuns  are 
laid  as  having  come  to  /Z«  SpratlMs  hands  withoutfhewing whence 
they  came.  This  allegation  is  fb  general  that  the  Plaintifis  may 
prove  the  receipts  in  any  ^way  they  pleafe,  and  the  Defendant  cao:- 
not  know  what  evidence  it  will  be  necefiaiy  for  him  to  produce 
an  order  to  meet  the  charge.    The  cafe  of  Blench  y.  Pearce, 
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1 797.        I  Lev.  94.  (cited  by  Mr.  J.  Heath)  where  a  general  replication  <rf 

■      this  kind  was  held  good,  is  open  to  two  obfervationfi^  firft,  that  it 

^"^"**  .  is  not  the  note  of  Levinx  himfelf  who  was  ill  during  the  whole 
Fariingtok.  Term  in  which  it  was  decided ;  fecondly,  that  the  Court  iaidthat 
fuch  a  replication  was  well  enough  in  debt  on  bond  where  €D 
any  breach  the  penalty  and  not  the  damages,  was  to  be  reoovefed, 
but  that  it  would  be  otherwife  in  covenant(a),  where  the  reooo' 
pence  is  in  damages.  Now  fince  the  S  4* 9  JViU. 3.  c,  i  i*yr8.die 
PlaintifFindebt  on  bond  can  only  obtain  damagesfor  fuch  breaches 
as  heafligns(6):  debt  on  bond  and  covenant  therefiue  now  ftanl 
i4)on  the  iame  footing  in  this  refpe£l,  and  this  probably  w» 
Lord  MansfieliTs  reafon  for  alluding  to  the  8  4*  9  fVill.  3.  aocoid- 
ing  to  my  note  of  Jones  t.  Williams*  The  Plaintifib  Ihouki  haie 
ipecified  the  nature  of  the  receipt:  as  whether  the  money  was 
received  o(  them,  or  their  cuftomers :  had  they  alled^ed  flMl 
B.  Spratlin  received  fo  much  in  the  retail  way,  that  would  hm 
been  fufBcient  to  inform  the  Defendant  what  charge  he  had  to 
meet  The  parties  cannot  go  to  iilue  on  the  general  plea  of  ptf^ 
formance,  San/re  v.  Minns,  C&mp.  5  78.  and  this  replication  is  litde 
lefs  general  than  fiich  a  plea. 

ClaytonSGf^t.c<mtrd.  InZiUto.42i«  it  is  laid  by  t^e Court  that 
when  matter  tends  to  great  prolixity,  aconcifemann«*of  pleadisg 
ought  to  be  admitted  {c).  Had  we  ftated  the  account  b^een  K 
Spratlin  and  the  I^aintifis,  it  would  have  rendered  the  pleadings 
intolerably  prolix.  Previous  to  the  cafe  oi  Jones  v.  ffJUiains^  the 
form  of  pleading  was  the  fame  as  that  here  made  uie  of.  That 
cafe  was  little  difeufled,  and  no  authorities  were  cited  in  fuppc^ 
of  the  determination.  Inhord  Arlifigtonv.Mej/rickey  iSaund.^iy 
which  was  debt  on  bond  for  the  performance  of  covenants,  and 
performance  pleaded,  the  replication  was  general  that  the  Defen- 
dant had  received  a  certain  fum  for  letters  and  packets,  and  had 
not  accounted  for  the  fame  with  the  poft-oifice,  and  though  SatPt- 
ders  took  exception  to  the  replication  upon  other  grounds^  no 
objedlion  was  made  to  its  generality.  So  in  Ldlli/s  Entr.u^ 
there  is  a  precedent  of  the  fame  kind.     The  fame  £>nn  was  6)1- 


(«)  Vi.l  torn.  Pmrrwf  v.  ChevMliert  I 
•S«/i.i39.  iLd.Raym,  41%,  S.C.  where 
Hplt  Ch.  J.  and  Gould} Sty y  that  more  cer- 
tainty it  requifite  in  ch«  replication  in  debt 
on  i»ond  than  in  the  breach  in  covenant. 
In  that  cafe,  which  wat  covenant,  the 
breach  laid  was  for  felling  diverfis  diehwt  H 
"^'icihu*  httxoefnfueb  a  day  aadfmcb  a  d0f  to 
H,  and feveral perpms  vnknoxvn^  and  it  waf 
movjed  hi  arreftof  judgmenithat  the  birtach 


was  uncenain  as  to  timts  aniptrfim;  k: 
held  well  enough. 

(A)  See  a  very  full  note  on  this  fubjeft  e 
I  Sauni,  58.  by  Mr.  Serjt.  Wmmmu 

{f)  Vid.  efiam  ATtmU  r.  BtiiUy  O*. 
Elix,  749.  Brahan  v.  Bacmt^  Cro,EU*,^\^ 
Crypt  f.  Barirtony  3  JBw^.31.  BomL  v. 
Frott.  Sty,  4%Q.  4a8,  Jmay  r.  Jtmy 
Sir  r.  Raym.  8.  and  yAifim  v.  Stewtrt, 

1  Term  Rfp.  753-  per  BuUn  h 

lowed 
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lowed  in  Cormoallis  v.  Savery^  2  Burr,  772.  and  held  good  on        i797» 
demurrer.     The  averment  there  was,  that  the  Defendant  as      ■ 
agent  to  a  regiment  had  receivedjeveraljums  of  money  amount-'        ^^^^ 
ing  in  the  whole  to  14,000/.  on  account  of  the  regiment,  and  Farrikoton. 
had  ;iot  paid  them  over.     To  the  fame  purpofe  may  be  cited  the 
ieveral  replications  in  Simmons  v.  Ijar^home  {a)j  2  Wilf.  ii* 
Wright  V.  Buffellj  3  Wtlf.  535.  and  The  Iri/h  Society  v.  Need- 
ham^  I  Term  Rep.  483. 

Le  Blanc  in  reply.  None  of  the  cafes  cited  are  authorities 
to  govern  the  prefent  The  du^um  of  the  Court  in  Lutmytche 
muft  be  read  with  this  qualification :  that  the  concifeneis  alluded 
to  be  confiftent  with  juftice.  lu  Saunders  the  averment  that 
the  money  was  received  Jbr  letters  and  packets  was  fufficiently 
precife.  With  refpeA  to  Comwallis  v.  Savery^  it  was  there 
averred,  that  the  money  was*  received  from  the  Paymafter 
General,  which  differs  it  from  this  cafe,  where  it  is  not  ftated 
from  whom  the  foms  were  received.  There  alio  the  demurrer, 
though  profefiing  to  be  Special,  was  in  biSi  but  general,  fince 
the  epithets  do  not  amount  to  an  affignment  of  any  ipecial 
caufe.  So  the  cafes  of  Wright  v.  Buffel^  and  The  Iri/h  Society 
V.  Needham^  were  both  on  general  demurrer,  and  this  point  was 
not  railed. 

Eyre  Ch.  J.  When  1  read  this  demurrer,  it  appeared  to  me 
n  point  of  extreme  conlequence,  fince  any  departure  from  the  ^ 

general  way  of  Hating  the  breach  ufed  in  this  replicatk>n  would 
lead  to  an  inconvenient  length  of  pleading,  which  the  Court  will 
not  determinetobe  necefiary  unleis  compelled  by aferiesof  autho- 
rities.    One  decided  cafe  only  has  been  cited ;  but  that  cafe  does 
not  dire6l  how  the  ftatement  fliould  be  made^  for  the  extent  of 
Jones  V.  Williams  is,  that  enough  was  not  there  ftated.     I  confe6 
I  am  not  fatisfied  that  the  dedfion  of  that  cafe  was  confiftent  with 
the  general  rules  of  pleading.     Whether  a  breach  be  fiifficicntly 
affigned  or  not,  is  to  be  decided  by  the  rules  of  law  and  the  forms 
of  pleading.   By  the  former  the  party  muft  fliew  ibme  teJSt  which 
is  a  breach  in  the  words  of  the  condition*     Where  many  fumi 

(a)  Qnmre  tarn.  For  there,  to  debt  on  was  held  well  enough  on  general  demurrert 
bond  to  Ckve  harmleis  from  ezpences  by  rea-  the  Court  feemed  to  intimate  that  it  might 
f on  of  naming  one  to  a  ctiracy»  or  from  fuits  have  been  otherwife  on  bipedal  demurrer, 
by  rea(bn  thereof,  nm  dammificatuf  being  Bot  the  ctrcinnftances  of  the  damnificatioii 
pleaded,  the  Plainciff  replied  that  he  was  were  in  that  cafe  more  within  the  know- 
obliged  to  pay  fucb  a  fumby  reafonof  fuch  ledge  of  the  obligee  than  of  the  obligor, 
nomination,  without.  Ciyiog  i^w  he  waa  whereat  that  ohfervitioQ  does  not  apply  cO 
obliged  to  pay  land  thoi^tbtre|ilicatioa  tiM  fji^dptl  c«ft> 
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1 797.       have  becu  received,  it  is  not  each  Aun,  but  all  taken  togethtft 
■      that  conftitute  the  biMch,  which  Kiuft  thereibre  be  fi>  ftated. 
SuuM        ^j  ^^  {uma  Co  received,  are,  according  to  the  conditioo  to  be 
Faiiinotom.  duly  delivered.     Here  then  the  plaintiff  ftates,  that  A  Spradin 
has  received  dix)ers  Jions  of  money^  and  has  not  givettj  reniard, 
andjpaid,  ^c,  in  the  words  of  the  conditi<Hi«     This  allcf^stifln  ii 
indeed  general,  bat  from  the  nature  of  the  &A  it  could  not  be 
otherwife.     It  was  not  contended  in  argument  that  extreme  fU' 
ticularity  yra»  requifite,  or  that  every  fum  need  be  ftated;  hot  it 
^as  iaid  that  the  defcription  of  Uie  receipt  fliould  have  bees 
ihewn,  that  the  money  received  by  R.  Spratlin  muft  be  dirided 
into  two  clafles,  viz.  money  received  from  his  employers  and 
money  received  fix>m  thecuftomers,  and  that  it  fhould  have  bees 
ihewn  to  wtdch  of  thele  doffes  the  fums  received  bekmged. 
This,  however,  is  but  an  imaginary  divifion,  for  ftill  the  partiaihn 
would  be  unknown.     The  Defendant  only  experiences  the  fime 
difilculty  which  occurs  in  all  matters  in  pais  which  come^^efive 
the  Ccouts,  efpedaHlj  on  the  general  iffue.     This  difficobj  11 
unavoidable,  for  in  pais  &£ts  may  be  either  fin^e  or  aocumi- 
lated.^    Tliough  the  books  afford  no  exprels  decifions  ontbif 
fubje6l,  yet  a  feries  of  (imilar  repUcations  are  fufficient  toefts- 
blifli  the  form  of  pleading.     Had  the  form  adopted  in  the  aSa 
cited  been  thought  deficient  by  the  profeffion,  an  exception  to  it 
would  certainly  have  been  taken.     None  having  been  taken,  ^ 
may  infer  a  concurrence  of  opinion  fufficient  to  outweigh  th« 
authority  of  one  vague  cafe  like  that  in  Dauglasy  which  points 
out  no  way  of  framing  a  replication,  and  which  neceflarily  teDcb 
to  load  tlie  record  with  a  multitude  of  all^adons.  I  am  there- 
fore of  opinion,  that  this  replication  is  agreeable  to  the  roles  of 
law  and  precedents.     It  is  a  rule  tliat  iffue  cannot  be  taken  on  a 
plea  of  general  performance,  becaufe  fuch  a  plea  goes  to  a  multi- 
tude of  fa£l6,  one  of  which  the  Plaintiff  muft  iele6l.     But  where 
a  covenant  relates  to  one  fa6l  only,  iffue  might  be  tak^i  on  the 
plea  of  performance  without  any  ot^eAion,  were  it  not  for  the 
^    general  rule,  which  requires  that  to  fuch  a  plea  the  Plaintiffi  muft 
reply.     The  argument,  therefore,  which  has  been*  drawn  from 
that  rule,  affords  no  obje£iion  to  this  replication  when  the  plain, 
tifis  have  fhewn  one  breach  in  the  words  of  the  condition.    I 
think  we  ought  to  difcourage  demurrers  of  this  kind. 

Heath  J.  This  demurrer  refts  folely  on  the  cafe  in  Dot^aSj 
and  the  cafes  cited  the  other  way  prove  that  the  rule  there  laid 
flown  is  jieither  coofift  wt  with  the  cuJT^t  of  authorities  previous 

ti 
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tothattime,norhasfincebeenuniverfallya6ledupon.  Mybrother        I797- 
Le  Blanc  admitted  that  it  was  not  neceflary  to  ftate  each  parti-      ■ 
cular  film,  but  according  to  the  calfe  in  Douglas  fuch  a  ftate-  p^iiiikjtoii- 
ment  would  be  neceflary,  for  no  rule  can  be  laid  down  limiting 
die  degree  of  particularity  to  be  employed.     The  breach  in  fub- 
ftance  is,  that  R.  Spratlin  has  not  accounted  for  what  he  has  re- 
ceived.    Thefe  parties  might  have  divided  Ihe  condition  of  the 
bond  into  diftinS;  parts,  which  would  have  compelled  the  Plain- 
tiff to  fele6l  his  breach,  and  aflign  itfeparately.     The  method  of 
averring  Barratry  is  a  ftrong  inftance  of  the  concifenefi  allowed 
in  pleading. 

RooKE  J.  The  authorities  cited  of  a  date  previous  to  the 
cafe  in  Douglas^  fliew  the  pra6lice  before  that  deoifion  to  have 
been  in  favour  of  this  replication.  It  is  fufficient  that  the  breach 
is  affigned  in  the  words  of  the  condition. 

TAe  Court  were  about  to  give  judgment  [a)  for  the  Plainttfis, 
but  on  the  application  of  Zr^  Blanc,  gave  him  leave  to  withdraw 
hi»  demurrer  and  rejoin. 

{a)  A  ^wAzrci^^ci  Barton  and  Another     lar  dedfion.     8  71  ^.  459.  approviiig  the 
V.  fVM  and  Another f  executqrt,  camt  on  ia     above  decifion  againit  cbe  c jfe  in  Daufiaj, 
JS,  A.  Hiii,  40  Gm.j.  and  received  a  fitni. 


M.  xxth. 

Murray  t;.  Hubbart.  7  Ba/,  384. 

2NnvMef,  l8f . 

•^UE  Defendant  in  this  cafe  being  arrefted  on  a  capias  ad  refpanr  Defendant  being 
^    dendwnj  iflued  againft  him  by  the  name  o£  Francis  Hubbart,  ^^  rf^,  jy! 
put  in  bail  by  the  name  of  Samuel  Hubbart  Upon  this  the  Plain-  pot  in  bdi  by  tbe 
tiff  declared  againft  him  thus :  <'  Samuel  Hubbart  arrefted  by  the  ^^^^^^dz^ 
<<  nojaeoS  Francis  Hubbart  was  attached  to  anfwer  George  Murrey  ciared  thus-. 
*^  of  a  pleaof  treipa&oti  thecaie"  8^c.  and  throughout  the  declara*  I  ^  tfae^name  of 
tion  called  him  Samuel.      The  Defendant  pleaded  as  follows ;  ^  F,H.  was  at. 
<<  And  the  faid  Samuel  Hubbart  againft  whom  the  faid  or^pnal  « f^er^b'^.*^' 
**  writ  of  the  fitid  George  hath  been  fuedoutby  the  name  oi Francis  Defendant  witU- 
**  Hubbart  in  his  proper  perfon  comes  and  pleads  that  he  was  pi^d?alw[e^ 
**  baptized  by  the  name  of  Samuel  Hubbart  at  Bq/tonmihe  State  wtnt.<»f«*>«  «* 
^'  of  Mqffackuffets  in  North  America  and  Iby  the  name  o[  Samuel  s.  H. ;  PUintiff 
"  Hubbart  hath  always  hitherto  fincehis  baptifin  been  called  and  *^^°?  treated 

„i  -r       >         ^j»-i*i-/i         1  -.^  this  mea  M  a  nui- 

<*  known,  to  wit  at  London  aforemid  m  the  panib  and  wara  afore-  my,  and  %ned 
"  faid;  without  this  that  the  faid  Samuel  now  is  or  at  the  time  of  |^*"^  c^lJIn" 
'<<  filing  forth  the  faid  original  writof  die  faid  George  was  or  ever  rtfiiftd  t«  (et  it 
«  before  had  been,  or  ever  fince  hath  been  called  I]ty  the  Chriftiaa  *^^ 
'*  name  of  Francis,  as  by  the  faid  writ  is  above  fiippofed.     And 
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*^  this  he  the  faid  Samuel  is  ready  to  verify.  Wherefore  he  pnp 
*^  "^judgment  of  the  faid  writ  and  that  the  fame  may  be  quaflied*' 
In  fupport  of  this  plea  in  abatement,  ih&re  was  the  ufiial  affi- 
davit of  the  truth  of  its  contents. 

Early  in  this  term  an  application  was  made  to  the  Comt  on 
the  part  of  the  Plaintiff  for  leave  to  treat  this  plea  as  a  nulli^, 
and  to  fign  judgment  notwithftanding.  But  the  Court  refiifed 
to  make  any  rule  in  that  ftage  of  the  proceedings,  laying  tiut 
the  Plaintiff  might  fign  judgment  if  he  thought  proper,  and  lesTe 
it  to  the  Defendant  to  move  to  fet  that  judgment  afide. 

Accordingly  judgment  having  been  figned  by  the  Plaintzl^ 
and  a  rule  ni/i  obtained  by  the  Defendant  to  fet  it  afide  hr 
irregularity ; 

Claj/ton  Seijt  ihewed  cauie  and  contended  that  the  Defiaadnxt 
having  appeared  by  the  name  of  Samuel^  the  Plaintiff  had  a 
right  to  declare  againft  him  by  that  name.  Hcde  v.  Ftmk^ 
2  Wilf  393.  and  Doo  v.  Butcher,  3  Term  Rep.  611.  That  diis 
plea  was  a  nullity,  for  there  could  be  no  plea  to  the  writ  without 
<yer  i  Com  Dig.  tit.  Abatement  (H.  i.),  {a)  that  the  Court  would 
not  now  grant  c^«- of  the  writ ;  Boats  y.  Edwards  (6),  Lkmg.  228. 
and  that  if  the  plea  were  a  nullity  the  Plaintiff  might  fign  judg- 
ment. Wagjiaffe  v,  Long^  Barnes^  263.  ed.  3.  He  also  dtel 
Sir  William  Hick^s  cafe,   i  Fent.  154. 

Heywood  Serjt.  contra  infifted,  that  if  the  pica  were  bad  it 
ought  to  have  been  demurred  to:  that  there  was  no  authority  in 
the  books  in  which  oi/er  of  the  writ  had  been  craved  in  order  to 


(a)  So  in  Thchairs  Di^eft,  lib.  lO.  cap. 
2.yi  I.  it  is  faid  **  Bomme  nt  putt  dire  rietts 
al  Brief  e  dtvant  oier  eu  del  Brief e  \  pur  que 
demandom  cler  del  Briefe**  and  S  rail  on 
Oil  5.  cap.  17.  it  there  cited. 

{h)  See  alfo  R^.  G^n.  7",  19  Geo,  3.  B,R. 
to  the  fame  effe^,  and  Spalding  v.  Mure^ 
6  Term  Rep,  364.  where  the  Court  i^iid 
"  formerly  a  variance  between  the  writ  and 
declaration  might  have  been  taken  advan- 
tage of  by  the  Defendant's  craving  oyer  of 
the  writ ;  but  the  Court  have  laid  down  4 
rule  that  the  Defendant  (l^all  not  have  oyer 
of  the  vtrrit  for  the  purpofe  of  fetting  aGde 
the  proceedings."  According  to  the  report 
Hi  Douglas  of  Boats  V.  Ed-wards,  a  cafe  in 
the  common  pleas  was  much  reUed  on, 
which  cafe,  as  appears  from  the  note,  was 
Fords,  Burnhaniy  Bar  net  340.  ed,  3.  There 
Defendant  having  pleaded  a  tender  ante 
diem  impetrat :  brev :  orig:  Plaintiff  replied 


an  original  before  the  tender;  upon  whidi 
Defendant  prayed  oyer^  which  was  drned ; 
and  it  ivas  faid,  that  **  the  Court  never  i&xke 
rules  for  oyer  of  originals  which  are  mat- 
ters of  record."  It  is  10  he  remarkfi, 
however,  that  the  Defendant  in  that  c-fe. 
by  the  regular  courfe  of  pleading,  inflcad 
of  praying  oyer,  ihould  h;»ve  rejr  inec  trl 
tiel  record:  and  that  in  two  fubfe<jtjcrt 
cafes,  viz.  VanderpUnk  v.  Banh^  CB^ 
2  fVilf.  85.  and  Hole  v.  Finch,  %  WHf.V^y 
the  Court  of  Common  Pleas  held,  that  a 
variance  between  the  writ  and  count  can- 
not be  taken  advantage  of  wkboui  cra*Jc? 
oyer  of  the  writ ;  but  in  neither  of  tbcfs 
cafe  J  was  it  faid,  that  if  ttyer  had  beea 
craved,  it  would  have  been  refufed,  thoc;Q 
in  the  latter  it  was  faid,  that  in  fuch  a  csie 
the  Mafter  of  the  Rolls  on  application 
would  order  right  orisioab  10  be  made 


our. 
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plead  mifhomer  in  abatement ;  and  that  this  therefore  was  an  ex*        1 797. 

penment,  for  if  the  Plaintiff  had  demurred  he  could  only  have      

had  a  judgment  of  rejpondeas  ou/ler.     He  urged  that  this  was      Mo»»at 
not  a  plea  to  the  jurifdidion,   but  to  the  perfbn,  and  that  no      Hobbart. 
plea  to  the  perfon  could  be  pleaded  after  oyer,     TheloaWs  Dig. 
L  14.  c.  5.  and  that  a  precedent  of  fuch  a  plea  pleaded  without 
oyer  was  to  be  found  in  Afton's  EntHes  {a)y  i  pL  2. 

Cur.  adv.  vult* 
The  judgment  of  the  Court  was  this  day  delivered  by 
Eyre  Ch.  J.  On  looking  into  the  record,  it  appears  to  us 
that  the  plea  proceeds  upon  a  miftake  of  the  ftatement  of  the  writ 
in  the  declaration :  it  fuppofes  the  writ  to  have  been  fued  out 
againil  the  Defendant  by  the  name  of  Francis^  whereas  the  plea 
alleges  that  his  name  is  Samuel.  But  the  writ  as  recited  at  the  head 
of  the  declaration  is  not  SLg^xn&  Francis,  but  agSiiiA  Samuel ;  it 
is  that  Samuel  was  attached  to  aniwer;  Samuel  arrefted  indeed  by 
the  name  of  Francis ;  the  arrell,  however,  is  not  the  operation  of 
the  writ,  but  of  tlie  mefhe  procefs,  which  is  out  of  the  queftion 
after  appearance.  Now,  taking  it  that  the  writ  is  recited  to  be  a 
writ  againft  Samuel,  the  plea  only  affirms  the  writ :  taking  the 
plea  to  amount  to  a  denial  that  the  ivrit  was  againft  5a;;^2^/,  and  an 
averment  tliat  it  was  againft  Francis,  it  is  clear,  (widiout  entering 
into  the  queftion  of  oyer,  and  the  learning  on  that  fubjedl,)  that 
the  Defendant  muft  ofter  in  fome  manner  to  make  out  thecontents 
of  the  matter  of  record ;  this  he  has  not  done,  miftaking,  as  we 
fuppofe,  the  import  of  the  recital  of  the  writ  in  the  declaration. 
If  it  be  faid  that  the  writ  ought  not  to  have  been  to  recited,  it  may 
be  anfwered,  firft,  that  is  not  now  the  queftion ;  and  fecondly, 
there  is  no  reafbn  why  it  ihould  not  be  fo  recited;  for  the  obje6iion 
to  the  mefne  procefs  being  cured  by  appearance  in  die  true  name, 
the  writ,  whenever  it  is  properly  called  for,  will  be  found  to  b^  a 
writ  againft  the  party  by  his  true  name.  In  the  cafe  of  Hole  v. 
Finch,  the  parties  being  probably  aware  how  eafily  the  miftake 
in  the  mefhe  procefs  would  be  re6lified  upon  the  record  after 
appearance,  apphed  to  fet  afide  the  mefhe  procefs  for  irregularity. 
The  application  before  appearance  would  in  all  probability  have 
been  granted.  But  the  Court  refufed  to  do  it  after  i^pearance^ 
and  intimated  that  the  miftake  might  be  cured  in  the  way  which  I  ^ 

have  mentioned.    The  cafe,  therefore,  comes  to  this,  that  fb  long 

(<j)  Vid.  etiam  RaJiaWs  Entr,  f'x  107.  was  grounded  on  a  mifnoaner  in  the  writ, 

Hemes  Pleader^  I. and  I Weni-wortVi Sjfi,  the  court  Teemed  to  think  that  fy<r  (hbuld 

tf  Plead,  9.  38.  47.     However,  in  Hole  v.  have  been  aaved. 
Fincb^  7,  Wilf.  293.  where  the  objediion 
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1797.       AS  it  is  the  praAke  of  the  Court  to  iflue  the  mefiie  prooefi  firft^ 
'  md  to  allow  an  original  to  be  fued  out  afterwaitb,  if  neoeffsry 

MuR&AT  1^  fubftantiate  the  proceedings,  no  advantage  can  be  taken  after 
HuBiAsiT.  appearance  of  a  mifiiomer  in  the  meEne  proceft.  1^  indeed,  the 
Plaintiff  carry  theikme  miftake  into  the  dedaratioiiy  the  {desof 
miihomer  will  ftiU  be  open  to  the  Defendant^  for  then  both  the 
writ  and  the  declaration  will  appear  upon  the  record  to  be 
againft  the  Defendant  by  a  different  name  firom  that  which  the 
plea  ftates  to  be  the  name  of  baptifin,  and  fo  the  plea  will  be  an 
anfwer  to  the  writ  and  declaration.  Here,  aa  I  have  ofaftned, 
it  fays  no  more  than  the  writ  and  dedaoration  have  laid;  it  is 
not  an  exception  to,  but  an  affirmation  of  the  Plmntiff's  proceed- 
ings as  they  appear  upon  the  record.  The  plea,  therefore^  be- 
ing bad  and  whcdly  unavailing,  we  think  the  judgment  was  pro- 
perly figned;  but  as  the  caie  is  involved  in  ibme  perplexity,  it 
may  be  right  to  let  the  party  in  to  plead  upon  proper  terms. 

On  a  fubiequent  day,  however,  the  rule  was  difcharged  vith- 
out  cofts. 

//A.  13th.  ii^i^i^^ 

5  7'Je.49i.494> 

V/i.^^'i/p^r  Collins  v.  Martin  and  Others. 

%bIo,%.c.  31.  nr^His  was  an  a6Uon  of  trover  for  two  bills  of  exchange  dcpcK 
a  Cmmpk.  N.P.5'  -*-  fited  with  the  Defendants  under  the  following  circumftances: 
3  Campb,  303.      ^^  j^jjjg  ^^^^  f^^^  jjy  jjj^  Plaintiffs  to  Mefirs.  Nightingalfs,  his 

indorredTn'biank  bankers,  indorfed  in  blank,  in  order  to  be  received  by  them 
with^.hUbjink.  ^hen  due,  and  to  be  carried  to  his  account  In  the  linkers* 
when  due,  and  book  they  were  entered  ihort :  and  the  balance  c^  account  be- 
the  Utter  raife  tween  the  bankers  and  the  Plaintiff  was  in  favour  of  the  latter. 
them  by  pledging  The  Nightingales  being  in  want  of  money  depofited  the  bills  in 
them  with  c.       queftion,  amonir  others,  with  the  Defendants,    who  were  alio 

another  banker,     ^  j^i_  i  ij  ^-  --r 

and  afterwards  tMuikcrs ;  and  gave  them  an  acknowledgment  in  wntmg  for  s 
kecome  bank-     fmjj  ^f  money  received  upon  this  depofit*     The  Nighttrnda 

rupt  •  ji*  cannot  ^        o 

maintain  trover  having  failed,  this  a6lion  was  brought  to  recover  the  bills.  lyrt 
•winft  c.  for  the  Q^^  j^  b^foye  ^ho^  the  caufe  was  tried  at  the  GmUAaU^tdup 

after  Michaelmas  Term  1 796,  finding  upon  enquiry  that  there 
was  no  evidence  to  ihew  that  the  Defendants  knew  the  cinnmi- 
ftances  under  which  the  bills  came  into  the  hands  of  the  Night' 
ingalesy  or  the  fituation  of  the  account  between  them  and  the 
Plaintiff^,  dire6ied  a  nonfuit.  To  fet  afide  this  nonfuit,  a  nile 
ni/i  having  been  obtained  upon  a  former  day ; 

Le  Blanc  and  Palmer  Serjts.  in  the  courle  of  the  Term  ihewed 
caufe.  This  cafe  may  be  decided  without  breaking  in  upcHi  the 
doctrine  ef  pledges,  or  denying  that  bankers  are  in  ibnie  refpeds 

&aors. 
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fitAon.  The  taUacy  upon  which  the  motion  to  iet  afide  the  nbn-^  1 7P7* 
fuit  proceeds  is  this;  that  bankers  are  to  be  taken  abfblutely  at 
filers  in  every  cafe.  To  that  extent,  however,  the  cafes  have  not  ^ 
gone ;  though,  where  a  queftion  has  arii^  between  the  affignees  of  Ma&txv* 
a  banker  who  has  fiuled  and  his  cuftomer,  the  Courts  have  com- 
pared the  banker  to  a&Stor;  as  in  Zinei  v.  Walker^  2 Bl.  1 154.' 
The  analogy  does  not  hold  between  bills  and  goods,  for  the  pof- 
feffion  of  goods  does  not  veil  the  pn^perty,  fince  the  transferree*a 
title  can  never  be  better  than  the  transfenrePs.  But  with  reQ)e& 
to  biUs  the  whole  property  in  them  pafles  by  indorfement;  and  it 
is  immaterial  to  the  perfbn  who  takes  a  bill  with  a  blank  indorfe- 
ment, whether  the  title  of  him  from  whom  he  takes  it  be  good  or 
not  This  diftin£iion  has  been  acknowledged  even  in  cafes  where 
the  title  to  a  bill  has  been  derived  to  the  holder  from  perfims  whd 
obtained  it  by  finding  or  thefL  Grant  v.  Vaughanj  3  Burr.  1 5 16« 
and  Miller  v.  iZoc^,  i  Burr,  452.  Jt  makes  no  difference  wlu^ 
ther  the  conveyance  of  thefe  bills  was  abfblute,  or  whether  it  was 
only  Jiib  modo  as  to  the  time  or  conditions  under  which  they  were 
to'  be  held.  The  Plaintiff*  having  parted  with  the  whole  property 
in  the  bills,  and  put  them  into  the  hands  of  the  Nightingales  like 
a  marked  guinea  or  a  bank-note,  the  only  queflion  is,  Whether 
the  Defendants,  when  they  received  them  from  the  NightingaleSy 
paid  a  valuable  confideration  for  them?  That  indeed  is  not  de-  ^ 

nied ;  but  the  exception  taken  is  to  the  mode  of  transfer.  In 
fa6l,  the  Defendant  difcounted  the  bills  foir  a  part  of  the  time 
which  they  had  to  run,  the  Nightingales  referving  te  themfelves 
the  power  of  redemption.  In  the  cafe  of  GMfmyd  and  Another 
V.  Gaden  and  Another  in  Chanc.  13th  June  1796,  the  Plaintifis, 
who  were  brokers,  advanced  money  on  three  navy  bills  and  a 
depofit  of  fcrip;  and  though  it  afterwards  appeared  that  both 
navy  bills  and  fcrip  were  lefi  by  the  Defendants  in  the  hands  of 
the  party  depofiting,  for  a  particular  purpofe,  and  were  not 
his  property,  but  the  property  of  the  Defendants,  yet  on  a  bill 
filed  in  equity,  it  was  referred  to  the  Mafler  to  take  an  ac- 
count of  what  was  due  to  the  PlaintiS,  and  an  ifTue  at  law 
was  refufed  by  the  Chancellor,  who  thought  the  queflion  too 
dear  to  be  difputed.  Now  as  navy  bills  pafs  by  an  indorfe- 
ment  in  blank,  and  are  not  fiUed  up  till  the  holder  comes  for 
the  money,  they  may  be  compared  to  bills  of  exchange  indorfed 
in  blank  by  the  payee.  The  only  queflion  which  has  ever  arifen 
in  cafes  of  this  kind  has  been.  Whether  the  holder  came  honeftly 
by  the  bills?   As  in  Hintoris  Cafsy  a  Shower^  235.  4"  Crawley 

V.  Cramtfter^ 
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1797.        y*  Crcnotker,  2  Freenu  257.  \Mih€iteA\3jljCfrAMan^dd^mGrai 

■       V.  Vaughanj  3  Burr.  1524.  and  Peacockr.BhodeSj  JDoug.S'^^* 
^°^""'  Shepherd  and  Heywood  Serjts.  in  fupportof  themle.  It  maybe 

Maetiii.  admitted,  that  there  is  a  diftinAi^n  between  goods  and  \iS^ 
though  not  to  the  extent  contended  for.  (Generally  Ipeaki]^  the 
property  in  goods  fold  does  not  pais  by  the  faley  where  the  inendar 
is  not  entitled  to  fell ;  butif  theybeibldinmarket-OTert^  itdoea^ 
becanie  the  fale  is  in  the  ordinary  oourfe  of  trade*  So  the  property 
in  thefe  bills  did  not  pais  to  the  Defendants,  becauie  they  were 
not  negotiated  in  the  ordinary  oourfe,  and  therefore  they  are  fhb> 
je A  to  the  fame  reflri6lion  as  goods.  It  is  true  that  the  Nigkthh 
gales  themfelyes  gained  fuch  a  property  in  thefe  bills  as  woM 
have  enabled  them  by  transfer  to  convey  the  abiblate  prqiertf 
to  a  third  perfbn :  but  they  were  not  entitled  to  depofh  them 
with  a  third  perfon  by  way  of  pledge.  If  the  fa^or,  who  has  t 
lien  upon  goods  or  bills  of  his  principal,  cannot  transfer  that  Gen 
to  another,  Davbigny  v.  Duoalj  5  Term  Rep,  604.  muxh  lefi  can 
he  who  has  no  lien,  as  in  this  cafe,  create  a  lien  in  his  traniferree. 
The  ufe  which  was  made  of  thefe  bills  was  clearly  a  fraud  in  tbe 
Nightingales^  to  whom  they  were  remitted  for  fafe  cuflody,  sod 
were  by  them[entered  fhort  in  their  books.  An  attempt  has  bees 
made  to  liken  bills  of  exchange  to  navy  bills ;  but  in  Ma€lijt  t. 
Ekins,  Sayer,  73.  it  was  held,  that  a  navy  bill  would  not  pa£ 
without  an  aflSgnment.  The  negotiability  of  any  inflnunent 
depends  on  the  nature  of  the  inftrument.  Now,  it  is  the  nature 
of  a  navy  bill  to  be  palFed  without  any  indorfement,  and  there- 
fore it  is  the  ufual  courfe  to  pledge  them.  In  Fbt-d  v.  Hopkins, 
I  SalL  283.  where  lottery  tickets  had  been  lodged  vdth  abank^ 
that  he  might  receive  the  money  due  on  them,  it  was  held  tkit 
he  could  not  exchange  them.  A  bill  indorfed  in  blank  to  a 
banker,  is  fo  indorfed,  either  to  enable  him  to  receive  the  amount 
or  to  affign  it  abfolutely :  third  perfons  know  that  a  banker  has 
thefe  two  powers,  but  they  alfb  know,  that  he  has  not  the  poiwr 
to  pledge.  If,  therefore,  they  take  a  bill  froni  a  banker  ia- 
dorfed  in  blank  as  a  pledge,  they  take  it  at  their  peril,  for  the 
indorfement  is  not  even  prima Jacie  evidence  of  a  rifirht  to  plec^. 

Cf/r.  adv.  nA« 

The  opinion  of  the  Court  was  this  day  delivered  by 

Eyre  Ch.  J.     We  areall  of  opinion  that  this  Plaintiff  was  pro* 

porly  nonfuited;  and  that  there  vought  to  be  no  new  triaL     I  hsTC 

iittJeto  add  to  wliat  I  flated  to  be  the  ground  of  this  nonfuitwhen 

I  made  my  report    The  Counfel  for  the  PlaintiflF  admitted  that 

12  the 
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the  bankers  might  have  Ibid  thefe  bills,  but  it. was  argued  that  1 797* 
they  could  not  pledge  them ;  and  the  cafe  of  a  ia£lor  pledging  — 
the  property  of  his  principal,  was  urged  as  an  authority ;  for  it  ^^^^^* 
was  faid,  that  bankers  have  been  confidered  as  faflors.  In  quef^  Maktin. 
tions  between  bankers,  or  thofe  reprefenting  them,  and  their 
cuftomers,  they  have  been  confidered  toibme  *pnrpofes  as  &6lors 
or  in  the  nature  of  fii£lors;  upon  the  fame  principle  as  in  other 
cafes,  between  holders  of  bills  of  exchange,  and  acceptors,  or  the 
firft  indorfer  of  bills  payable  to  a  man's  own  order,  the  truth  of 
the  tran{a6lions  between  them  has  been  allowed  to  be  entered 
into  to  deftroy  the  prima  facie  confideration  of  a  bill,  the  fup- 
pofed  value  received.  But  no  evidence  of  want  of  confideration^ 
or  other  ground  to  impeach  the  apparent  value  received,  was 
ever  admitted  in  a  cafe  between  fuch  an  acceptor  or  drawer,  and 
a  third  perfon  holding  the  bill  fi>r  value.  And  the  rule  is  io 
ilrift,  that  it  will  be  prefumed,  that  he  does  hold  for  value  until 
the  contrary  appears.  Tlie  onus  probandi  hes  on  the  Defendant. 
If  it  can  be  proved  that  the  holder  gave  no  value  for  the  bill^ 
then  indeed  he  is  in  privity  with  the  firft  holder,  and  will  be  af- 
fe6led  by  every  thing  which  would  affeA  that  firft  holder.  This 
all  proceeds  upon  an  argttmentum  ad  hominem ;  it  is  ikying,  you 
have  the  title,  but  you  (hall  not  be  heard  in  a  Court  of  Jiiftioe 
to  enforce  it  againft  good  faith  and  confeience.  In  ftri6l  law, 
and  with  refpe£i  to  third  pe'rions,  bankers  do  not  at  all  refemble 
factors;  nor  will  the  rule  that  &&ors  cannot  pledge,  apply  to 
the  cafe  of  a  banker  pledging  indorfed  bills.  That  rule  is 
grounded  on  the  ftriA  rule  of  property;  the  goods  are  not  the 
favor's,  and  therefore  he  cannot  pledge  them.  He  may  fell 
them,  becaufe,  though  they  are  not  his,  he  is  intrufted  to  fell 
them  for  his  principaL.  He  manages  the  fale,  but  it  is  hisprin* 
cipal  who  through  him  fells  them.  For  the  purpofe  of  render- 
ing bills  of  exchange  negotiable^  the  right  of  property  in  them 
pafles  with  the  bills.  Every  holder  with  the  bills  takes  the  pro- 
per^, and  his  title  is  ftamped  upon  the  bills  themfelves.  The 
property  and  the  poflefiion  are  infeparable.  This  was  neceflary 
to  make  them  negotiable,  and  in  this  reQ>e£l  they  differ  eflen- 
tially  from  goods  of  which  the  property  and  pofleffion  may  be 
in  different  perfons.  The  property  paffing  with  the  poffefilon^ 
it  is  admitted  that  a  banker  who  receives  indorfed  biUs  from  his 
cuflomers  to  be  got  in  when  due,  and  carried  to  his  account, 
may  difcount  or  fell  them.  Why  may  he  not  pledge  them  ? 
Either  is  a  breach  of  the  confidence  repofed  in  hjm.  He  may 
fell  becaufe  the  property  has  bera  entrufted  to  hinif  —and  he 

may 
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1797.        may  pledge  fbr  the  fame  reafon;  fiw  he  who  has  thti  prqwlf 

has  adi^fing  power,  and  the  law  has  not  limited  it  to  be  nfed 

C^oLUNf  jjj  ^y  particular  manner.  PerhiqM  the  confidence  lepofal 
MiiETiM.  in  bankers  may  be  abufed,  and  it  might  be  wiihed  that  tky 
could  bereftrained  from  abufing  their  truft.  But  an  arfaitnrj 
reftri£Uon  cannot  be  impoied :  any  reftri^on  would  poffiUr 
check  the  facility  of  nq;otiation.  As  in  cafes  of  other  [irupaty 
we  fay  caveat  emptor j  fo  in  this  particular  cafe  we  may  %  to 
the  cuflomer  who  prefers  to  entruft  his  banker  with  hishiDs  SDd 
^  his  cafh,  rather  than  to  be  atthe  trouble  of  doing  his  own  bofi- 

ne&i  caoeai. 
Fd.  131b.  Per  Cwriamy  Role  difchaiged 

15  Eaf^  118.  ^— ^p^        

i^.  crf.  5«.  Walwyn  and  Others  i;.  St.  Quintin. 

Notice  of  HOD.       A  88UMP8IT  on  a  bill  of  exchange  driiwn  by  the  0elendaiit  on 
^^th^°t<J^ptor  one  Deane^  by  whom  it  was  accepted,  in  fkvoar  of  one  Tko^ 

need  not  be  ghrcii  nuu^  by  whom  it  WAS  indorfed  to  the  Plaintiiis.  At  the  trial  be- 
Ibe*i^ w  htre*^  fore  Effre  Ch-  J.  at  the  Wejhninjier  fittingsafter  MichaHmas  Tot 
no  effeat  in  the  i  'yp6,  it  appeared,  that  the  bill  was  drawn  to  accommodate  the 
formen  \h*o ugh  indorfer  who  had  placed  fecurities  on  which  he  wifhcd  to  wife 
the  indorfer  money  in  the  hands  of  the  acceptor,  but  that  the  drawer  had 
holder  after  pro  ^^  effeAs  in  his  hands ;  that  the  bill  not  being  paid  when  dof, 
tcit  for  non-pay.  ^^s  proteitcd,  but  no  notice  was  given  to  the  drawer  of  the  noc- 
to*tiic  drawer,  payment  till  four  days  aflerwards;  that  in  April  lafl,  the  Plaiu- 
forbe-r  to  fue  tiflfe  having  threatened  to  proceed  againft  the  indorfer  and  ac- 
thcd^wVr°[$noi  ceptor,  the  indorfer  paid  40/.  5*^  to  the  Plaintiflfs  attorney; 
thereby  dif-  which  the  latter  fwore  was  ppon  account  only,  though  the  in- 
ifwproteft  dorfer  himfclfgave  in  evidence  (but  was  not  believed)  thit  it 
only,  if  the  ^gg  p^ij  upon  a  promife  that  no  proceedings  fbould  be  inflitatnl 
entitled  to  no-  againft  him ;  that  the  Plaintiffs  having  received  a  letter  from 
ticc.  SecuM  jyjy^  Anne/ley^  reprefenting  the  probability  of  the  aceptor^s  bring 
or  if  the  hoidrr  able  to  pay  at  a  future  period,  returned  an  aniwer  in  which  thet 
take  fecuniy       acrecd  uot  to  prcfs  him ;  and  that  the  drawer  before  the  bill  HI 

Trom  the  ac-  ^ 

ceptor  after  pro.  duc  having  bccomc  iufolveut  and  affigned  over  his  efle£is  to  his 
hoWcr 'receive  ^^r^^rs,  quitted  the  uflial  place  of  his  abode,  and  went  to  re- 
part-payment  of  fide  clfcwhere.  The  jury  having  in  anfwer  to  queflions  put  by 
!l!*  '"ft^lT^*''  ^\  ^e  Lord  Chief  Juftice,  found,  firfl,  that  the  WU  was  not  a  mere 

way  itui  recover  ^  •  r\ 

the  refidue  accommodation  bill,  the  indorfer  having  effeAs  in  the  acceptor's 
dJawwttf  not  **^^5  fecondly,  that  the  Defendant  did  not  quit  his  place 
die  whole.  of  abode    with  a   view  to  abfcond;    and   thirdly,    that  the 

40/*  55.  were  paid  by  the  indorfer  upon  account,  not  upon  an; 

agreement, 


IN  THE  THiBmr-sEVENTH  Year  OP  GEORGE  III.  (J53 

agreonent, — proceeded  under  his  Lordship's  dire£lion  to  give  a       ^797* 
verdi£i  for  the  Defendant;  but  if  the  Court  Ihould  be  of  opinio^ 


that  the  Plaintiffi  were  entitled  to  recover,  then  the  verdi6l  to  be        a"-^^" 
Altered  for  them  for  £0  much  of  the  bill  as  was  unpaid.     Ac*  St.  Qvimtiv. 
cordingly  a  rule  ni/i  having  been  obtained  for  that  purpoie, 

Gayton  Serjt  fhewed  cauie,  and  contended,  firft.  That  if  any 
noticetothedrawerofnon-paymcntby  the  acceptor  was  neceflary^ 
Ihe  notice  given  in  this  cafe  was  too  late  and  therefore  infiifficient, 
*  and  that  although  it  appeared  that  the  drawer  had  no  efie6^8  in  the 
acceptor's  hands,  ftiU  as  the  indorier  had,  notice  was  not  to  be 
diipenfed  with;  for  that  the  ground  on  which  it  had  been  di£- 
penfed  with  where  the  drawer  has  no  efie^U  in  the  hands  of  the 
acceptorhad  been,  that  the  tran&Aion  is  firaudulent,  there  being 
nothing  to  reprefent  the  bill,  Bickerdikev.  Bolmarij  i  Term  Bep. 
405.;  and  that  although  in  this  cafe  the  drawer  had  left  his  place 
of  abode  before  the  bill  fell  due,  ftiU  notice  ihould  have  been  left 
at  his  laft  place  of  refidence;  iecondly,  That  the  holder  having 
given  time  tothe  acceptor,  had  thereby  difcharged  the  Defendant 
for  even  admitting  notice  in  this  cafe  not  to  have  been  neceflkry, 
in  order  to  fliew  that  the  note  was  not  paid,  yet  it  was  neceflary 
fi^r  the  purpoie  of  (hewing  that  the  holder  looked  to  the  Defendant 
for  payment  and  meant  to  fue  him,  TindaU  v.  Brawny  1  Term 
Hep.  167.;  thirdly.  That  the  defendant  was  difoharged  by  the 
Plaintifib'  receiving  part-payment  of  the  note  from  the  indorfer> 
KellockY.Bobinfonj  car.  Eyre  Ch.  J.  GuildAaU^  2Str.4S.andTafel 
and  Another  v.  Levdsj  cor.  Holt.  Ch*  J.  N.  P.  i  Ld.  Baym.  744. 

Shepherd  Seijt  in  ftipport  of  the  rule  iniifted,  firft,  That  die 
^[round  on  which  it  had  been  held  neceflary  to  give  notice  to  the 
drawer  of  non-payment  by  the  acceptor  was,  that  the  former 
might  be  able  to  withdraw  thofe  efie6ls  which  he  had  placed  with  . 
llie  acoqstor  to  anfwer  his  acceptance,  and  that  Bu^/E-^^fi^  V.  JBo£» 
man^  proceeded  on  this  principle ;  that  in  this  cafe,  therefore,  the 
drawer  having  no  e£Pe6l8  in  die  hands  of  the  accq)tor,  no  notice 
was  neceflary,  nor  if  neceflary  could  it  have  been  given,  the  drawer 
having  left  his  place  of  abode;  fecondly,  that  the  Defendant  was 
not  difoiiarged  by  the  indulgence  given  to  the  acceptor,  for  that  is 
only  a  difcharge  in  cafes  where  notice  is  neceflary;  where  it  is  not 
neceflary  the  drawer  is  not  diieharged  but  by  an  exprels  renunci- 
ation on  the  part  of  the  holder,  of  his  right  to  fue  him.  Ding* 
noaU  V.  Dunfter^  Doug.  247.  and  Black  v.  Peele^  cit.  ibid. ;  that 
although  thofe  were  cafes  of  acceptors,  yet  that  the  drawer  after 

notice^ 


654  CASES  IN  HILARY  TERM 

1797.  notice,  or  in  a  cafe wh^re  no  notice  is  required,  ftands  prediely  in 

■■  the  fame  iituation  as  the  acceptor ;  thirdly,  that  the  fame  princqpk 

Walwtn  might  be  applied  to,  the  objection  of  the  Plaintiffi  having  reeemd 


tr.  Qdimtiw.  part-payment  of  the  note  firom  the  indc»rier,  for  that  in  Mm^ 
V.  Kej^/oHf  BtdL  N.  P.  271.  ed.  %.  it  was  held,  that  the  receipt  of 
part  of  the  money  from  the  acceptor  or  indorier  mitkomi  notia 
to  the  drawer  difcharges  him,  but  that  mth  notice  it  does  not; 
that  here^  therefore,  where  the  drawer  was  entitled  to  no  nodoe, 
a  receipt  of  part-payment  from  the  indorier  woald  not  di£^ii|e 
him. 

Cur.  odiktA 
The  opinion  of  the  Court  was  this  day  delivered  hj 
1%  £0/,  174.  Etrs  Ch.  J.     In  this  cafe  we  did  very  little  more  at  m/lfrim 

^S-'-^ii^       than  eftabliih  the  matter  of  fiiA  upon  which  the  pcnntsof  kv 

were  to  arife*     Many  have  arifen.  This  being  an  a&i<Mi  ^linft 
the  drawer,  the  firft  point  made  relates  to  the  want  of  nocioebeiiig 
given  to  hint  of  the  acceptor's  reiufel  to  pay.  The  Plaintiffiiiiitf 
that  it  was  not  neceffiury  togive  this  nodce  for  two  reafens:  fiii, 
becaufe  the  drawer  had  no  eflfedis  in  the  hands  of  the  acoepUr; 
and  fecondly,  becaufe  before  the  bill  became  due  he  had  lA  ik 
place  of  abode,  and  the  holder  of  the  bill  did  not  know  whereto 
find  him.     If  thefirftreafonisfufficientweneednotgofintlier* 
The  jury  have  found  that  the  acceptor  had  efie£la  in  account  witk 
the  payee.     But  the  true  iaA  is,  that  this  was  the  acceptor's  bill, 
and  not  the  drawer's.  In  a  regular  bill  tranfaAion  the  drawing  fa; 
A.  payable  to  J3.,  or  payable  to  ^.'s  own  order,  and  indorfing  the 
bill  to  J?.,  is  a  mode  by  which  the  drawer  pays  a  ftun  of  money  to 
his  payee  or  indorfee  through  an  acceptor.  The  traafiiiAion  in  tkib 
cafe,  as  far  as  it  had  pretenfions  to  be  deemed  a  real  tranfeAioo, 
was  a  mode  by  which  the  acceptor  advanced  a  fiun  e-money  to 
the   payee,    and  the  drawer  was  a  mere   inftrument  of  tbe 
acceptor.     This  is  reveriing  the  order  of  things.  As  &r  as  ood- 
cems  the  drawer,  it  is  what  it  has  been  called,  a  mere  aocmnmo- 
dation;  and  all  confideration  of  efie6ts  of  the  drawer  in  the  hand^ 
of  the  acceptor  may  be  laid  afide.  It  feems  clear^  that  nolke  cas 
be  of  no  ufe  to  him;  his  fituation  being  this,  that  if  the  acceptor 
does  not  pay  he  muft,  and  may  then  and  not  till  then  rdbit  to 
the  acceptor  to  be  re-imburfed:  notice  therefore  can  amomit  to 
nothing,  for  his  fituation  cannot  be  changed.     If  there  be  any 
cafe  in  which  notice  ftiould  be  diipenfedvnth,  iurely  it  is  this.  Po^ 
haps,  indeed,  it  ought  never  to  be  diipenfed  with,  fince  it  is  a  pert 

of  the  iaine  cuftom  of  merchants  which  creates  the  duty;  eQiecisO; 
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as  the  grounds  ibr  diipenfing  tvith  it  are  fuch  as  cannot  influence  1 797. 
the  condu6l  of  the  holder  of  the  bill  at  the  time  when  he  is  to  — -_ 
determine  whether  he  wilj  or  will  not  give  notice;  for  ninety-  ^^7^^* 
nine  times  in  a  hundred  he  cannot  know  whether  the  drawer  have  -fr.  Qdintin^ 
or  have  not  effects  in  the  hands  of  the  acceptor,  or  for  whole  ac- 
commodation the  bill  was  drawn.  It  has,  however,  been  refolved 
in  many  cafes  where  the  drawer  has  had  no  effe£b  in  the  hands 
of  the  acceptor,  that  notice  might  be  di^ienfed  with.  Bat  it  may 
be  proper  to  caution  bill-holders  not  to  tely  on  it  as  a  general 
rule^  that  if  the  drawer  has  no  effe£is  in  the  acceptor's  hands 
notice  is  not  neceflary.  The  cafes  of  acceptances  on  the  fidth  o£ 
confignments  firom  the  drawer  not  come  to  hand,  and  the  cafe 
of  acceptances  on  the  grotuid  of  &ir  mercantile  agreements,  may 
be  ftated  as  exceptions;  and  there  may  poffiblybemany  others. 
Where  the  drawer  has  no  eSd&Sj  and  has  no  fair  pretence  for 
drawing,  or  where  he  draws  without  having  efie£U  int^ided  to 
be  applied  in  payment,  and  only  for  the  purpoff  of  raifing 
money  by  difcount  for  himlel^  and  d  Jbrtiori  for  the  acceptor, 
which  is  this  caie^  it  isfririy  deducible  fix>m  the  caies  whidi  have 
been  refolved,  that  notice  need  not  be  given.  And  this  makes 
it  unneceflary  to  inquire  whether  the  drawer's  abfenting  him- 
folf  from  his  place  of  abode  before  the  bill  became  due,  will  ex- 
cuie  the  want  of  notice.  The  fecund  point  neoeflary  to  be  con- 
iidered  is,  whether  the  holder  of  the  bill  has  difoharged  the 
drawer  by  forbearing  to  proceed  againft  the  acceptor  on  the 
application  of  Mr.  Anne/ley.  Had  this  forbearance  taken  place 
b^re  noting  and  protefting  for  non-payment,  fo  that  the  bill  had 
not  be^i  demanded  when  due^  it  is  clear  that  the  drawer  would 
have  been  diicharged :  it  would  have  been  giving  a  new  credit  to 
the  acceptor ;  and  the  holder  not  having  puriiied  the  cuftcnn, 
this  would  have  been  deemed,  as  between  the  holder  and  the 
drawer,  laches  fuffident  to  difcharge  the  drawer.  But  after  pro- 
teft  for  non-^yment,  and  notice  to  the  drawer,  or  what  has  be^i 
held  equivalent  to  notice,  a  right  to  fiie  the  drawer  has  attached, 
and  the  holder  is  not  bound  to  iue  the  acceptor :  he  may  there-  ^ 
fore  forbear  to  iue  him.  Is  then  the  anfwer  to  Mr.  Anne/letfs 
letter  more  than  mere  forbearance  ?  If  the  holder  enters  into 
a  new  agreement  with  the  acceptor  for  fecuring  the  payment  of 
the  bill,  that  may  iatisfy  the  bill  as  betwe^i  him  and  the  drawer, 
and  may  be  confidered  as  a  new  credit  to  the  acceptor.  There 
was  in  this  cafe  a  treaty  for  fuch  fecurity,  but  it  went  off.  Pro- 
pofids.  for  a  iibcurity  bind  no  one  unlefs  they  can  be  made  u&  of 
to  impute  laches ;  and  after  the  proteft  no  ladies  can  be  imputed. 

The 
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1797.       The  laft  point  is^  that  the  holder  having  accepted  40L  54.  fixn 
■■  '  the  payee  on  account  of  this  bill,  the  drawer   is  thereby  dB£ 

^^^^*  charged.  I  do  not  recoUeA  that  this  pcHnt  w«8  urged  at  Nif 
It.  QciMTiv.  Prius*  It  is  fuppofed  to  be  fiipported  by  the  authority  of  foj 
great  names.  In  Tq/fel  4r  Lee  y.  Leads,  i  LdL  tLajfltu  743.  tk 
ct^ci&  of  merchants  was  ftated  by  merchants  in  evidence  as  vu 
then  the  courle;  and  it  was  there  agreed  by  H6U  Ch.  J.  thstif 
the  indorfee  of  a  bill  accept  but  two-^pencefixim  the  acoeptoTyk 
can  never  after  reibrt  to  the  drawer.  Kellock  ▼•  Sabin/imj  tSt. 
745.  was  an  a£iion  brought  by  the  indoriee  of  a  promifloiy  noie 
againft  the  indorfer :  it  appeared,  that  the  Plaintiff  after  the  is- 
doriement  had  received  part  of  the  drawer  of  the  note^  and  it 

'  was  held  to  be  a  taking  upon  himielf  to  give  the  wh€>le  cndiito 
die  drawer,  and  abfolutely  to  difcharge  the  indorier;  fi>tk 
Plaintiff  was  nonfuited.  The  rulein  both  caiea  is  hud  domk 
.  the  moft  general  terms  without  qualification  or  exceptiem,  sid 
down  to  that  time  muft  have  been  OMifidered  aa  iettledlaw*.  Ob 
the  other  hand,  there  is  in  Mr.  Juftice  BmUer's  ItUroAt^Hm  k 
the  Law  relative  to  the  Truds  ofNi/t  Prius  (a),  a  note  of  thecsfc 
of  Johnfim  v.  Kemfon,  in  this  Court,  HiL  5  Geo^  3.  wfaidi  ii 
probably  Lord  Bathajf^  own  note.  In  that  note  the  nde  ii 
ftated  with  this  exception ;  ^<  unleis  he  give  timdy  notice  lo  tb 
drawer  that  the  bill  ib  not  paid :  For,"  it  is  faid,  <<  wherea  mm 
takes  part  of  the  money  only,  and  does  not  apprize  the  drsnr 
that  the  whole  is  not  paid,  he  gives  a  new  credit  fisr  the  remaiDckr. 
But  where  timely  notice  is  given  that  the  bill  is  not  duly  paid,  tk 

^  receiving  part  of  the  money  from  the  acceptor  or  indorfer  wi 
not  diicharge  the  drawer  or  other  indoriers :  for  it  is  fer  tbeir 
advantage  that  as  much  ihould  be  rebeived  from  the  othena 
may  be/'  I  wiU  not  fay  that  this  is  not  a  realbnable  qualifici- 
tion  of  the  rule :  but  it  requires  fome  further  invefligatioo;  wL 
the  rather  as  the  want  of  notice  recurs,  and  fumiihes  the  afqwtf^ 

.  ance  of  an  obje6lioi\  to  the  application  of  that  cafe  to  the  csfe 
now  in  judgment.  That  cafe  (iippofes  timely  notice  to  have  been 
given  to  the  drawer  that  the  bill  is  not  paid.  In  oar  cafe  ne 
have  got  to  the  length  of  refolving  that  notice  is  dilpeo&i 
with  for  one  purpofe,  viz*  to  make  the  drawer  anfwersblft 
Will  it  follow,  that  in  refpe£i  of  the  confequence  of  recetTing 
part  of  the  money  fixun  the  acceptor  or  indorfer,  acoordii^ 
to  the  language  of  the  cafe  in  Mr.  Juftice  BidUf'^  book,  the 
notice  fball  alfo  be  difpenfed  with  ?  This  would  be  canying 
that  cafe  a  ftep  further  than  the  cafe  itfelf  goes  ;  when,  perfaspsi 

(«)  ^.S7i.«/.j» 
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the  reafbn  why  notice  is  neceflary  in  the  latter  inftance  is  not  the  1 797* 
fame  as  in  the  former.  Notice  is  required  in  the  one  to  make  the 
drawer  relponfible:  it  leems  neceffary  in  the  other  to  prevent  his 
being  difcharged  from  his  relponfibility.  The  efFeft  of  certain  St.  Qoimtik. 
circumftances  may  be,  that  he  may  become  refponfible  without 
notice :  but  being  relponfible,  is  not  his  refponfibility  to  remain, 
or  be  diicharged  in  the  fame  manner  as  the  refponfibility  of  any 
other  drawer  who  is  made  refponfible  by  having  notice  ?  Giving 
a  new  credit  to  the  acceptor  would  undoubtedly  difcharge  a  draw- 
er made  refponfible  without  notice.  Then  is  not  the  receiving  a 
part  of  the  money  confidered  as  giving  a  new  credit?  The  note  in 
the  IfUro^ictian  to  the  Law  ofNi/lPrius  (a)  fays,  the  indorfer  is  dif- 
charged becaufe  '^  the  indorfee  has  made  his  eleSiion  to  have  his 
money  from  the  "  drawer."  This  is  not  very  intelligible.  In 
Kelloch  V.  Robinfon  {b\  the  reafbn  given  is,  that  the  holder  takes 
\i\HXi  himfelf  to  give  the  whole  credit  to  the  drawer.  In  one  re- 
ject the  two  notes  in  Lord  Raymond  and  Strange  are  imperfeft ; 
namely,  that  tJiey  do  not  ftate  whether  the  money  was  received 
before,  or  at  the  time  when  the  bill  became  payable,  or  whether 
after  proteft,  and  |)erhaps  notice  alfo,  when  the  rights  of  the  holder 
had  attached.  In  the  latter  cafe  poffibly  a  paymentin  part  might 
be  received  fipom  one  without  prejudice  to  tfie  right  to  proceed 
againfl  another  for  what  remains  unpaid,  upon  the  ground  flated 
by  Mr.  J,  BuUer,  that  it  is  for  the  interefl  of  all  who  are  liable^ 
that  as  much  fhould  be  received  as  can  be  got.  And  doubtlefs 
receiving  part  is  a  different  thing  from  taking  a  fecurity  for  the 
whole.  The  party  gives  no  credit  in  refpeft  of  what  he  actually 
receives,  and  as  to  what  remains  unpaid,  he  is  in  the  fame  fitua- 
tion  as  he  was  in  before.  The  faA  fwom  to  by  Thomas  the  in- 
dorfer, in  oppofition  to  the  PlaintifTs  attorney,  if  it  had  beenbe- 
'  lieved,  would  have  faved  the  trouble  of  difcuffing  this  part  of  the 
cafe.  He  fwore  that  it  was  agreed,  that  in  confideration  of  40/.  5;. 
to  be  paid,  the  holders  would  proceed  no  further  on  the  bill.  , 
This  mutt  have  difcharged  the  drawer.  But  the  attorney  fwore^ 
and  the  jury  found,  that  the  money  was  received  generally  on  ac- 
count of  the  bill.  We  comenowto  a  verymaterial  confideration. 
Of  whom  was  the  money  received  ?  The  anfwer  is,  of  the  payee; 
that  is,  it  was  paid  by  an  indorfer  to  his  indorfee,  to  whom  he  was 
fe^niible.  Butone  indorfer  may  pay  the  whole  money  due  upon 
abillto  another  indorfer  without  fatisfyingthe  biliasbetweenhim 

U)  p.  273.  where  KHM  r.  R»hh^9n  U  referred  tOb      ^h)  Ai  reported  ia  %  Str.y^S* 
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1 797.       and  the  acceptor  and  the  drawer.  It  is  every  day's  pra^oe  tat  a 
diihonoured  bill  to  be  thrown  backupon  the  firft  indorfer;  eachin- 
dorier  taking  back  from  his  immediate  indorfer  what  he  has  paid 
St.  QuisTiii.  on  account  of  the  bill^  and  at  the  fame  time  delivering  up  the  IxU 
to  him,  and  the  latter  again  throwing  it  back  on  his  imm^wtP 
indorfer  till  it  at  lait  arrives  at  the  firft  indorfer.    TThe/f  may  sr- 
range  the  matter  among  themfdves;  and  any  one  indorfer  may 
fue  the  acceptor  or  drawer  inflead  of  any  of  the  preceding  io- 
dorfers,  ftriking  out  all  the  names  upon  the  bUl  bdow  his  own. 
According  to  the  very  perplexed  report  of  the  caie  of  Joknfam  r. 
Kenyan^  in  2  Wilf.  262.  (a),  the  firft  indorfee  of  a  difhonoored 
bill  for  I  coo/,  afier  receiving  232/.  6tom  the  payee  who  indozied 
it  to  him,  and  getting  back  the  bill  firom  BaJUtayn  to  whom  he 
had  indorfed  it  for  value,  and  to  whom  he  returned  the  moneji 
recovered  the  whole  1000^  againft  the  drawer;  and  on  a  modern 
£>r  a  new  trial  the  verdi6l  was  confirmed :  and  very  rightly.  It 
was  nothing  to  the  drawer  how  the  indorfers  arranged  the  bufi- 
nefs  among  themfdves.  The  point  of  notice  fuppofed  to  be  an  in- 
gredient in  the  cafe  in  Mr.  Juftice  BuUer^s  note  did  not  arife.   It 
was  afiiimed  that  the  draw^  was  liable.  The  quefUon,  as  fsir  ss  I 
can  colle£l  it,  was,  Whether  the  indorfeefhould  recover  the  whole 
xcoo/.  againft  the  drawer,  having  received  222L  upon  the  lull 
from  the  firft  indorfer?  which  is  eza6Uy  our  cafe:  and  it  wu 
held  that  he  fhould;  that  he  might  recover  for  the  firft  indorfer 
the  23  2/.  which  the  latter  had  paid,  and  that  the  Defendant  could 
have  no  reafon  to  complain,  for  he  only  paid  what  he  ought  to 
pay.     If  the  acceptor  had  paid  any  thing  on  account  of  the  failL 
it  had  been  otherwife:  fomuch  ofthebiU  would  then  have  beeo 
fatisfied,  and  at  furtheft   the  refidue  only  could  be  recovered 
againft  tlicdrawer  (&)•  Accordingtothetwo  notes  inL(LEaym[mi 
ahd  Strange,  nothing  couldhave  beenrecovered  in  that  cafeagaimt 
the  drawer.  But  they  are  very  fhort  notes ;  and  poflibl}*  thenilc 
may  have  been  meant  to  be  laid  down  only  in  reQ)e£i  of  payment 
by  acceptors  when  the  bill  is  demanded.  But  whether  that  be  b 
or  not,  they  do  not  apply  to  this  cafe ;  for  they  both  fpeak  of  the 
holder  receiving  a  part-payment  of  the  acceptor  of  a  bill,  or  of 
the  drawer  of  a  promiflbry  note  who  is  an  acceptor :  whereas  the 

{a)  In  Baton    v.  Searlety  I  H    Bl.  yo.  {b)     So  via  'verfa^  if  pari  ^  ttvitni 

IVilfan  J.  ohferve*,  th;it  the  csfe  ofjohiifon  fr;>Ri  the  drawer,  tha  refidue  only  can  be 

V.  Keuyon  is  inacciirntely  reported  in  %  fVUf.  recorered  agaioft  ihe  acceptor.    Fimrf:*  r. 

and  that  he  was  diTpol'ed  to  think  that  the  Dmiiofi,  Cotuf,  57 1«  and  Sstm  r,  Smrltii 

Chief  Jullice  never  faid  what  Le  is  there  z  H,  BU  %%• 
reported  to  hsve  laid. 
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cafe  now  in  judgment  is  a  cafe  where  an  indorfer  has  accepted  a        1 797. 
part  of  the  bill  from  his  indorfee,  which  in  reaibn  and  juftice,  and  ■ 

according  to  tlie  conftant  courfe  of  bufinefs,  and  upon  the  au-         ^^7^" 
thority  of  the  cafe  of  Johnfon  v.  Kenyoriy  will  not  prevent  the   St.  Quintin, 
whole  bill  from  being  recovered  againft  the  drawer. 

The  verdift  is  therefore  to  be  entered  for  the  Plaintiff,  who 
as  he  is  certainly  not  conlie6led  with  the  firft  indorfer,  will  of 
courfe  be  content  with  the  balance  due  to  him. 

Per  Curiam,  Poftea  to  the  Plaintiff* 

EngUJh  V.  Darleyy  2  Vol.  p.  6 1. 


Mr.  Juftice  Buller  was  abfent  the  whole  of  this  Tenn  from 
indifpoiition. 


END   OF   HILARY  TERM. 


Doe  ex  dem.  Gertrude,  Baronefs  Dacre,  v.  Mary 
Jane  Roper  Dowager  Lady  Dacre. 

The  Judgment  of  the  Court  in  this  cafe  [ante  250,)  was  af- 
firmed by  tqe  Court  o( Kin^s  Bench.     (See  8  Term  Rep.  112.) 

Clifton  v.  Gerrard, 

'^The  Judgment  of  the  Court  in  this  cafe  {ante  522.)  was 
reverfed  by  the  Court  of  Kin^s  Bench.   (See  7  Term  Rep.  676.) 

GooDTiTLE    on   the    feveral  demifes   of  Holford, 
Jervoise,  and  Cave,  Bart.  v.  Otway. 

The  Judgment  of  the  Court  in  this  cafe  {ante  576.)  was  af- 
firmed by  the  Court  of  Kin^s  Bench.  (See  7  Term  Rep.  399.) 
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ABATEMENT, 

See  CoMMOVy  No.  I,  2. 

Misnomer,  No.1,2, 394. 

ACTION  ON  THE  CASE, 

iSef  Market,  No.i. 
Nuisance,  No.i. 
Pleading,  No.  24. 

1 .  A  N  adion  on  the  cafe  to  recover  da- 
XJL  mages  againft  the  leflbr  of  the 

Plaintiff  in  a  vexatious  eje<ftinent  is  not 
maintainable.  Purton  y.  HonnoTy  H* 
380^0.3.  Page  20$ 

2.  An  adion  on  the  cafe  will  not  lie 
againfl  a  party  fuing  out  a  writ  if  jlie 
negled  to  countermand  it  after  pay- 
ment of  the  debt.  Shiebel  v.  Fairbain 
and  Another y  E.  39  Geo.^m  388 

3.  At  leafl  unleis  mauce  be  averred,  ib. 

ADMINISTRATION, 

I.  The  adminiflratrix  of  an  executo*  can- 
not fue  for  the  double  value  of  lands 
held  over  after  a  notice  to  quit  under  a 
demife  from  the  teflator  contrary  to 
4  Geo,  2.  c.  28.  without  taking  out 
adminiflration  de  bonis  nan.  'Hngrey 
Widoxo  v.  Braimt    Trin.  38  Qeo.  3. 

310 


2.  Even  tLough  the  tenant  has  Uloned 
to  her.    Tnn.  38  Geo.$»      Page  510 

ADMINISTRATOR, 
See  Executor  and  Admihistratoe. 

ADMIRALTY, 
See  Prize,  No.i. 

AFFIDAVIT, 

1.  The  Court  of  C.  B.  will  never  allow  a 
fupplemental  affidavit  except  to  ex- 

§lam  an  ambiguitv  in  the  original  affi- 
avit.    Green  y.Re(f/kaiWfE,^S  Geo.  $. 

227 

2.  A  rule  was  difcharged  becaufe  the 
affidavit  on  which  the  nde  Nffi  was 
obtained,  was  not  intitled  in  anv  Court, 
the  words  **  in  the"  only  bemg  pre- 
fixed.   Q/bom  V.  Talum,  E.  38  Geo.  3. 

271 

3.  An  affidavit  to  found  a  rule  for  flay- 
ing proceedings  on  a  bail-bond,  ihoiud 
be  mtitled  in  the  a^on  againft  the 
baiL  Roberts  v.  Giddins.  M.  390^0.3. 

3S7 

AFFIDAVIT  TO  hold  to  BAIL, 
See  Bank  act,  N0.1,  2. 

Practice,  No.  8, 9,  la 
I.  An  affidavit  to  hold  to  bail  made  by  a 
third  perfo   need  not  ftate  a  connec- 

U  V  3  tioR 
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1 7  Geo.  3.  czS.Jli*   ex  parte  An/ell 
and  Another,  T.  37  Geo.  2.      P^g^  62 

2.  If  any  part  of  the  confideration  of  an 
annuity  be  paid  in  country  bank  notes, 
the  dates  and  times  of  payment  mufl 
be  fet  out  in  the  memorial  under 
17  Geo.  3.  c.  26.  Morris  v.  Wall, 
//.  38  Geo.  3.  208 

3.  An  annuity  memorial,  flating  that  the 
confideration  money  was  paid  to  A.  B. 
and  C  ^'  fome  or  one  of  them,"  is  bad  : 
though  it  appear  that  the  money  was 
paid  on  the  day  on  which  the  deed  was 
executed  by   them  all.     Vaux  v.  An- 

felly  E.^SGeo.^.  224 

4*  If  feveral  perfons  who  have  purchafed 
annuities  of  A.  a^ee  to  give  up  thofe 
annuities  on  receiving  a  certain  fum  of 
money,  and  a  bond  payable  at  a  future 
day,  they  retaining  their  annuity  fe- 
curities  till  the  bond  becomes  payable, 
the  Court  cannot  under  I'jGeo.^. 
c.  26.  order  any  of  the  fecurities  fo  re- 
tained to  be  delivered  up  though  they 
may  be  void.  Sir  Harry  Gonngy  Bart. 
V.  JVelleSy  Clerk,  E.  39  Geo.  3.         395 

5.  At  leail  not  unlefs  the  creditors  at- 
tempt to  fet  them  up  again  as  annuity 
fecurities  on  non-pa3anent  of  theilipu- 
lated  fum,  or  the  bond  proving  bad.  f^. 

6.  Semb.  That  after  payment  of  the 
money  and  delivery  of  the  bond  to  the 
creditors,  their  debt  is  fatisfied,  whe- 
ther the  bond  prove  good  or  bad.       ib. 

7.  If  a  bond  and  warrant  of  attorney 
given  to  fecure  an  annuity,  be  no  other- 
wife  noticed  in  the  memorial  than  by 
way  of  recital  in  the  annuity  deed 
which  is  fet  out,  it  is  not  a  fufficient 
compliance  with  17  Geo.  3.  c.  26.  Van 
Braam  v.  I/aacSy  T.  39  Geo.  3.       ^.$1 

8.  Nor  can  tne  Court  refufe  to  interfere 
on  the  ground  of  eighteen  years  having 
elapfed  fince  the  grant,  and  the  grantee 
being  dead,  ib. 

9.  The  Court  cannot  order  an  annuity 
bond  to  be  delivered  up  to  be  cancelled 
for  want  of  a  memorial,  purfuant  to 
17  Geo.  3.  C.26.  though  it  be  void  by 
the  firfl  fei^on  of  that  ad.  Symonds 
et  Ux.  V.  Cobourne,  E.  36  G.  3.       482 

10.  Qmp  Whether  in  fuch  a  cafe  they 
would  flay  proceedingsoD  the  bond?  io. 


APPEARANCE, 
See  Bail. 

Practice,  No.  23. 

APPURTENANCES, 
See  Devise,  No.  i,  2,  3. 
Way,  Right  of.  No.  i. 

ARBITRATION, 

See  Attachment,  No.  2,  3. 
Costs,  No.  i.  5. 
Practice,  No.  5.  7. 43. 

2.  The  Court  will  not  fet  afide  an  award 
on  the  ground  of  the  witneflee  not 
having  been  examined  on  oath,  if  no 
fuch  obje<5tion  was  made  at  the  time 
of  their  examination.  Hidoat  ▼•  Pj^e^ 
M.  38  Geo.  3.  PW9  91 

2.  It  is  no  ground  for  fetting  aficte  an 
award  that  one  of  the  Defendant's 
witnefTes  was  re-examined  by  the  ar- 
bitrator afler  the  evidence  wjbs  dofed 
on  both  fides,  and  the  Plaintiff's  attor- 
ney gone,  though  by  a  different  tefli- 
mony  from  what  he  gave  at  firfl  the 
arbitrator's  opinion  were  influenced. 
Atkin/bn  v.  Abrahaniy  M.  38  Geo.$.  175 

3.  Unlefs  fuch  re-examination  appear  to 
hate  been  brought  about  by  the 
management  of  the  Defendant's  at- 
torney, ib. 

ASSIGNMENT, 

I.  There  is  no  fraud  in  the  afBenee  of  a 
term  affiffningover  hisinteren  towhom 
he  pleales,  with  a  view  to  get  rid  of 
the  leafe,  although  fuch  perfon  neither 
takes  a<5iual  pofieffionnor  receives  the 
leafe.  Taylor  v.  Shum  and  OtherSy  E. 
37  Geo.S'  a« 

ASSUMPSIT, 
See  Monet  had  and  received*    \ 

ATTACHMENT, 

See  Costs,  No.  5. 
Execution. 
Practice,  No.  5. 
Prisoner,  No.  5. 
Venditioni  exponas,  No.  i. 
I,  Where  a  rule  to  bring  in  die  body 
expires  on  the  lafl  day  in  the  Term, 
the  Plaintiff  may  at  the  rifing  of  the 
Court  on  that  da^  move  for  an  attach- 
ment for  not  bnnging  tjie  body  into 
V  V  4  Court, 
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Court,  and  foch  attachment  may  ilTue 
on  the  following  day  provided  bail 
ihall  not  then  be  ^rfeded,  or  the 
Defendant  rendered  m  difcharge  there- 
of, Reg,  Gen.  Trin.  38  Geo,  3.  Page  3 1 2 

2.  An  attachment  for  non-payment  ofa 
fum  of  money  purfuant  to  an  award, 
cannot  iflue  before  a  perfonal  demand 
haa  been  made.  Brandon  v.  Brandon ^ 
E.^gGeo.^.  394 

3.  Even  though  the  time  and  place  tor 
the  pajrmeot  of  the  money  be  fpecified 
in  the  award.  ib, 

4.  No  rule  for  an  attachment  fliall  be 
abfolute  in  the  firll  inilance.  Chaunt  v. 
Smart y  £.36  Geo.  3 .  477 

5.  Except  for  non-payment  of  cods  upon 
the  pnithonotary'8  allocatur.  ib. 

ATTORNEY, 

See  Courts,  No. 5. 
Practice,  No. 32. 

1.  The  Coijrt  will  not  difcharge  an  at- 
tomcgr  on  a  common  appearance,  un- 
lefs  he  ihew  that  he  has  pra<5iifed 
within  the  i]pace  of  a  year.  Dyfon  v. 
Birch,  One,  Sfc.  E.^jGeo.^.  (  ytd.  ct 
Brooke  v.  Bryafit,  7  Term  Rep.  25 . )    4 

2.  Qtf.  If  he  ihould  not  alfo  ftate  Uiat  he 
has  had  a  certificate  ui\der  25  Geo.  3. 
C.80.  within  that  time?  5 

3.  Delivery  of  an  attorney's  bill  is  con- 
clusive evidence  on  a  taxation  by  the 
prothonotary  againfl  an  incrcale  of 
charge  in  a  fubiequent  bill  on  any  of 
the  items  contained  in  the  firil,  and' 
flrong  prefumptive  evidence  againfl 
any  additional  items.  Lotrridge  v. 
Botham,  E.^q  Geo.  3.  49 

4.  One  admitted  an  attorney  of  C.  B. 
(unlefs  an  attorney  of  A".  B.  or  Soli- 
citor of  Chancery  or  Exchequer)  niuft 
file  his  articles  of  clerkfhip  with  the 
fecondary,  together  with  affidavits  of 
execution,  due  fervice  and  notices. 
RegtUa  GeneraliSf  T.  37  Geo.^.        90 

ATTORNMENT, 
See  Administration,  No. 2. 

AVOWANT, 
See  REPLICATION;  No.i,  2. 


AVOWRY, 
See  Costs,  No.  7,  8. 

AUCTIOl^, 

See  Frauds,  Statute  of.  No.  2. 

AUDITA  QUERELA, 

Sf^  Bankrupt,  No.ii,  12,  13. 

I.  The  Court  will  always  give  relief  in  t 
fummary  way,  where  a  party  would  be 
intitled  to  it  on  an  audita  querti&. 
Lifter  y  One,  Sfc.  v.  MundeU,  E.jg  Geo.^* 

Page^l 

AUTHORITY, 
I .  If  a  power  of  a  public  nature  be  com- 
mitted to  ievenu  who  all  meet  for  the 
purpofe  of  executing  it,  the  a^  of 
the  majority  will  bind  the  minoritj. 
Grindley  and  Another  v.  Barker  end 
Others,  E.  38  Geo.  3.  229 

AWARD, 

See  Arbitration. 


B 


BAIL, 

See  Apfidavit  to  hold  to  bail,  No,*. 
Attorney,  No.  i. 
Bail  Bond. 
Bankrupt,  No.  10. 
Foreign  Laws,  No.i. 
Pleading,  N0.21,  22,  25. 

1 .  The  Court  will  not  difchaf ge  a  De- 
fendant on  a  common  appearance  un- 
der the  ^4  G.3.  e.g.  yij,  on  the 
ground  of  the  PlaintifTs  refidencc  in 
Holland.  Pieters  and  Another  \, 
Luvtjesy  E.  37  Geo.  3.  1 

2.  A  Frenchwoman  and  her  hufband  come 
over  to  Enghnd,  the  hufband  gives 
her  a  power  of  attorney  to  traofaa  his 
huiinefs,  and  goes  to  Hamburgh,  flte 
cohabits  with  another  man,  and  trades 
on  her  awn  account  with  the  Plaintiff 
by  whom  fhe  is  arrefted :  under  thefe 
circumftances  the  Court  will  not 
difcharge  her  ana  common  appearance 
on  the  ground  of  her  coverture,although 
the  Plaintiff  appear    to    hare  been 

acquainted 
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acquainted  with  it.    De  GatUon  v.  V, 

H.  L'Aigle,  E.  37  Geo.^.         Page  8 

3.  It  18  no  objection  to  bail  that  they  are 

indemnifiea.  Neat  v.  AUeity  J?*  3  7  Geo»^ . 


21 


4.  Where  bail  are  oppofed  and  reje<%ed 
and  the  Defendant  is  furrendered  on 
the  next  day,  he  may  juflify  new  bail 
without  paying  the  cofts  of  the  former 
oppoiition.       Hohoard  v.  Andriy   E. 

ZlGeo.^-  32 

5.  If  the  principal  be  furrendered  within 
four  days  after  the  return  of  that  writ, 
in  which  there  is  an  effectual  proceed- 
ing, it  is  fufficient.  Thus,  if  bail  be 
ferved  wi th  proceis  on  his  recogniaumce, 
and  die  before  the  quarto  die  pqfly  and 
frefh  proceis  iflue  againil  his  execu- 
cutors,  they  have  until  the  quarto  die 
pofi  of  the  iecond  writ  to  furrender  the 
principal.  Meddavefcrofty  One^  Sfc.  v. 
Sutton  and  Another y  7;  37  Geo,  2.    61 

6.  Bail  are  not  permitted  to  juftify  who 
have  been  indemnified  by  the  Defen- 
dant's attorney.  Reg.  Gen,  i/.  37  Geo.^. 

103 

7.  ITie  Court  rejedted  bail  who  had  re- 
ceived a  verbal  promife  of  indemnity 
from  the  Defendant's  attorney,  but 
gave  time  to  put  in  freih  bai].   Green- 

Jill  v.  Hoplev,  M,  38  Geo.  J.  103 

8.  Where  bail  in  C.B.  is  taken  imder  a 
judge's  order,  each  of  the  bail  is  liable 
to  double  the  fum  ordered,  as  Avell  as 
to  double  the  fum  fworn  to,  when 
taken  by  affidavit.  Dahl  v.  Johnfouy 
H.  38  Geo.  3.  205 

9.  The  Court  will  not  permit  a  Defen- 
dant to  juflify  bail  after  an  a<%ion  for 
an  efcape  commenced  againfl  the  She- 
riff, who  has  neglected  to  take  a  bail 
bond.    fVebb  y.Mattherv,  E,  ^oGeo.^. 

225 

10.  It  is  unneceflary  to  give  bail  in  error 
on  a  judgment  m  debt,  unlefs  it  ap- 
pear that  the  action  was  broi^ht  on  a 
fpecific  contraA.  Ablett  v.  EUisy  E. 
38  Geo. 3.  2^ 

11.  If  a  Defendant  be  arrefled  by  proceis 
of  K.  B,  and  removed  by  habeas  corpus^ 
to  C.  B,  he  may  put  in  and  juflify  oail 
in  either  Court.  Knovdys  and  Another 
V.  Readings  Trin.  38  Geo.  3.  311 


1 2.  Bail  were  allowed  to  jufli^  after  the 
rule  on  the  Sheriff  to  bring  m  the  body 
had  expired,  on  payment  of  the  cofu 
of  the  oppofition.    IVeddaU  y.  Berger^ 

M,  39  Geo.  3.  ^^S^  3*5 

13.  If  a  man  carry  on  his  bufineu  at  a 
lo&ging  in  one  place,  andkeepahoufe 
at  another,  notice  of  bail  defcribing 
him  as  of  the  former  place  is  fhfficient. 

ib. 

14.  The  Court  allowed  the  Defendant  to 
juflify  bail  after  an  attachment  Imd  if^- 
fued  a^infl  tlie  Sheriff,  but  gave  leave 
to  the  plaintiff  to  oppofe  them  with- 
out prejudice.  WiMamsy,  fVateijieldf 
M.  59  Geo.  3.  334 

15.  Where  bail  are  regularly  put  in  and 
excepted  to,  the  Defendant  need  not 
defcribe  them  in  his  notice  of  juflifica- 
tion.  England  v.  Kertoanf  M*  39  Geo.3. 

16.  The  Court  will  not  difchaiige  a  De* 
fendant  on  a  common  appearance  on 
the  ground  of  infancy.  MadoJt  v.  Eden, 
£.36  Geo.3.  480 

17.  A  Defendant  cannot  enter  into  the 
recognizance  of  bail.  Reg.  Gen,  E. 
36  Geo.  3*  660 

18.  But  each  of  his  bail  fhall  bind  him- 
felf  in  double  the  fum  fworn  to.       ib. 

BAIL  BOND, 
iSee  Practice,  No.  8. 

1.  If  a  Defendant  furrender  himfelfy  it 
is  a  fufficient  performance  of  the  con- 
dition of  the  bail  bond  without  putting 
in  bail.  Maddocks  and  Another  v. 
Bullcockf  M.  ^oGeo.^,  %2$ 

2.  But  he  mufl  give  notice  of  fuch  uur- 
render,  ib.  ib. 

3.  If  bail  be  put  in  without  any  definrip- 
tion,  one  of  whom  proves  to  be  clerk 
to  an  attorney,  and  the  other  a  petfim 
in  a  low  fituation.  Plaintiff  may  take 
an  aflignment  of  the  bail  bond.  Fen* 
ton  V.  Ruggles,  M.  39  Geo.  3.  356 

BAIL  PIECE, 

I.  The  Court  will  give  leave  to  amend  a 
mifnomer  in  the  hail  piece.  Anderfim 
y  Noahf  E.  37  Geo.3.  31 

BAI^ 
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BANK  ACT, 

See  Atpidavit  to  hold  to  bail,  No.5.7. 
Practice,  No.  9,  10. 

u  An  affidavit  to  hold  to  bail  made  in 
Ireland  two  days  only  after  the  paffing 
of  370^0.3.  i;^45.  having  omitted  to 
comply  witn  the  provifions  of  that  a6i, 
a  conmion  appearance  was  allowed. 
Stemart  v.  Smithy  M,  38  Geo.  3. 

Pa^e  132.  n. 

2.  And  a  fupplemental  affidavit  was  re- 
fuibd.  ib. 

BANKER, 

See  C0K810NMBNTS. 
Partkbrs,  No.  I,  2. 
Bills  of  Exchange,  No.  3. 

BANKRUPT, 

S§e  Composition,  Deed  of,  No.  i. 
Costs,  No.  i. 
Partners,  No.  i,  2. 
Prisoner,  No.  2,  3. 

1%  If  an  order  for  the  delivery  of  goods 
in  the  hands  of  a  third  pcrfoube  given 
to  an  uncertificated  bankrupt  in  pay- 
ment of  a  debt  accrued  fubfequent  to 
his  bankruptcy,  he  may  maintain  tro- 
ver for  them.  Fotvler  v.  Domty  E, 
7jGeo.$.  44 

(  Vid.  et.  Webb.  v.  FoXy  7  Termllep.  391.) 

2.  If  the  furniture  of  a  cofFee-houfe  be 
taken  in  execution  by  a  creditor,  and 
without  being  removed  be  let  by  him 
to  the  keeper  of  the  coffee-houfe,  who 
becomes  bankrupt  while  in  poilbffion 
of  it,  the  affignees  may  fcize  it  under 
the  2 1  Jac.  I  •  c.  1 9.  y^  1 1 .  Lingham  v. 
Biggs  and  Another y  jT.  37  Geo.  3.      82 

3.  If  a  man  be  the  reputed  owner  of 
goods,  and  appear  to  have  the  order 
and  difpofition  of  them,  he  mufl  be 
nnderflood  to  have  taken  upon  himfclf 
**  the  iale,  order,  and  difpoiition," 
within  the  meaning  of  21  Jac.  i.  c.19. 

f.ii.  87 

i^  Pofleffion  of'  chattels  with  nothing  to 
oppofe  it,  is  always  evidence  of  owner- 
fliip ;  but  fuch  evidence  as  may  be  op- 
pofed.  ib.  88 

5*  A*y  a  dyer,  having  purchafed  a  plant 
of  J9*i  and  being  unable  to  pay  the 


purchafe-money,  refold  it  to  B.y  wfc< 
never  took  a&ual  poiTeflTion,  but  de 
mifed  it  to  him  for  three  years;  duiini 
that  txsaeA.  became  bankrupt,  and  tlu 
affignees  having  feized  the  plant  ii 
his  polIefBoa  under  21  Jac.  i.,  it  wan 
held  a  ffood  defence  to  an  adion  d 
trover  brought  againft  them  by  B. 
Bryfon  v.  Wyliey   H.  24  Geo.^.  B.R, 

Page  85.  n. 

6.  If  any  one  of  the  creditors,  tfaoii|:h 
without  the  priWty  of  the  bankrupt, 
be  induced  by  money  to  lign  the  cer- 
tificate, it  is  void.  Holland  v.  Pi/- 
mery  M.  38  Gtfo.3.  ^ 

7.  If  a  PlaintiflF  become  bankrupt  afters 
nonfuit  at  N\Ji  Priusy  and  before  the 
judgment  of  nonfuit,  the  cofts  of  thf 
nonfuit  are  a  debt  proveable  auie: 
the  commiffion.  Watte  v.  Harty  3/. 
386^0.3.       ^  ij4 

8.  It  is  no  objeAion  to  a  commiffioc 
of  bankruptcy  that  is  was  fued  oat 
with  intent  to  'defeat  a  previous  ex^ 
cution,  if  no  collufion  appear  on  the 
part  of  the  bankrupt.     Afenham,  Af- 

jgnecy  Spc.  V.  Edmondftmy  H.  39  Gfcj. 

360. 

9.  If  a  creditor  accompany  the  Sherif  5 
officer  in  levying  an  execution  which 
is  afterwards  avoided  by  a  commiffio-i 
of  bankruptcy,  trover  may  be  main- 
tained againft  the  former  bytheal- 
fignee,  though  he  has  never  VeceiTp?! 
either  the  goods  or  their  value  fr«s 
the  Sheriff,  ib.  jh. 

10.  The  Court  will  not  order  a  commcB 
appearance  to  be  entered  on  ibf 
j^^round  of  the  PlaintitF  having  proved 
his  debt,  and  been  cholen  afiignee  un- 
der a  commiffion  of  bankruptcy  iffm  i 
againft  the  Defendant.  jF/i7/v.J?«w'. 
JE.  ^g  Geo.^.  ^1 

11.  ltSijfl,Jb.  ifTued  againft  a  bankrupt 
before  certiticate  obtained  be  not  exe- 
cuted till  after,  the  Court  will  order 
the  goods  to  be  reftored,  even  thougb 
he  has  not  pleaded  his  certificate  ac- 
cording to  5  Geo.  2.  c.  30.  j:y.  Lifor, 
One,  Sfc.  V.  Mundelly  E.  39  Geo.  3.  4:7 

12.  For  the  Court  will  always  give^ai 
relief  in  a  fummary  way,  which  migbt 
be  obtained  by  audits  querela.        ^^ 

13.  Bfit 
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J  3*  But  if  any  iking  be  alleged  to  invali- 
date the  effe<^  (n  the  certificate^  the 
Court  will  dired  a  trial  on  the  plea  of 
bankruptcy.  Liflevy  One^  Sfc.  v.  Mun- 
dell,  E.  39  G. 3:  .  Pa^e  A27 

14.  An  adtion  againil  a  bankrupt  who  has 
obtained  his  certificate  under  a  fecond 
commifiion,  on  a  caufe  of  adion  accru- 
ing previous  to  his  fecond  bankruptcy, 
may  be  maintained  before  a  dividend 
has  been  made,  or  the  period  for  making 
it  allowed  by  fGeo.2.  c.^o.Jl^j.  is 
elapfed,  if  evidence  be  adduced  to 
(hew  that  it  is  not  probable  from  the 
(late  of  the  efieds  in  the  hands  of  the 
ailignees,  that  the  bankrupt  will  be  able 
to  pay  I  §»•  in  the  pound.  Jelft  v.  Bal- 
lard^ 2^.39  Geo.  3.  ^467 

BANKRUPTCY,  Plea  of, 

See  Pleading,  No.  21,  22,  23. 
Practice,  No. 3. 

BARON  AND  FEME, 
See  Bail,  No.i.    Power,  No.  i. 

1.  Defendant's  wife  having  committed 
adultery,  he  lefl  her  in  his  houfe  with 
two  children  bearing  his  name,  but 
without  making  any  provifion  for  her 
in  confequence  of  the  feparation ;  fhe 
continued  in  a  flate  of  adultery :  held 
that  the  hu(band  fhould  be  liable  for 
nccefiaries  furniihed  to  her  unlefs  it 
appeared  that  the  Plaintiff  knew  or 
ought  to  have  known  the  circumflances 
under  which  (he  was  living.  Norton  v. 
Fazany  E,  38  Geo.  3.  226 

2.  It  feems  tnat  a  woman  living  apart 
'  from  her  huiband  in  a  (late  of  adultery, 

is  liable  on  her  own  contracts,  though 
(he  has  no  feparate  maintenance.  Cox 
\.  Kitchiny  M,$gGeo,$.  3j8 

3.  If  the  hufband  refide  abroad,  and  tne 
wife  trade  and  obtain  credit  in  this 
country  as  a  feme  fole,  (be  is  liable  for 
her  own  debts.  De  GaUlon  v.  L' Aigle, 
AT.  39  Geo.  3.  357 

BILL,  DeUvery  of, 
iSee  Attorney,  No.  3. 


BILL  OF  EXCEPTIONS, 

I.  A  bill  of  exceptions  being  no  part  of 
the  record  in  tne  Court  below,  is  not 
to  be  included  in  the  taxation  of  cofU 
there.  Gardner t.  BailUet  E.  37  Geo. 3. 

P(^ei% 

BILL  OF  LADING, 
iSee  Consignment,  No.i. 

BILL  OF  PARTICULARS, 
iSee  Practice,  No.  35. 

BILLS  OF  EXCHANGE  and  PRO- 
MISSORY NOTES, 

iSee  Partners,  No.i,  2. 
Pleading,  No.  25. 

1.  A  note  payable* on  demand  with  inte- 
reft,  drawn  by  A.  in  favour  of  J9.  as  a 
fecurity  for  a  debt,  was  by  him  fandorfed 
to  C,  (or  the  fame  purpofe :  after  the 
indorfenient,  it  pa(red  backwards  and 
forwards  between  B,  and  C  feveral 
times,  and  previous  to  its  being  olti* 
mately  depofited  with  C  he  received 
an  intimation  from  B,  not  to  neffociate 
it,  as  the  latter  would  want  it  unien  he 
fettled  accounts  with  A.\  held  that  C. 
could  not,  after  a  fettlement  of  accounts 
between  yf  .and  B.  without  a  re-deli veiy 
of  the  note,  recover  on  it  agamft  A. 
Roberts  and  Othersy  ^ffigneety  Sft*  ▼. 
Edeny  E,  39  Geo.^.  398 

2.  For  it  was  depofited  as  a  pledge,  and 
therefore  fubj/»6t  to  the  Ikme  equity  as 
if  remaining  in  the  hands  of  the  original 
payee,  ib,  ib. 

3.  If  il.  depofit  bills  indorfed  in  Usnk 
with  B.  his  banker,  to  be  by  hmi  re- 
ceived when  due,  and  the  latter  raife 
money  upon  the  bills  by  pledging  them 
with  C  another  banker,  and  nterwards 
become  bankrupt ;  A.  cannot  maintain 
trover  againft  C.  for  the  bills.  CoUnu 
V.  Martiny  If.  37  Geo.  3.  64S 

4*  Notice  of  non-payment  of  a  bill  by  the 
acceptor  neea  not  be  given  to  the 
drawer,  if  the  latter  have  no  effieAs  in 
the  hands  of  the  former ;  though  the 
indorfer  have.  Walvoyn  v.  St^  Qjuiniinf 
H.  SI  Geo.  3.  65a 
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5.  If  the  holder,  after  proteft  for  non- 

Kyment  and  notice  to  the  drawer,  for- 
ar  to  fue  the  acceptor,  the  drawer 
is  not  thereby  difcharged.  Walwyn  v. 
St.  QuifUin,  if.  37  Geo.z.      Page  6c 2 

6.  So  after  proteft  only,  if  the  drawer  be 
not  entitled  to  notice,  ib.  ih. 

7.  Seau^  before  protdl,  or  if  the  holder 
take  fecurity  from  the  acceptor  after 
proteft.  ib*  ib, 

8.  If  the  holder  accept  part-payment  of 
the  indorfer,  he  may  ftill  recover  the 
reiidue  againft  the  drawer ;  if  not  the 
whole,  f^.  ib. 

BISHOP, 
See  Prohibition,  Ko.i,  2,  3,  4. 

BOND, 

See  Condition,  No.i,  2. 

ExKCUTORS  and  Administrators, 

No.  4* 
EviDXNCX,  No.  5, 6. 
Illsgal  Contract,  N0.5. 
Plradino,  No.  26,  27. 
Replevin,  No.  2. 4. 

1.  The  Court  will  ftay  proceedings  on  a 
fingle  bond  on  payment  by  the  obligor 
of  principal  and  cofts,  witliout  intereft. 
Hoean  v.  Page,  M.  39  Geo.^.       337 

2.  If  the  obligor  of  a  bond  after  notice  of 
its  being  adugncd,  take  a  releafc  from 
the  obligee,  and  plead  it  to  an  ai5lion 
brought  by  the  aliignee  in  the  name  of 
the  obligee,  the  Court  will  fet  the  plea 
aiide.    L,eghv,LeghyT,^gGeo.^. 

3.  Nor  will  they  under   thefe   cwcum- 
ftances  allow  the  obligor  to  plead  pay-  ^ 
ment  of  the  bond.  ib.  ib, 

BRIBERY, 
See  Treating  Act,  No.i. 

BYE  LAW, 
S^r Pleading,  No.  13,  14. 


CERTIFICATE, 

See  Attorney,  No.  2. 
Bankrupt,  No.6. 

CESTUY  QUE  TRUST, 
See  Pleading,  No.5. 


CLAIM, 


See  Toll. 


CANAL  ACT, 
See  Costs,  No.?. 


COGNIZANCE, 

Sff  Replevin,  No.  i,  2. 

COMMON, 

1.  If  the  lord  of  the  manor  plant  trees  in 
a  common,  the  commoner  has  no  ligk 
to  abate  them,  though  there  be  not  t 

fyffidencv  of  common  left :  hit  rcniedf 
is  by  a&oiu  Kirhy  V.  Sadgrene^  » 
Error ^  E,  tj  Geo.$.  P^H 

2.  But  if  the  lord  fo  plant  as  to  d^rojr 
the  common,  fuch  an  aft  would  be  oon- 
iidered  as  a  nuiiance,  and  the  con- 
moner  might  abate,  ib*  tL 

COMMON  RECOVERY, 

1.  It  is  no  objection  to  the  pafiing a  com- 
mon recovery  that  the  order  cf  the 
names  of  the  vouchees  in  the  vrmdpe 
at  bar,  varies  from  that  in  the  aedimas. 
Lang  V.  Woodhoujcy  -E.  37  Gro.3.    51 

2.  Nor  that  the  warrants  of  attorney  of 
the  feveral  vouchers  are  on  feparate 
pieces  of  parchment,  ib.  rti 

3.  The  Court  will  give  leave  to  amend  s 
miflake  in  the  writ  of  entry  in  a  com* 
mon  recovery.  Crofs  v.  Pead^  M» 
a8G^o.3.  137 

4.  No  common  recovery  or  fine  fhaD  be 
fuffered  to  pafs  unlefs  the  taking  of  tbe 
warrants  of  attorney  be  before  one  of 
the  Juftices  or  Barons  of  the  Courts 
at  Weflminfler,  or  one  <^the  Senesnti 
at  Law,  unlefs  an  affidavit  be  fikd  list- 
ing that  the  commiflioners  taking  tbe 
fame,  are,  to  the  heft  of  theDefendant'i 
information  and  belief,  either  barriften 
of  five  years  ftanding,  or  folicitors  orat- 
tomey  8  of fome  oftheCourta  at  WefimiM- 

Jler,  the  Judges  of  the  Court  of  oeffion 

god 
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and  Exchequer,    or    advocates  and 

•    clerks  to  the  fignet  of  five  years  iland- 

iogin  ScotlantL  Reg,  Gen. hi,  xq Geo,^, 

Page  s6a 

COMPOSITION,  Deed  of, 
I.  The  creditors  of  a  bankrupt  entered 
into  a  deed  of  compofition  to  receive 
'  8<.  in  the  pound  in  full  difcharge  of 
their  debts,  and  agreed  to  releafe  every 
thin^  beyond  that  to  the  bankrupt,  and 
join  m  a  petition  to  the  Chancellor  to 
fuperfede  the  commiflion;  one  of  the 
creditors  having  two  diflindt  debts  due 
from  the  bankrupt,  for  one  of  which 
he  held  bills  to  the  full  amount,  re- 
ceived his  dividend  of  8^  in  the  pound 
on  both  debts,  and  then  recovered  on 
.  fome  of  the  bills ;  held  that  the  bank- 
rupt was  entitled  to  fue  for  the  money 
fo  obtained  oq  the  bills  in  an  ai^ion 
for  money  had  and  received.  Stock 
V.  Maw/bny  7Vtn.38G.3.  286 

CONDITION, 
See  Pleadino,  No.  26, 27. 

1.  If  the  condition  of  a  bond  be  to  ren* 
der  a  perfon  in  execution  who  has 
once  been  difcharged,  it  is  void.  Da 
Cofia  V.  Davis,  jE,  3  8  Geo.  3 .  242 

2.  If  a  condition  be  to  do  one  of  two 
things,  and  one  become  impofiible,  it 
is  no  excufe  for  not  performing  the 
other,    ib,  ib. 

CONSIGNMENT, 

I.  A.  of  Liverpool,  wifhing  to  draw  on 
the  banking-houfe  of  B.  in  i,ondon  to 
a  large  amount,  agreed  among  other 
fecurities  given  to  confign  goods  to  a 
mercantile  houfe,  conmling  of  the 
fiune  partners  as  the  banking-houfe, 
though  under  the  firm  of  B.  and  C ; 
accordingly  he  remitted  the  invoice  of 
a  cargo,  and  the  bill  of  lading  indorfed 
in  bl^k  to  B.  and  C ;  but  die  cargo 
was  prevented  from  leaving  Liverpool 
by  an  embargo ;  A.  then  became  bank- 
rupt, being  confiderably  indebted  to 
J?.,  and  the  cargo  was  delivered  to  his 
affignees  by  the  captain:  held  that^. 

-  and  C.  might  maintain  trover  for  it 
affainft  the  latter.  Haille  v.  Smith  in 
Srr^f  ft.  37  Geo.  3.  563 


CONTRACT/ 

See  Evidence,  No.  5. 
Illegal  Contract. 

COPYHOLD, 

See  Custom,  No.  i. 
Pleading,  No.  16. 

CORPORATION, 

See  Misnomer,  No.  i,  2,  3. 
Pleading,  No.  13. 
Toll. 

COSTS, 

See  Bail,  No.  4. 

Bankrupt,  No.  7. 
Bill  of  Exceptions. 
Practice,  No.  ^.  12. 
Replevin,  No.  3. 

1.  The  general  term  cq/is  in  arule  of  re* 
ference  to  arbitration  does  not  include 
the  cofis  of  that  reference.  Bratdey 
V.  Tun/hwy  -E.  37  Geo.  3.         P<i^  34 

2.  A  pauper  as  fudi  can  never  pay  tiofts. 
Rice  V.  Broxim,  E.  37  Geo.  y  tg 

3.  SenUde,  that  he  may  receive  th^n  for 
the  defaults  of  his  opponent,  ib.      ib* 

4*  If  he  miibehaves  himfelf  the  Court 
will  difpauper  him,  and  fo  make  him 
liable  to  cofts.    t^.  ib, 

5.  If  an  arbitrator  award  among  other 
things  that  each  party  fliall  Wf  a 
moiety  of  the  coils  of  the  arbitration, 
and  of  making  the  fubmiffion  a  rule  of 
Court,  and  one  party  in  onter  to  get 
the  award  out  or  the  hands  of  the  ar- 
bitrator pay  the  whole,  he  may  have 
an  attachment  againfi  the  other  JMurQr 
if  he  refufe  to  p^  his  moiety.  Hicke, 
V  Richardfon,  m.  38  Geo.  3.  93 

6.  The  Court  will  not  flay  proceeding 
till  fecurity  is  given  for  the  co&s  m 
an  action  by  a  foreien  feaman  ferving 
on  board  an  Engh/h  (hip.  Jacoos 
V.  StevenfoHy  M.  38  G.  3.  96 

7.  A  rent  charged  on  the  rates  by  a  canal 
ad,  as  a  compenfation  for  damage 
done  to  land,  is  not  within  the  1 1 6<o.  2. 
e.ig.Jl22.  fo  as  to  entitle  an  avow- 
ant to  double  cofts.  Leomin/ier  Cs- 
nal  Company  Y.Cowel  and  Another,  H. 
^SGeo.3.  213 

8.  Nor 
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8.  Nor  18  any  rent  charge.  Pagezi^ 
9*  The  Court  fet  afide  a  judgment  and 
warrant  of  attorney,  given  to  fecure  • 
an  annuity  for  a  defe<$  in  the  memo- 
rial without  coils,  becaufe  it  was 
the  cafe  of  an  executor.  Dicken/bn^ 
ExecutoTiSfc.y.Boyne^  M.  39 Geo. 3, 

335 
10.  A.  fued  as  executrix  of  B.  on  a  po- 
licy efieded  by  ^.  in  his  life  time,  in 
wluch  he  was  jointly  interefled  with 
C  and  2>.  now  living ;  A.  beinff  non- 
fuitedf  held  that  flie  was  entitled  to 
the  privilege  of  an  executrix  to  be 
exempt  from  cofls.  WUtouy  Execu- 
triXf  ▼•  Hamiboriy  T.  39  Geo.  3.     445 

COVENANT, 

See  Paymimt,  No.  i. 
Party  Wall,  No.  2. 

I  •  If  a  leafe  for  ninety-nine  years,  deter- 
minable on  three  lives,  be  conveyed 
in  tnift  for  A.  for  life,  and  B,  cove- 
nant to  ufe  his  utmoft  endeavours  as 
often  aa  any  of  the  perfons  on  whofe 
lives  the  premifes  are  held  fhall  die, 
to  renew  the  fame  by  purchafing  of 
the  lord  of  the  fee  a  new  life,  in  the 
room  of  fuch  as  fhall  fail,  it  is  no 
breach  of  the  covenant,  if  upon  one  of 
the  lives  falling,  he  procure  a  renewal 
upon  his  own  life.  Scudamore  and 
Others  v.  Stratton  and  Others^  T. 
39  Geo.  s.  445 

2.  Performance  pleaded  otherwife  than 
in  the  terms  of  the  covenant  is  bad 
even  on  general  demurrer,    ib,        ib. 

3*  Under  a  covenant  by  a  leiTee  of  a 
coal-mine  to  pay  a  moiety  of  all  fuch 
fums  of  money  as  the  coals  there 
xd^^eA  JhaUjeU  Jbr  at  the  pit's  mouthy 
the  leflee  was  held  liable  to  pay  a 
moiety  of  the  money,  which  the  coals, 
though  fold  elfewherc,  would  have 
produced  at  the  pit's  mouth.  Clifton 
y.Gerrard,  H.  ^6  Geo.  3.  (Reverfed 
on  error,  7  Term  Rep.6^6.)  522 

COVERTURE, 

See  Bail,  No.  2. 
Bahon  and  F£M£. 


COURTS, 

1.  The  Court  will  not  refufe  leave  toes, 
tera  fuggefUon  under  the  21  Geo.  2. 
C.47.  on  the  ground  that  a  Court  c/ 
Confcience  haa  no  authority  to  trji 
queilion  ofbankruptcy.  Keay  v.  £4|, 
E.yjGeo.x.  ^^^^ 

2.  A  Defendant  is  not  liable  to  be  loed 
in  the  county  court  for  a  debt  DOt 
arifing  within  the  county,  though  be 
be  refldent  thcreui.  And  a  f^o^- 
tion  applied  for  on  the  ground  ofw 
dence  was  refufed.  Smith  v.  ffKS^^ 
T.nG.i.  75 

3.  The  jurifdiaion  of  the  Court  of  Con- 
fcience does  not  extend  to  contndi 
made  on  the  high  Teas.  M'CoBa 
V.  Carr^  E.^^SGeo.  3.  223 

4.  The  Court  will  not  allow  a  ^uggeftni 
for  double  cofts  under  23^^0.2.  cjv 
where  the  original  debt  being  aboTt 
40^.  has  by  a  balance  of  accounts  boi: 
reduced  below  that  fum.    iL         »• 

5.  If  an  attorney  Aie  as  a  common  per- 
fon,  the  Court  will  give  the  Defeodaot 
leave  to  plead  that  the  caufe  of  adioc 
arofe  within  the  jurifdi^^ion  of  tiie 
Court  of  Requefis,  together  with  other 
matters.   Tagg-v.  Madan,  H.  37 Gfo.5. 
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CUSTOM, 

See  Evidence,  No.  8. 
Pleading,  No.  16. 

I.  It  feemB  that  a  cuitam  for  the  hoiuae? 
to  aileis  a  compenfation  in  lieu  of : 
her  lot  to  be  paid  by  an  in-coiri^ 
copyholder  on  furrender  or  alienanoQ 
is  not  good.  Parkin  v.  Radcl^f-  T^ 
38  Geo.  3.  ly- 

D 

DECLARATION, 

See  Prisoner,  No.  4. 

DEED, 

See  Composition,  Deed  at,  Ko.  i. 
Lease,  No.  i. 

D£  INJURIA,  &C.  PleaoC 
See  Pleadino^  No«  9,  ic,  xi>  it. 
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DEVASTAVIT, 
See  Executor  and  Administrator, 


No.  I. 


DEVISE, 


See  Way  Right  of,  No.  i. 

I.  Lands  ufually  occupied  with  a  houfe 
will  not  pafs  under  a  devife  of  "  a 
meifuage  with  the  appurtenances,"  un- 
lefa  it  clearly  appear  that  the  teftator 
meant  to  extend  the  word."  appur- 
tenances," beyond  its  technical  fenfe. 
Buckd.  WhaUeyv.Nurton,  r.37  Geo.3. 

!•  But  if  that  do  appear,  they  may  pafs. 

16.  57 

3.  The  word  "  appurtenances"  will  carnr 

orchards,  ib.  io* 

4.  A,  devifed  all  his  freehold  and  leafe- 
hold  eftates  "  to  B.  and  the  iflue  of 
her  body  as  tenants  in  common,  but  in 
default  of  fuch  ilTue,  or  being  fuch  if 
they  fhould  all  die  under  twenty-one 
and  without  leaving  iflue"  then  over; 
held  that  all  the  limitations  fubfequent 
to  that  to  B.  being  contingent,  the 
remainders  in  the  freehold  were  barred 
by  fine  and  recovery,  but  that  the  leafe- 
hold  veiled  in  the  remainder-man  on  the 
death  of  J5.  without  iflue.  BurnfaU  v. 
Davu  and  Others,  H.  38  Gfo.3.      215 

5.  Teftator  devifed   "  all   his  freehold 
leafehold,  ^c.  eftates"  to  A.  in  fee, 
provided  that  if  5.  Ihall  have  "  any  fon 
or  Ions,"  then  "to  fuch  male  iflue  as  B. 
Ihall  have  when   A.  attains  twenty- 
one,"  but   A.  to  have  the  r^nta  and 
profits  of  the  eftates  till  he  attains 
twenty-one  :  by  a  fubfequent  claufe  he 
gave  "  all  the  refidue  of  his  real  and 
perfonal  eftates  whatfoever,  not  before 
difpofed  of  to  A.  his  heirs,  ^c.  for 
ever."     B.  had  one  fon  who  died  be- 
fore  A,  attained  twenty-one,  and  a 
fecond   who  was  bom  three  weeks 
i^er  that  period.     Held  that  the  firft 
foB  took  nothing,  but  that  the  fecond 
took  an  eflate  in  tail  male.  Whitetockey 
Adminiftrator^   Sfc.    v.    Heddon    and 
Others,  E.  38  Geo.  3.  343 

6.  Devife  to  the  teftator's  feven  fifters, 
ihare  and  ibare  alike ;  on  the  death  of 


any  of  them  her  fhare  to  go  to  her 
firft  and  other  fons  in  tail,  aM  for  de^ 
JauU  qffuchfonsy  to  her  daughters  as 
tenants  m  common ;  in  cafe  of  any  of 
the  feven  fifters  dying  without  ifliiey  or 
fuch  iflue  dying  under  twent^oone,  the 
furviving  fifters  to  take  her  Jharey  and 
if  all  the  fifters  fliould  die  without  iffiie^ 
or  fuch  iflue  die  under  twenty-one,  thea 
over ;  held  that  the  words  m  ^*  defieiult 
of  fuch  fons,"  did  not  noake  the  re- 
mainder to  the  daughters  contiiigenty 
which  took  efiedt  notwitfaftandnig  the 
birth  of  a  fon.  Doe  d.  Dacre  ▼•  Dacre, 
£.  j8  G. 3.  ( Affirmed  on  error  'mK.B* 

8  Term  Rep.  112.)  -'^'^  *5® 

7.  Teftator  devifed  in  fee  to  P.D.  his 
brother  for  life,  and  after  his  deceafe 
to  G.  P.  his  neice  for  life,  then  Ur 
truftees   to    preferve  contingent  re- 
mainders, and  after  the  deceafe  of 
P.  D.  and  G.  P.  "  in  tniftfor  the  ufe 
of  the  firft  fon  of  G.P.  and  his  heirs, 
and  for  want  of  fuch  iflue  to  the  other 
fons  of  his  neice,  and  their  heirs  in  fuc- 
ceflion,  KEAJbrwini  qfjwk-\f^  maUf 
then  to  the  daughters  of  G.P.  and  for 
want  of  fuch  iflue  over ;  hdd  that  the 
words    for  xjoant  qfjkch  (ffke    male^ 
made  the  remainder  to  the  daughters 
contingent,  and  that  it  was  therefore 
defeated  by  the  birth  of  a  fon.  Keene 
d.  Pinnock  et  ux.  v.  Dickfim,    B»  IL 
M.2%Geo.^.   .  "  >54i<« 

8.  Devife  to  S.  N.  fon  of  T.  and  M.N. 
for  life,  remainder  to  tmftees  to  pre- 
ferve contingent  remainders,  remain- 
der to  the  firft  and  other  fons  of  8.N. 
and  their  heirs  male ;  for  defimit  of 
fuch  iflue  to  the  ufe  of  the  daughters 
of  T.  and  M.  N.  and  for  de&nlt  of 
Juch  iflue  to  the  ufe  of  the  right  heirs 
of  T.  N.  for  ever ;  held  that  the  word 
^'  fuch"  referred  to  the  daughters  of 
T.  and  M.  N.  before-mentioned  only, 
and  reftrained  the  limitation  to  them  to 
an  eftate  for  life.     Detm  d.  Briddon 
et  ux.  V.  Page  and  Anoiher^    B.  R. 
M.  23  Geo.  ^.  a6i  m 

9.  A.  after  giving  a  life  eftate  in  certain 
copyholds  to  B.,  devifed  as  follows: 
'<aI1  thereof  my  lands,  tenemeQt8,and 

here^ 
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hereditameiUft  either  Freehold  or  copy- 
hold, whatfoever  and  wherefoevery  and 
alfo  all  my  ffoods,  4rc.  after  parent  of 
my  jvji  debts  and  funeral  expences,  I 
giTe»  devife,  and  oeaueath  the^me 
unto  my  wife  S.  C."  neld  that  under 
thia  devife  S.  C.  took  a  fee.  Denn  d. 
MeUor  ▼•  Moor  in  Error,  M.  37  Geo.  3. 

Page  558 

xo.  A.  feMed  in  fee  of  the  manors  of 
Sianfbrdf  S^,  and  alfo  of  the  manors  of 
Swinford  and  South  Kthoorthy  entered 
into  marriage  articles  to  fecure  a  join- 
ture to  his  intended  wife  upon  the 
above  eftates,  and  to  make  provifion 
ibr  younger  ahildren,  and  aareed  to 
fettle  the  Staled  eftate  upon  his  eldeli 
fon  in  flriA  fettlement,  fuDJed  to  part 
of  fach  jointure  and  provifion.     He 
then  demed  thofe  eftates  in  cafe  he 
jlhould  happen  to  die  without  iflue,  and 
flibieA  to  fuch  jointure  as  he  might 
make,  to  the  leflbrs  of  the  Plaintiff  for 
five  hundredyears  upon  the  truils  there- 
in exprefled.    Afterwards  by  feparate 
deeds  of  leafe  and  releafe,  he  conveyed, 
firft,  the  Stanford  eilate,  to  truiiees  in 
fee,  to  the  u(e  of  himfelf  in  fee  till  the 
marriagey  with  divers  limitations  in 
purfuance  of  the  articles,  and  fubjedl 
to  a  term  of  five  hundred  vears  for  fe- 
curing  part  of  his  wife's  jomture  to  the 
ufe  of  nimfelf  in  fee;  fecondly,  tlie 
Sudnfbrd  and  South  KUvoorth  eftates 
to  truftees  in  fee  to  the  ufe  of  himfelf 
m  fee  till  the  marriage,  to  the  ufe  and 
intent  that  his  intended  wife  Ihould  ' 
take  the  other  part  of  her  jointure  there- 
out if  (he  furvived  him,  and  after  his 
death,  remainder  to  truftees  for  five 
hundred  yeara  to  fecure  fuch  jointure, 
remainder  to  himfelf  in  fee.    He  after- 
wards married  and  died  without  iiTue. 
Held  that  the  will  was  revoked  as  to 
both  eftates  by  the  deeds  of  fettlement, 
thouffh  they  were  confiftent  with  the 
provifions  of  the  will,  and  though  the 
ddvifor  took  back  the  eftate,  he  parted 
with  byjtheiame  inftrumcnts.  Goodtitle 
d.  Hclford  and  Others  v.  Otwa^y   M. 
SjGeo,^.  576 

n.  Held  alfo,  that  the  latter  eftate  was 
not  excepted  from  this  revocation  by 

la 


the  circumftance  of  the  coDveyaace  01 
that  eftate  to  thetruiteea  being  merelj 
for  the  purpofe  of  creating  a  term  to 
fecure  tne  wife's  jointure.  GoodtkU 
d.  Holford  and  Others  v.  Otaay,  M. 
37  Geo.  S-  Pogey^i 

DISCONTINUANCE, 
I.  Aftumpfit  againft  three  ;  two  pleaded 
a  debt  of  record  by  way  of  fet-off ;  the 
Plaintiff  replied  mtitiei  r^con/,  and  gave 
a  day  to  the  two  Defendants,  but  »• 
tered  no  fuggeiiion  refpeSting  the 
third ;  held  on  demurrer,  that  me  ac- 
tion being  difcontinued,  judgmentmuli 
be  given  againft  the  Plaintiff,  eves 
though  the  Defendants'  plea  were  bad. 
.  Tippet  and  Others  v.  Afa^  and  tm 
Othersy  E.  39  Geo.^.  411 

DISTRINGAS, 
See  Practice,  No.  4. 15. 

1.  Ifadiftringas  be  returnable,  on  the 
laft  day  of  Term,  the  Plaintiff  at  ibt 
rifinf^  of  the  Court  may  move  to  in- 
creaie  iflues  on  the  alias  or  jdurits  dij- 
iringas  to  be  iftiied  thereupon  on  th*: 
following  day,  in  cafe  no  appearance 
fhall  then  have  be<^  entered.  Ra. 
Gen.  Trin.  380^0.3.  sr 

2.  So  where  iffues  have  been  levied  on  kc 


en 

difiringasy  he  may  at  the  rifin^  of  tbfe 
Court,  move  for  leave  to  fell  the  iul-cs 
to  pay  the  cofts  of  the  dijiringas,  ib.  i  v 

DISTURBANCE, 

See  Market,  No.  1,  2. 
Toll. 


E 


EAST  INDIA  COMPANY, 

See  Trade. 

Illegal  Contract,  No,^. 

I.  The  exclufive  right  of  trading  to  th« 
Eq/l  Indies  granted  to  the  Ea/i  Jwiis 
Company  by  9 4*  10  WiU.^.  has  nete: 
been  put  an  end  to,  and  every  infringe- 
ment of  it  is  a  public  wrong.  Omden 
and  Others  v.  Ander/bn  in  Error,  £« 

38  Cw.3.  r- 

2.  Thou^ 
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2.  Though  fuch  parts  of  9  4*  lo  WilL  3. 
as  inflidedpenaitieSy  4'^.  were  repealed 
by  33  GeO.^.  c.52.,  and  though  the 
latter  adl  (ays,  that  "  no  ads,  or  parts 
of  ads  thereby  repealed,  ihall  be 
pleaded  or  fet  up  inbarof  any  adion/' 
Sfc.  yet  it  is  competent  to  under* 
writers  who  have  fubfcribed  policies  on 
(hips  trading  to  the  Ea^  Indies  in  con- 
travention of  9  <$jr  10  WiU,^.  to  avail 
themfelves  of  the  illegality  of  fuch 
trading,  in  an  adtion  brought  on  the 
policies.  Camden  and  Others  v.  An- 
derfon  in  Error ^  ^E.  38  Geo,^, 

Page  272 

EAST  INDIES, 
See  India. 

•  EJECTMENT, 
See  Practice,  No. 34.  36,  37. 

If  a  declaration  in  ejedtment  be  ferved 
upon  a  tenapt,  and  his  landlord  be  ad- 
nutted  to  defend,  the  PlaintiiFcan  only 
recover  fuch  premifes  as  the  teilant  is 
proved  to  be  in  pofleflion  <^f.  Fenn  d. 
Blanchardy.  Woody  A/.  37  Geo.  3.  573 

ELECTIONS, 
See  Treating  Act,  No.  i. 

ERROR, 

See  Bail,  No.  10. 
Exchequer  Chamber,  Court  of. 

ERROR,  Writ  OF, 

See  New  Trial,  No.i. 
Prisoner,  No.  2. 
Supersedeas. 

ESCAPE, 

See  Bail,  No. 9. 
Evidence,  No.  3,  4.  9. 
Pleading,  No.  19,  20. 

1.  If  a  fheriff's  officer  having  taken  a 
prifoner  in  execution  permit  him  to 
go  about  with  a  follower  of  his  be* 
tore  he  take  him  to  prifon,   it  is  an 

.   efcape.  Benton  v.  Sutton,  £,37  Geo.^. 

2.  Qu.  Whether  it  would  not  have  been 
an  efcape  alfoifthe  officer  himfelf  had 
accompanied  him?  ib.  ib. 

TOL.  u 


EVIDENCE, 

See  Ejectment,  No.i. 
Inquiry,  Writ  of.  No.  2. 
New  Trial,  No.  3. 
Variance,  No.6. 

1.  Delivery  of  an  attorney's  bill  is  cod- 
clufive  evidence,  on  a  taxation  by  the 
prothonotary,  againfl  an  increue  of 
charee  in  a  fubiequent  bill  on  any  of 
the  ftems  contained  in  the  firfl ;  and 
flrong  prefumptive  evidence  againft 
any  additional  items,  Loveriage  v* 
Bothamy  -E.  37  Geo.  3.  ^^  49 

2.  •  In  an  a<5tion  on  an  attorney's  bill,  the 
Nifi  Pritts  roll  is  good  prima  Jade^ 
evidence  that  the  a<5tion  was  not  com* 
menced  till  the  expiration  of  a  month 
after  the  delivery  of  the  bill.  Webb  v. 
Pritchetty  J?.  3  8  Geo.  j .  2^$ 

3.  In  efcape  againft  the  Sheriff  if  (he 
Plaintiff  aver  in  his  declsiration  that 
J,  S.  was  arretted  "  under  a  writ  in- 
dorfed  for  bail  by  virtue  of  an  affidavit 
now  on  record,''  he  mufl  produce  the 
affidavit  in  evidence,  though  the  latter 
part  of  the  averment  was  unnec^lary. 
Webb  v.  Heme  and  Another^  Sheriff  qf 
Middlefexy  T.  38  Geo.  3.  281 

4.  Seetis  if  the  declaration  only  flate  that 
a  writ  was  fued  out,  indcrfed  for  bail. 
Semb.  ib.  '   28a 

5.  If  the  abandonment  of  a  contraA  be 
made  the  ground  oi  an  aAlon,  it  iB 
not  competent  to  the  Plairitiff  to  fhew 
that  a  contract  has  exlfled  and  been 
abandoned  without  proving  {he  ft>eci» 
fie  contrad.  Walk^  v.  Cwflabky  JT. 
38  Geo. 3.  306 

6.  In  debt  on  bond,  if  one  of  the  atteft- 
ing  witneffes  be  dead,  and  the  other 
beyond  the  procefs  of  the  Court,  it  is 
fufficient  to  prove  the  hand-writing  of 
the  witneis  that  is  dead.*  Adam  and 
Wife,  Executrix  y. Kerry  M.  39  Geo.z. 

3& 

7.  Qi/.  Whether  evidence  of  a  cuftom  in 
Jamaica  to  execute  bonds  by  fubfti- 
tutine  a  mark  with  a  pen  for  a  feal,  be 
admimble  in  fupport  of  a  declaration 
on  a  hondjealed,  Sfc»?  ib.  360 

8.  Evidence  that  the  homage  have  been 
accuftomed  to  affels  a  certain  fum  of 
mobe|r  as  a  heriot  uponalieBatioD,  and 

X  X  that 
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that  fuch  afliiflmcnt  hat  always  been 
made  with  reference  to  the  beft  chattel 
of  the  tenant,  will  not  fupport  an 
avowry  for  a  heriot  in  kuui  upon 
alienation.      Parkin  v.  RadcUffky  £. 

390^0.3.  Po^em 

9«  "Evidence  of  a  cuilom  for  the  lord  to 
have  the  beit  beail  or  good  on  the 
tenant's  death,  will  not  fupport  a  jufli- 
ficotion  by  him  for  taking  the  befi 
beaiU    Adderly  \\  Hart^  T.j^Geo.i. 

10.  To  debt  for  an  cfcape,  Defendant 
pleaded  a  voluntary  return  and  fafe 
keeping  fince ;  Plaintiff  in  hia  replica- 
tion acunitted  the  voluntary  return, 
.  but  alleged  that  aflerwarda^  and  after 
notice  of  the  efcape,  the  prifoner 
efiraped  again :  tins  the  Defendant 
traverled:  Held,  that  it  was  not  fufR- 
cient  for  the  Plaintiff  merely  to  prove 
a  notice  of  efca{)e  and  fubfequent 
efcape,  but  thnt  he  muit  alfo,  •  in  or- 
der Ito  maintaiu  Uie  adion,  prove  the 
firft  efcape  alleged  in  hie  declaration. 
Griffiths  V.  Ei^Ust  J^.  Geo,t.        4J8  ft 

II.  Evidence  that  the  pariihionert  have 
treated  with  the  proprietor  of  tithes 
for  a  compoiition  is  not  alone  fnffiaient 
to  ellablilh  his  poflt^on  of  the  tithes 
in  an  a<5iion  on  the  2^3  Ed.6.  c.i3. 
Wyburdv.  Tuck,  T.  39  Gco.^.       458 

EXCHEQUER  CIJAMBER, 
Court  of. 

I.  The  Court  o£  Exchequer  Chamber 
will  allow  interefl  to  a  Defendant  in 
Error  und^r  $  H.j.  #.io.  on  a  judg- 
ment of  non  proff  as  well  as  on  a  judg- 
ment of  affinnance,  S^kes  v«  Harrifon 
in  Error y  -E.  37  G€o.%*  29 

a.  For  the  future  the  inter eil  allowed 
will  be  5/.  per  Cent*  iniiead  of  4/. 
ib.  30 

3.  Where  judgment  for  the  Defendant 
on  a  fpecial  verdicfi  is  reverfed  in  the 
Exchequer  chamber  that  Court  on 
motion  will  give  a  tinal  judgment  for 
the  Plaintiff.  Denn  ex  dem.  Mdlar  v. 
Moore  in  Error^  E.  37  G.3.  ib. 

EXCISE, 

t.  An  excife  officer  feiaing  foq>  in  the 
execution  of  his  ofiae  at  any  diftance 


from  the  fea,  la  within  the  piroteAion 
of  34  6^0.3.  S^2.  C.47.  /ri5.  The 
King  V.  Brady  and  Others^  M. 
38  Gfo. 3.  Jpage\%^ 

2.  Nor  need  he  have  a  warrant  to  feize 
the  foap  in  tranfitu^  if  liable  to  for- 
feiture, ic, 

EXECUTION, 

See  Phisoker,  Ko.  i,  2* 

I.  An  attachment  for  non-jpayment  of 
money  is  an  execution.  The  King  t. 
Davis,  One,  S^c.  M.  ^o  6^0.3.        336 

a.  If  a  /i.  Ja.  be  /^^^a  before  Defend- 
ant's death,  but  delivered  to  the  Sheriff 
and  executed  afler,  the  execution  is 
regular.    Waghome  v.  Langmead.  M, 

37  0^0.3.  (  Vid,  et.  Bragner  v.  Lang' 
meady  7  Term  Rep.  20.)  571 

3.  Same  point.  Gul\.Par/bns,  i^W.^. 
B.R.  (Samecafe,  'jTerm  Rep.21.TL) 

EXECUTOR  AND  ADMINIS- 
TRATOR, 

See  Administration,  No.x,  2. 
Bail,  No.  5. 
Costs,  No.  9,  lo* 

1.  If  an  executrix  ufe  Ihe  eoods  of  her 
teflator  as  her  own,  nnd  afterwarda 
marry,  and  then  treat  them  Bs  the 
goods  of  her  hulband,  fhe  ihall  no:  be 
aHowed  to  obje(5i  to  their  being  takes 
in  execution  for  l^r  hidband's  debt 
Quick  et  us,  v.  Sir  JVm»  Stainei,  Kut, 
Sheriff,  Ti%Geo.^.  293 

2.  An  outftandiDg  judgment  againti  a 
teflator  or  intcflate  not  docketed  ac- 
cording to  the  direiEUons  of  the 
4  iS*  5  WiU.  4"  Mary,  c.  20.  cannot  b« 
pleaded  by  an  executor  or  adniini- 
ilrator  to  an  adion  on  fimple  contract 
Steele  v.  Rorke,    Admin(flrairij,  T. 

38  Geo.j.  507 

3.  Qtf.  Whether  an  executor  can  maio* 
tain  trefpafs  for  trees  cut  down  in  tbe 
life  time  of  his  teilator  ?  WiUiamt, 
Executor,  v.  Breedon,  Mich.  $^G€Q.y 

4.  If  the  obligee  in  a  joint  and  fevi^ra] 
.   bond  make  one  of  two  obligors  his 

executor  with  others,  die  a^ion  on  the 
bond  is  difcharged  as  to  both  obligon- 
Cheetham  v.  Ward^  H.  37  Geo.}.    ^5^ 
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EXTINGUISHMENT, 

56r  Executors  and  Administrators^ 
No.  4. 
Way,  Right  of.  No.  i . 

F 
FACTOR, 

See  COKSIGKkSNT. 

Bills  of  Exchakoe,  No.  5. 
PARTNERS)  No.  1,  2. 

FEME, 

See  Bail,  No.  2. 

Baron. and  Feme. 
Power,  No.  i. 

FINE, 
See  Common  Recovery,  No.  4. 

1.  No  fine  which  appears  to  have  been  ac- 
knowledged more  than  twelve  months, 
can  pafs  the  King's  filver  office  without 
a  rule  of  Court  or  Judge's  order, 
Reg.  Gen.  -E.  36  Geo.  3.         P^se  C30 

2.  In  fuch  cafe,  if  the  conuforsbe  livmff, 
an  affidavit  muil  be  made  thereof,  ib.  to, 

3.  If  dead,  the  affidavit  muil  Hate  the 
time  of  their  deatli.  ib.  ib, 

4.  And  the  application  for  a  rule  or  order 
that  the  fine  may  pafs  tlie  King's  filver 
office  (hall  be  made  to  the  Court  on 
motion  if  in  Term  time',  if  in  vacation 
to  a  Judge  at  Chambers ;  and  the  rule 
or  order  mud  be  filed  with  the  jpr^- 
cipe  and  concord  at  the  King's  ulver 
office,    ib.  ib. 

f  OREIGN  LAWS. 

If  a  Defendant  be  held  to  bail  in  this 
country  on  an  inflrument  entered  in- 
to in  France,  by  which  inflrument 
his  property  only,  and  not  his  perfon 
was,  according  to  the  law  of  France 
made  liable,  the  CoUrt  on  motion  will 
difcharge  him  on  his  entering  a  com- 
mon appearance.  Melanv.  The  Duke 
de  Fitzjamesy  M.  38  Geo.^.  138 

FOREIGNER, 

teCosTi,  No.& 


FRAUD^ 

See  AissioNMENT. 

FRAUDS,  Statute  of., 

x«  Ob  a  motion  for  a  new  trial  by*  ft  De- 
fendant in  an  adion  againil  him  for 
goods  delivered  to  the  ufb  of  a  third 
perfon  on  his  undertaking  to  fee  the 
FhtintifF  paid,  the  Court  will  take  into 
confideration  not  only  the  expreffiona 
ufed,  but  the  particular  fituatioii  of  the 
I>efend(^t  at  the  time  of  his  under- 
taking, and  the  amount  of  the  fxim  for 
which  he  will  thereby  be  made  liable. 
Keate  v.  Tempk,  Af.  38  Goo.  3. 

Poure  158 

t.  A  fale  of  lands,  though  by  auSion  is 
within  the  flatote  of  frwids,  and  there- 
fore no  adion  can  be  maintained  upon^ 
it  without  a  memorandum  in  irritrng* 
Walkerv.  Confiabtej  T.  38  Oeo.  ^.     3M 

3.  liA.  agree  with  ^.  tolethmi  land 
rent  free,  on  condition  that  A*  fhall 
have  a  moiety  of  the  two  fucceeding 
crops,  the  agreement  need  not  be  in 
writing  under  the  ftatute  of  frauds. 
Semb.  PouUer  v.  Kdlingbeck,  JB. 
39  Geo.  3-  397 

FREIGHT. 

1.  A  (hi|>  bound  for  Zemifos^ after  taking' 
in  her  cargo,   but   before  breaking 

S round,  was  cut  out  of  her  port  of  la» 
ing  in  Jamaica  by  a  /Whm  privftteer, 
but  was  afterwards  reciq^tttred,  aiid 
carried  into  another  port  in  Ihe  fitfkie 
iiland,  where  the  carso  wis  fold  bjT 
order  of  the  Court  of  Admin^  for 
the  benefit  of  the  freightera:  HM^ 
that  the  owners  of  the  Ihm  were  not 
entitled  to  any  part  of  the  fte%lit. 
CufUngv.LonRi  H.  yiQio*%^       644 

2.  Though  by  the  ufage  of  the  tnMe, 
the  Ihip  was  loaded  at  the  ezpence  of 
the  owners,  lb.  i&m 

3.  For  freight  commenoee  firen  bredr* 
ing  ground,  ib.  ii» 

GUARANTY. 

1.  If  A.  become  bound  to  J7*  for  tfad 

hooefly  of  C.  who  embasdea  inoney, 

z  X  a  JB.  maj 
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B.  may  maintm  an  adion  on  the  gua- 
ranty, though  three  years  have  eiapfed 
without  any-  notice  having  been  given 
.of  the  embezzlement  by  B.  Peel 
y.  Tatlockf  £•  39  Geo.  3.       Pa^e  419 

a.  At  leail  if  A-  was  .icquaintea  with 
the  circumilance  from  any  other  Quar- 
ter, and  B*  does  not  appear  to  have 
concealed  it  from  him  induftriouily. 
a.  ib, 

y  A.  will  not  be  difcharged  frcm  his 
guaranty,  though  B.  appear  to  have 
fiven  credit  to  C.  to  tne  amount  of 
Uie  fum  embezzled,  id.  ib. 


H 

HERIOT, 
See  Custom^  No.i. 

EVIDSMCB,  No.8y  9. 

I 

HOLLAND, 
See  Bail,  No.i. 


ILLEGAL  CONTRACT, 

See  Money  had  and  received. 
;'  '  TKnATiN(j  Act. 

I.  If  ^.  receive  hioiut  of  jR.  to  the  ufe 
.  of  C.  it  nmy  be  recovered  by  C.  in  an 
aciiou  for  money  Jiad  and  received, 
•  though  die  confi'itTation  on  which  B, 
-  paid  it  be  illegal.  Farmer  v.  Itit//el 
:  etui  Another^  7'.  58^?.  3.  296 

?n  On.  Whether  the  call'  would  be  varied 
,  if  A,  were  a  party  to  the  contract  be- 
.   twecn  B.  and  C  ?    ib.  ih. 

3.  Plaiutiii*  was  employed  to  walh  clothes 
for  the  Defendant,  who  was  a  prolii- 
tute,  knowing  her  to  be  fuch:  Held, 

,  that  the  ufe,  however  immoral  to  which 
the  clothes  might  be  applied,  could 
not  bar  Plaintiff  of  an  action  for  work 
and  labour.  Lloyd  \\  Johnjcn,  M. 
39  Qeo.  3.  340 

4.  But  to  an  2A\oi\  for  the  ufe  and  oc- 
cupation of  a  lodging,  proof  that  the 
lodging  w^  let  to  the  Defendant  for 


the  purpofes  of  proftitutidn,  wit 
knowledge  on  the  part  of  the  Plaintiff 
of  that  fad,  is  a  fufficient  bar.  Crifj^ 
v.  ChurchiUy  E.  340^0.3. 

Cited  pa^e  340 
5.  To  debt  on  bond.  Defendant  pleaded 
that  the  bond  was  given  to  fecure 
payment  of  die  price  of  goods  agreed 
to  be  fold  and  delivered  in  London  by 
Plaintiff  to  Defendant,  to  be  by  the 
latter  ihipned  for  O/iend^  and  from 
thence  re-inipped  for  the  Eafi  Indtfs^ 
and  there  tramckedw^ith  clandeflinely: 
held  a  fufficient  bar  t6  the  action,  the 
cal'e  being  within  the  7  Geo.  i .  c.  22. 
which  avoids  all  contrails  for  fupply- 
ing  cargoes  to  foreign  fh ips  in  fuch 
a  trade.  Lighfjbot  v.  Tenant,  M. 
37GC0.3.  SS^ 

INDEBITATUS  ASSUMPSIT, 
See  Pleading,  No.  18. 

INDIA, 

See  East  India  Company. 
Trade,  No.i,  2. 

A.  captain  of  an  Eq^  India  coruntrj 
trader,  contrads  in  India  with  B.  for 
a  crew  according  to  the  cuAom  of  the 
country ;  A.  arrives  in  England  with 
the  crew,  and  then  makes  a  voyage 
with  them  to  the  IVe/i  Indies  and  baclf 
again;  whereupon  part  of  the  crew 
bring  an  adion  for  "wages  due  on  the 
We/t  India  voyage :  Held  on  motioa 
for  a  mandamus  to  examine  witnelles 
in  the  Eqfl  Indies,  that  the  cauie  of 
ad  ion  did  not  arife  in  the  ££t/i  Indies 
within  the  13th  G^o.  3.  c.6^jl^ 
Francifoov.  Gilmorey  M,  38  Geo.  3. 

INDICTMENT. 

1.  In  an  indidment  on  37  Geo»^,  c.rc. 
it  is  fufficient  to  charge  an  endearotit 
to  reduce  a  foldier  from  his  allegiance, 
and  to  incite  him  to  mutiny,  &c.  with- 
out fpecifying  the  means  employed. 
The  King  v.  Full<rr,  Af.  38  Geo.  3.    180 

2.  Under  a  charge  that  A.  endeax  oured  to 

incite 
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"  incite  B.  being  a  Jbldier,  to  mutiny, 
knowledge  of  BJ's  being  a  foldier,  is 
implied.  The  King  v.  FuUeVy  M. 
38  Gto.  3.  P^^^  ^^o 

3.  And  the  word  "  advifodly,"  if  ufed  in 
fuch  a  cafe,  is  equivalent  to  Jcienter. 
ib.  ib, 

4,  It  feems  that  if  one  endeavour  £0  com- 
prize two  feparate  offences,  a  count  in 
an  indidlment  charging  that  endeavour, 
may  contain  thole  two  offences,  ib,  ib. 

INFANT, 

See  Bail,  No.  16. 
Trustee,  No.  i,  2. 

INQUIRY,  Writ  of. 

1 .  If  notice  of  a  writ  of  inquiry  to  be 
executed  at  a  particular  hour  and 
place  be  continued,  the  notice  of  con- 
tinuance need  not  exprels  any  hour 
or   place.     Jones  v.  Chune,    One,  S;c. 

H.^gGeo.^.  .        .      3<^3 

2.  At  the  execution  of  a  writ  of  inquiry 
after  judgment  on  demurrer,  it  is  not 
competent  to  the  Defendant  to  con- 
trovert any  thing  but  the  amount  of 
the  fum  in  demand.  De  GaiUon  v. 
V.  H.  VAiglcy  H.  39  Geo.  3.  368 

INSOLVENT, 

See  Praotice,  No.  6. 
Prisoner. 

1.  A  prifoner  in  execution  in  an  adion 
in  the  Tholfey  Court  at  Brifioly  having 
been  removed  by  habeas  corpus  to  the 
Fleet,  was  difcharged  under  the  Lord's 
aA,  by  the  Court  of  Common  Pleas. 
Hq/kins  v.  Morris^  M.  38  Geo.  3.     92 

2.  If  a  prifoner  brought  up  to  be  dif- 
charged underyri6.  of  the  Lord's  ad, 
deliver  in  a  falfe  fchedule  and  be  re- 
manded, the  Court  will  not,  at  the  in- 
ilance  of  a  creditor,  order  him  to  be 
brought  up  a  fecond  time  for  the  pur- 
pofe  of  amending  his  fchedule,  and 
afligning  over  that  property  which  he 
had  before  concealed.     Hutchins  .v. 

-    Hejkethy  M.  i%Geo.^.  .    143 

3.  Even  though  the  prifoner  confent.  ib. 

ib. 


4.  A  note  for  fecuring  the  weekly  allow- 
ance to  a  priibner  under  the  Lord's  acfi 
need  not  be  Damped*  Bowringv.Ed' 
gary  E.^SGeo.^.   (Vid.  ei.  Tekellv. 

^ff^Wf  7  ^^^'"'^  ^^^-  ^7oJ    Pape  270 

5.  Sucn  a  note  cannot  be  iigpied  by  tne 
creditor's  attorney  if  his  client  be  dead. 
The   King  v.  DavieSy   OnCy   S^c.  i^f, 

,  39  9^0- 3-  .336 

6.  It  IS  no  objc(5iion  to  a  prifoner  being 

•  difcharccd  under  the  Lord's  adt'that 
his  creditor  is  dead.  ib.  -      *    ib. 

7.  An  attorney  in  cuftody  6n  an  attach- 
ment for  no*  paying  over  money  re- 
ceived by  him  in  the  Qourfe  of  a  fuit, 
may  be  difcharged  under  the-Lord's 
att.  ib.  *  ib. 

8.  The  Court  cannot,  under  the  words  of 
37  Geo.^.  C.S.JI2.  moderate  the  fum 
to  be  paid  to  a  prilbndr  on  his  being  ce- 
nianded,  but  a  note  muft  be  iigned  for 
the  full  fum  directed  by  that  a<ft,  ib.  ib. 

9.  A.  prifoner  who  is  udcen  in  execution 
for  more  than  ^ool.  and  afterward^  re* 
duces  his  debt  below  that  fum/  ig  not 
entitled  to  be  difcharged  under,  the 
Lord's  act  in  the  next  Term  after  he 
has  £0  reduced  his  debt,  unlefi  it  be 
alio  the  next  Term  after  he  was  taken 
in  execution..  Ejf  parte  Hubbardy  E. 
390^0.3.  :  :423 

10.  The  Court  of  Chancery  haTing  re- 
fufed  to  difcharge  a  prifoner  in  cunody 
for  not  putting  in  an  aniwer  onlefe  on 
payment  of  the  fee,  he  applied  to  €.B. 
to  be  difcharged  imder  the  infblvent 
a6t,  34  Geo.  3.  C.69.  but  was  r^fuied, 
his  contempt  not  confifling  m  the  non- 
payment of  money.  Ex  parte  Benja* 
min  Lazvrence,  E.  36  Geo.  3.  -477 

INSURANCE,   . 

See  East  India  Company,  No.«.- 

1 .  Sailing  orders  arie  neceflary  to  the  per- 
formance of  a  warranty  to^depW  witli 
convoy,  unlefs  particular  circumftaiices 
exempt  the  infured  ^from  the  general 
rule.     JVebb  y.  Thomp/bn,  JB.  37  Geo. 3. 

2.  In  an  infurance  on  a  fhip  at  and  from 
Hull  to  Bilboa,  warranted  to  depart 
from  England  with  convoy,  the  voy- 
ages from  Hull  to  P'ortfinotithj '^Aiete 

Jc*X3  flie 
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ihc  meetawitfi  ccnvoy,  and  fran  thence 
to  BOioa.  may  be  confidered  as  dif- 
tinA:  and  m  caiSBf"  of  a  loia  between 
the  two  laRer  places,  an  apportion- 
ment and  return  of  premium  may  be 
deoianded.  Ruihmdl  v.  CtxAet  M. 
38  Geo.  s-  Pflgci?* 

j.  Infurance  on  a  voyage  from  C.  to  D., 
on  a  reprefentation  that  the  fliip  was 
flrft  to  lail  from  A.  to  B.  and  from  B. 
to  C.\  the  Toyage  from  A.  to  B,  was 
penformed,  but  that  from  B,  to  C. 
Oeing  unavoidably  prevented,  the  (hip 
returned  to  yl.,,from  thence  proceeded 
immediately  to  C.  and  in  perfomiing 
the  voyage  from  C.  to  2>.  was  loll; 
and  this  was  held  a  ^ood  commence* 
nent  of  the  voyage  mfured.    Drifcol 

.    V.  PaffknoTBy  Af.  38  Geo.  3.  200 

4*  InAirance  on  a  voyage  from  A.  to  B.y 
bitta  Bmto  C.  and  from  C.  to  A.;  the 
voyage  frmn  A,toB.is  performed,  but 
thatlrom  jB«.to  €•  being  unavoidably 
lureventedi  the  ihip  returns  to  A*;  from 
whence  the  captain  writes  to  his  broker 
in  Lpmdon,  requefting  him  to  obtain  the 
opinion^  of  the  under-writers  as  to  his 
proceeding  diredtly  to  C  if  the  char- 
teicr  fibomd  iniifl  on  it,  and  is  an- 
iWered  by  him  that  he  thisJcs  the  policy 
at  an  end ;  at  the  inflancc  of  the  char- 
terer the  captain  does  proceed  to  C. 
and  on  his  return  from  thence  to  A. 
Ae  fhip  is  captured:  Held,  that  the 
voyage  infiired  was  never  abandoned. 
Dri/tal  v.  Bovily  M.  39  Geo,  3.       313 

5*  JL  being  indebted  to  B.  without  any 
order  from  him,  confi^^  goods  to  (7. 
to  be  held  for  B,  and  mdorfes  the  bill 
of  lading  to  C :  refolved,  that  B.  has  an 
infurable  interefl  in  the  goods  fo  con- 

Sned.    Hill  and  Another  ^r.  Secretan, 
.t^Geo.3.  315 

6*  J.  having  coniigned  a  cargo  to  B, 
and  drawn  bills  on  him  to  the  amount 
gf  itin  fiivour  of  C  his  general  agent, 
^ds  thefe  bills  together  with  thebills 
of  lading  to  C;  during  him  to  tranf- 
mit  them  to  B,  **  that  S.  may  have  an 
ooj^ortunity  of  infuring  ;*'  he  alfo  draws 
a  bill  for  300^  on  C  which  is  accepted ; 
B,  refuies  to  take  to  the  cargo  or  ac- 
oepl  the  bills  drawn  on  him;  C.  tbm 
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eSe&M  a  policy  in  his  own  name  and 
informs  A*  thereof,  who  apptavea  of 
his  condu^ ;  in  an  aAion  by  C»  ftating 
himfelf  in  the  firft  count  to  be  die 
a^ent  of  A^  and  averring  intereft  in 
him,  and  in  the  fecond  averring  id- 
tereft  in  himfelf:  Held,  firft,  that  the 
policy  was  good  within  the  aSC^t. 
c.c^.;  Wo^and  Oihert  ic  Hontcap^^ 
AT.  39  G.  3.  P<v^3i6 

7.  Secondly,  that  C  bad  an  infurable  in- 
tereft  to  the  amount  of  300/.  Uf.       iL 

8.  If  the  name  of  the  broker,  efieding  1 
policy  of  infurance,  be  inferted  in  the 
policy  as  agent  generally,  without  faj- 
mg  for  whom,  it  is  a  funicieni  compli- 
ance with  28  Geo.  3.  r.56.  Bell  and 
Others  V.  GUfonj  AL  39  Geo.  3.        345 

9.  So  it  is  if  his  name  be  inferted  in  the 
policies,  though  not  as  agent.  Ik 
Vignier  v.  Swanfim^  B,Rm  Af.  39  Geo.  ^ 

346  D.d. 

ID.  Goods  the  produce  of  Holland^  pur- 
chafed  in  that  country  during  hoftili- 
ties  between  Greo^  Britain  mA.  Hd^ 
land,  by  a  Britf/h  agent  refident  there, 
and  ihipped  for  Bntpk  fubjeda,  were 
infured  by  them  in  this  country :  Held, 
that  this  was  a  legal  infurance.  Bd 
and  Others  v.  Gil/on^  Af .  39  Geo,  3.  u$ 

II.  In  a  policy  againft  fire  from  half  » 
year  to  half  a  year,  the  afiured  agreed 
to  pay  the  premium  half  yearly  *'  as 
long  as  the  infurers  Ikouid  agree  to 
accept  the  fame,"  within  fifteen  day* 
after  the  expiration  of  the  former  half 
year,  and  it  was  alfo  flipulated  that  no 
infurance  (hould  take  place  till  dte 
premium  was  adually  paid ;  a  lofa  hap- 
pened within  fifteen  days  after  the  em 
of  one  half  year,  but  before  the  pre- 
mium for  the  next  was  paid:  Held. 
that  the  infurers  were  not  liable, 
though  the  afiured  tendered  the  pre- 
mium before  the  end  of  fifteen  dajs, 
but  after  the  lofs.  Tarleton  v.  Stem- 
Jorth  in  Error,  £.  36  Geo.  3.  471 

INTEREST  OP  Moxsr. 
Scf  Bovn,  No.  I. 

EzCHSQUSa    CHAMBSBt    CoWt  of. 

I.  Tie 
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I.  The  net  fam  received  only  without 
interefl  can  be  recovered  in  an  adion 
for  money  had  and  received.  Walker 
V.  ConfiaUey    Trin,  380^0.3. 

Page  306 

INTEREST  iNsimABLi, 
See  Insubanck,  No.  5.  7. 

ISSUES, 

See  Distringas,  No.  i,  2. 
Practicb,  No.  4.  38. 


JOIN-TENANTS, 
See  Tithes,  No.  3. 

JUDGMENT, 

See  Exchequer  Chamber,  Court  of, 

No.  3. 
Executor   and    Ajdmixstrator, 

No.  2. 
Practice,  No.  7.  27. 


LANDLORD  and  TENANT, 

Bee  Administration,  No.  i,  2. 
Ejectment. 
Payment,  No.  i. 
Pleading,  No.  i. 

LEASE, 

See  Assignment. 
Trustee,  No.  i,  2. 

I.  Tenant  for  life  leafes  premifes  for 
twenty-one  years,  and  before  the  ex- 
piration of  that  term  dies,  the  trvitees 
of  the  remainder-man,  then  an  infimt, 
continue  to  receive  tlue  rent  referred, 
and  he  on  coming  of  aee,  fells  tiie  pre- 
mifes by  auction ;  in  the  conditions  of 
fale  the  premifes  are  declared  to  be 
fubje^  to  the  leafe,  and  in  the  con- 
veyance to  the  purchafer  the  leafe 
is  referred-  to  as  in  the  pofleffion  of 
the  leflee,  and  in  the  covenant  againft 
lacumbraocei  th»t  leafe  is  «ie^ted  } 


m 

the  purchafer  mortgagtfs,  and  in  the 
mortgage  deeds  the  like  notice  is 
taken  of  the  leale,  and  the  mortgages 
for  feme  time  receive  the  rent  re-* 
ferved:  held  that  the  leafe  expited 
with  the  intercft  of  the  tenant  for  life> 
and  that  the  notice  fince  taken  of  it 
did  not  operate  as  a  ne^  leafe.  Doe 
d.  Potter  v.  Archer^  T.  36  Geo.  3. 

PageSii 
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LEATHER. 

I.  A  condemnation  by  four  out  of  the 
fix  triers  of  leather,  appointed  -  under 
I  Jac.  I.  c.aa.  (the  whole  number 
being  met  for  the  purpofe  of  trying) 
vmuil  be  confidered  as  the  condemna- 
tion of  all  fix.  Grindley  and  Another 
V.  Barker  and  Others^  E.  38  GeOf  3. 
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LIBEL.    , 

I.  A  letter  written  by  Defendant  io  a 
third  perfon  calling  Plaintiff  **  a  vil- 
lain," is  adionabie  though  unflip- 
ported  by  proof  of  fpecinl  damage. 
Bellv,  Stone^  M.  39<p^«3-         'jji 

3.  An  adion  cannot  be  nudntfuned  ior 
publilhing  a  true  account  of  the  po- 
ceedings  of  a  court  of  juftice,  howe^r 
injurious  fuch  publication  may  be  to 
the  charadter  ot  an  individoaL  Cmrrif 
V.  Wahery  E,  36  Geo.  3.  *    52 J 

3.  Qtu  Whether  the  matter  of  Juftiaca- 
tion  ought  not  to  be  pleaded  ?  U*     K. 

LIMITATIONS,  Staxctx  of,  ' 
See  Practice,  No.  22. 

LORDS  ACT* 
See  Insolvbnt.  . 


M 

MALICIOUS  PROSECUnOli^ 

See  Actio tf  on  the  CaSs,  No.i»  2, 3. 

MANDAMUS, 
8§9  IvpZA  Contracts  in  No.  x. 

I    ,        1 

X»4 
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MARKET. 

I.  If  the  grantee  of  a  market  under  let- 
ters patent  from  the  crown  fuffer 
another  to  ered  a  market  in  his  neigh- 


MONEY  HAD  AKD  REiTBIVED, 

See  Composition,  Detd  of.  No.  i. 
IiiLEGAL  Contract. 
Interest,  No.  i. 


bourhood,  and  ufe  it  for  the  fpace  of    ,^  A  broker  who  has  received  the  amount 


twenty-three  years  without  interrup- 
tion, be  is  by  fuch  ufer  barred  of  his 
action  on  the  cafe  for  diflurbance  of 
his  market.  Hdcroft  v.  Heely  E. 
39  Geo.%.  P<^g^  400 

2.  Qm.  Whether  if  no  fpecific  toll  be 
granted  in  the  letters  patent,  the 
grantee  be  entitled  to  any  toll,  and 
whether  in  fuch  cafe  he  can  fupport 
any  a6lion  for  an  injury  to  his  mar- 
ket? li.  ib. 

MASTER  AND  SERVANT, 
See  NuiSAKCE. 

MISNOMER, 
See  Bail-piece. 

ft 

i/'Thc'Plaintiffs  fue  by  the  name  of  the 
maj'or  and  burgefles  of  the  borottgh  r-f 
"    "^tqffbri^  and  give  in  evidence  a  char- 
ter, by  which  they  appear  to  have  been 
iBCOTponited  by  the  name  of  the  mayor 
and  burgefles  of  the  borough  ofSfaf- 
Jbrdy  in  the  counfi/  of  Stafford  ••  this  is 
not  in  bar.     Mai/or  ana  Burgeffcs  of 
Stafford  v.  Ballon,  E,  3 7  Gco.^,        40 
2.  But  might  have  been  pleaded  m  abate- 
l    mont.  io.  ib. 

'3/ Tliough  if  the  variance  had  been  in 
matter  of  fubftance,  inftcad  of  mere 
tnatter  of  addition,  fo  that  no  inch 
corporation  as  that  mentioned  in  the 
declaration  had  appeared  to  have  ex- 
iiled,  it  might  have  been  in  bar,  id,  44 
4.  Defendant  being  arreiled  by  the  name 
of  F.  ILn  put  in  bail  by  the  name  of 
S.  IL  ;  PljiintifF  then  declared  thus  : 
"  S.  H,  arreiled  by  the  name  of  K  H. 
was  attached  to  anfwer,"  S^c*  Defen- 
dant without  craving  oi/er  pleaded  in 
abatetnent  of  the  wrrt  that  his  name 
was  S.  H. ;  PlaintiiF  having  treated 
this  plea  as  a  nullity,  and  Hgned  judg- 
ment accordingly,  the  Court  refufed 
to  fet  it  afide.  Murray  v.  Hubbarf^ 
U.iTQ^o*^.  '645 


of  a  lofs  from  th^  infurers,  to  the  ufe 
of  the  infured,  on  account  of  an  in- 
furance  on  Brkj/h  goods  in  an  /n- 
perial  ftiip  trading  to  the  Eqff  Iridic, 
m  contravention  of  7  G.  i .  ^.  i .  f.  2 1. 
Jl  2.  and  who  haft  had  no  intimation 
from  the  infurers  to  retain,  fliall  not 
be  allowed  to  fet  up  the  illegality  of 
the  contnu^^  as  a  defence,  in  an  adioo 
by  tlie  infured  for  money  had  and  re- 
ceived.   'Tenant  v. Elliott^  ^'Sl  G^^- 3- 

Page  I 

MUTINY, 
Sec  Indictment,  No.  1,2,3. 

N 

NATURALIZATION, 

See  Subject. 

NEW  TRIAI.. 

1 .  Defendant  brought  a  writ  of  error  ob 
the  firft  day  of  Term  ;  obtained  a  nJe 
fiifi  for  a  new  trial  on  the  Itcond  and 
juliified  bail  in  error  before  caulc 
iliewn ;  this  was  held  to  be  no  objiC- 
tion  to  his  Aipporting  the  rule  ilr  a 
new  trial,  at;  a  point  of  importance  i^os 
depending  which  would  have  bten 
ihut  out  in  the  Court  of  Error.  Srr 
B,  Hammtit  Kut.  and  Others  v.  6?> 
W,  Ycuy  Bart.  M,  38  Geo.  %.      14^  ;:. 

2.  Where  no  point  has  been  iuved  at  .be 
trial,  the  Court  will  not  let  afide  3 
verdiA  on  a  queltion  of  law,  the  'yd- 
tice  and  confcienco  of  the  cafe  be  viith 
it.  Cox  V.  Kitchhiy  M.  39  Gco.'^.    v^^ 

3.  If  the  teftimony  of  witnefles  on  whih 
a  verdi6t  has  procecdetl  60  fouiititKl 
on,  and  derive  its  credit  from  particu- 
lar circuinftances,  and  thole  circjiu- 
Aances  be  afterwards  clearly  £ilfii>ed 
by  affidavit,  the  Court  will  grant  a  new 
trial.    Lifier^  One,  ^c  v.  Mundtli  T. 

•  39  Geo*  3.  4:7 


PRINCIPAL  MATTERS. 


NOLLE  PROSEQUI, 
*Stfe  Practice,  No.ii,  12. 

NONSUIT, 

.S^e  Bankrupt,  No. 7. 

NONSUIT, 
Judgment  as  in  case  of, 
See  Practice,  No.  2.  38. 

I .  Judgment  as  in  cafe  of  a  nonfuit  may 
be  entered  up  againfl  the  Demandant 
in  a  writ  of  right.  AlmgiU  et  ux.  v. 
Pierfon  and  Others y  M.  38  Geo.  3. 

Page  103 

t.  Nor  will  the  Court  relieve  him  if  he 
has  condudedhimfelf  unfairly  towards 
the  tenant  in  the  courfe  of  the  pro- 
ceedings, ib. 

NOTICE, 

See  Bail,  No.  13. 15. 
Bail  Bond,  No. 2. 
Bills  of  Exchange,  No.  4,  5, 6. 
Practice,  No.  31. 
Tithes,  No.i. 

NUISANCE. 

A»  having  a  houfe  by  the  road  fide,  con- 
tradied  with  B.  to  repair  it  for  a  (lipu- 
lated  fum,  B.  contra&ed  with  C  to  do 
the  work,  and  C.  with  D.  to  fumifh 
the  materials:  the  fervant  ofD.brought 
a  quantity  of  lime  to  the  houfe,  and 

? laced  it  in  the  road,  by  which  the 
laintifTs  carriage  was  overturned: 
held  that  A.  was  anfwerable  for  the  da- 
mage fuflained.  Bufli  v.  Steinman,  E. 
39  Geo.  s.  404 


See  Bond. 


O 
OBLIGATION, 


P 
PARDON, 
SeeViiZADWQ^  No.  15. 


PARTITION. 

1.  The  84-9  ^1^.3.  C.31./1.  which  di- 
reds  the  form  to  be  purfued  in  a  writ 
of  partition,  applies  only  to  cafes  where 
the  tenant  does  not  appear.  Dyer  ▼. 
Bullock  and  others,  M.  ^gGeo.^, 

Poge  344 

PARTNERS, 

See  Consignment,  No.i. 

1.  A.  B.  C.  and  X).  were  partners  in  a 
banking-houfe  at  Liverpool^  and  C. 
and  Z>.  alfo  carried  on  a  ieparate  mer- 
cantile concern  in  London :  J.  S.  hav- 
ing accepted  bills  payable  at  the  houle 
of  C.  and  Z>.  employed  A.  B,  C  and 
Z>.  to  get  them  paid  accordingly,  and 
agreed  to  depofit  with  them  good  bills 
indorfed  by  him,  for  the  purpofe  of 
enabling  them  ^o  to  do ;  A.  B,  C  and 
Z>.  debited  «/.  S.  in  account  for  his  ac- 
ceptances, and  credited  him  for  all 
the  bills  which  he  depofited ;  fome  of 
the  bills  fo  depofited  by  J.  S.  were  re- 
mitted by  A.  B.  C  and  /)•  to  C  and 
D.  upon  the  general  account  between 
the  two  houfes,  and  before  any  of  the 
acceptances  of  </.  S.  became  mie  both 
houfes  failed,  and  J.  S,  was  obliged  to 
pay  his  own  acceptances:  held  thai 
tlie  afHgnees  of  C.  and  D.  were  en- 
titled to  retain  againfl  J.S,  the  biUs 
remitted  to  them  by  A,  B,  C  and  D. 
Bolton  v.  Puller,  T.  36  Geo,  3.       J39 

2.  Held  alfo,  that  it  made  no  difflerence 
that  one  of  the  bills  remitted  did.  not 
arrive  in  London  till  after  the  bank-- 
ruptcy  of  C.  and  D.,  though  fent  bjr 
A.  B.  C.  and  D.  bdbre  that  event,  iL 

a. 

m 

PARTY  WALLS. 

1.  If  the  leflee  of  a  houfe  at  a  rack^pent 
underlet  it  at  an  advanced  rent,  Se  is 
liable  to  contribute  to  the  expencea  of 
a  party-wall  built  under  the  14  Gaow). 
C.78.   Songster  v.  Birkhead^  T.  38  G.$. 

2.  Nor  is  the  operation  of  the  ftatute  tt 
all  varied  by  any  covenants  to  repair, 
entered  into  by  the  landlordandteoant. 
Sangsteryf.Btrkh^adfT.fiO.3.     ib. 


IN0BX  TO  TfiB 


PAUPER, 
S$e  Co8TS»  No  2»  3,  4. 

PAYMENTS, 

fi^AVNUITT,  No.  6. 

BonD,  No^j. 

s.  If  A.  tenant  for  life,  fubjeA  to  for- 
feiture, remainder  over  to  B.y  leafe  to 
CL  for  a  term,  and  aflerwardis  appre- 
hending that  he  has  forfeited,  acquiefce 
in  Bm'u  dauningand  receiring  the  rent 
from  C  A.*a  executor,  on  ihewing 
that  he  acquiefced  under  a&Ife  appre- 
henfion,  may  recover  from  C.  the 
amount  of  rent  erroneoufly  paid  to  B, 
WilliamSf  Execuiory  Sfc.  v.  Bartholo- 
9iCWf  M.  39  Geo.  3.  Pog^  326 

PAYMENT  OF  MoyEY  into  Court, 
&e  Practice,  No.  24. 

TiNDKR,  No.  I. 

PENAL  ACTION. 

I.  The  Court  will  not  ^ive  leave  to  com- 
pound in  a  penal  adion  after  verdict, 
unlefk  the  Defendant  can  fbew  circum- 
ftancet- which  entitle  him  to  fuch  an 
indulgence.  Crawder  v.  Wagstaff^  E. 
rjGeo.3.  18 

3.  In  compounding  a  penal  adtion  on  the 
pofl-horfe  a^,  which  gives  coils  to  the 
profecutor,  the  Court  will  allow  the 

'  profecutor  to  receive  the  deficient  du- 
ties (not  amounting  to  40^.)  and  full 
cofis  of  (hit,  though  together  exceed- 
ing the  40^.  paid  to  the  crown.  North 
y.*.v.  Smart,  T.  37  Geo.^.  51 

PERJURY. 

I.  Qu.  Whether  any  one^ivii^  his  tef- 
timony  under  a  commiraon  iiiuing  out 
ti  a  court  of  law  for  the  examination 
of  witnefies  in  Scotland,  could  he 
convi^ed  of  perjury.  CaUian4  ^• 
Vau^kan%  H.  38  G^o.3.  210 

^LEADING, 
CoaTSf  Nowc. 

COVRNAITT,  No.  2. 
SiSCOMTUICAlfCB,  No.I. 


ExscproE  and    Apmijostratoi, 

No.  2. 
Indictment,  No.  1  •  2,  3,  4* 
Insurance^  No.& 
Libel,  No.  2,  3. 
Misnomer.  . 

Practice,  No.  20,  21. '42. 
Tender,  N0.1. 
Vaiuascs,  No.  6. 

1.  In  debt  for  rent  agidnft  a  mefiie  af- 
fignee,  the  origiiial  leflbr  cannot  repij 
perjraudem  to  a  plea  of  affignmeot^ 
where  the  DefexMiant  derivea  no  beitf- 
fit  from  the  prenoifes.  Ta^ilor  v.  Skm 
and  Others,  E.^j  Geo.$.        Pageii 

2.  Qtt.    Whether    the    rephcadoD  mt 
Jraudem  can  ever  be  good  to  foca  1 

plea?  ik  ii 

3.  If  a  declaration  on  a  bail-bond  coe* 
elude,  *'  whereby  an  a^ion  hath  ac> 
^<  crued  to  the  Plaintiff  to  deaumdni 

have  of  the  Princmal  ;£ inftepd  of  tk 
bail)  afid  that  the  Primpdhii^ 
not  paid,  8fcJ*  it  is  bad  9a  (pccnl 
demurrer.  Morgan  ▼•  Sargevi^  T 
37  Geo.  3.         ^  r      5S 

4..  If  the  replication  to  a  plea  m  abite^ 
ment  of  Uie  writ  b^in  **  that  the  fuL 
declaration  ought  not  to  be  quafted,*^ 
but  conclude  prop^j,  it  if  1^ 
enourii,  for  fuch  words  mxj  be  n- 
jeded  as  fnrpluiage.  Saifme  v.  t 
Johnfhne^  T,  37  Geo.^.  do 

5*  The  reverfion  of  lancis  deniifedtotbe 
Defendant  for  years  is  conreTed  to  i. 
and  B.  and  the  heirs  of  B.  in  tniRfiv 
A.  and  his  heirs ;  A,  declares  fiivij  a 
a  covenant  contained  in  the  Me ;  vd 
after  fetting  out  the  above  title  tiM 
averring  the  death  of  H.  ftates  hka£^ 
to  be  "  thereby  feiied  of  the  rererto 
in  his  demeibe  as  of  fee."  This  is  \A 
upon  demurrer.  Scott  ▼.  Godmn,  I 
37  Geo.$.  67 

6.  In  adions  on  contracts,  if  all  the  pir* 
ties  having  a  right  to  fue,  are  not  nace 
co-plainti&,  it  is  in  bar.  ib»  '5 

7.  Semb,  contr^    in  aftions    on  toits. 


75 


8.  But  where  all  the  proper  parties  are 
not  made  co-defeaGumt3|  it  is  oolj  is 

abatement.  i6*  7; 

9.VX 


PRINCIPAL  MATTERS. 


>9.  The  plea  de  infuri^JU^  proprii  abf^. 
tali  cavjtk  to  a  cognisance  for  rent  in 
arrear  is  bad  upon  fpecial  demurrer. 
Jones  V.  Kitckin,  T*  37  GeQ»^. 

Page  76 

10.  It  is  only  to  be  received,  where  tne 
defence  i^et  up  is  matter  of  excufe. 
ib.  80 

11.  Not  where  any  right  or  interefl  is 
afferted.  iL  ib. 

13.  Nor  where  the  defence  turns  upon 
the  plea  of  commandment;  but  the 
commandment  mufi  be  anfwered. 
t*.  ib. 

13.  The  mailer,  wardens,  and  common- 
alty of  a  company  cannot  fue  for  a 
penalty  forfeited  to  the  mailer  and 
wardens  to  the  ufe  of  the  mafler, 
wardens  and  company.  Feltmakers* 
Company  v.  Davisy  M.  38  Geo.  3.      ^8 

14.  The  fim  count  in  a  declaration  in 
debt  for  a  penalty  under  a  by-law,  fet 
forth  the  cnarter  empowering  the  com- 
pany to  make  by-laws,  the  by-law  made 
and  the  breach  of  it ;  the  fecond  count 
omitting  the  above  particulars,  flated 
the  penalty  as  being  forfeited  ^'  under 
and  by  virtue  of  a  certain  by-law  of 

k.  the  con^mny  before  that  time  duly 
made,  4r^.'*  and  this  count  on  fpecial 
demurrer  was  held  bad.  ib.  ib. 

15.  A  pardon,  if  pleaded,  muil  be  averred 
to  be  under  the  great  feal.  BuOy. 
TUtj  H.  a8  G€o.$.  199 

16.  If  the  lord  fet  up  a  cuilom  to  have 
the  befl  live  or  dead  chattel  as  a 
heriot ;  Qu.  if  the  tenant  can  modify 
that  cuil<HD  by  pleading  another,  that 
the  homage  lliall  afleia  a  compen&tion 
in  lieu  i^the  heriot?  Parkin  v.  Rad' 
elig[ey  T.  ^S  Geo.^.  282 

17.  The  omiffion  of  '<  And  thereupon  the 
laid  J.  iS.  complains"  in  the  beginning 
oi  a  declaration  of  trefpafs  pn  the  cafe, 
is  no  caufe  of  fpecial  demurrer.  Dob* 

Jbn  V.  Sir  W.  Heame^  Knt.  and  An- 
other ^  H.  30  Geo.  3.  366 
ft.  A.  agreed  with  B.  to  let  him  kmd, 
tent  free,  on  condition  that  A.  fliould 
have  a  moie^  of  the  crope;  while  the 
crop  was  on  the  ground  it  was  ap« 
praifed  for   both    parties:    A.  de- 

ohmd  ia  initbiMu%  (^ffknij^  for  a 


moiety  of  the  value  of  the  crops  fold 
to  B.  without  flating  the  Ipecial  agree- 
ment,  and  held  that  he  might  well  do 
fo^  as  the  fpecial  agreement  was  exe- 
cuted by  the  appraifement,  and  the 
adion  arofe  out  of  fomething  collateral 
to    it.     Poulter   v.    KilUngbecky  E* 

SgGeo.s.  P^  }91 

19.  To  debt  for  an  efcajpe,  Def&dsmt 

I  beaded  a  negligent  eicape  and  vo» 
untary  return,  fince  4vhich  the  pri- 
foner  had  been  fafely  kept ;  Plaintiff 
in  his  replication  admitted  the  neffli* 
gent  efcape  and  voluntary  return,  but 
alleged  that  the  prifoner  nad  not  been 
&fefy  kept  iince  that  time,,  having 
again  eic^ed,  which  #as  a  different 
efcape  from  that  mentioned  in  |he 
plea,  and  the  fame  for  which  the 
a£ik>n  was  brought ;  Defendant  in  hia 
rejoinder  traverfed  the  alleration  that 
the  prifoner  had  not  been  lafely  kept, 
and  then  pleaded  to  the  latter  part  of 
the  replication,  as  to  a  new  affignment^ 
a  negligent  efcape,  voluntary  return 
and  lafe  keeping  fince,  in  the  ihme 
manner  as  in  the  plea ;  this  latter  part 
of  the  rejoinder  was  held  bad  00  me- 
dal demurrer.  GriffUht  v.  J?j^«, 
E.^gGeo.x.  41 1 

20.  A  plea  that  if  the  nrifoner  efci^ea 
feveral  times  ( withoutipecifying  tbem  ) 
he  returned  as  oflen,  is  bi^d.  ib.        ii» 

2 1  •  If  bail  plead  the  bankruptcy  of  their 
principal  in  their  own  difcharge,,  they 
muil  plead  it  circumilantially^  or  it 
will  be  bad  on  fpecial  demurrer. 
Donnelly  v.  Dunn^  T.  39  Geo.^.  .  44S 

22.  Or  on  general  demurrer.  Beddome 
and  Another  \.  HMrook  imd  Ano^ker^ 
T.$gGeo.^.  45P"*  (^) 

23.  Semb.  Tha$  it  cannot  be  pleaded  at 
alL  ib.  a. 

24.  A.  declared  in  cafe  againft  B»  for 
finking  his  boat,  and  afUr  averring  a 
non-feafance  in  B.  as  the  caufe,  flated 
him  to  have  aiSted  with  great ^fiirce  and 
vioience  in  accomplifbiiig  thie  nqturvs 

'  .  A.  recovered,  and  on  error  brought 
becaufe  die  adion  fliouM  luive  been 
trefpafs,  not  cafe^  and  haonfetfietwa 
a^Miif  were  mixed,  thaComt  nferred 

the 


INDEX  lO  THE 


the  CODcludine  expreflions  to  the  non- 
feafonce  ftated,  and  held  that  the  de- 
claration would  fupport  the  judgment. 
Turner  v.  Haxvkins  in  Errors  E, 
SSGeos,  Page  ^y  2 

25.  In  an  action  on  a  promifTory  note  by 
the  indorfee  againfl  the  maker,  notice 
of  the  indorfement  need  not  be  aver- 
red*   Reynolds  v.  Davis ^  A/.  37  Geo.^. 

625 

i6.  Non  damnijicatus  cannot  be  pleaded 
to  debt  on  bond  conditioned  for  the 
payment  of  a  fum  of  money  at  a  certain 
oay,  though  it  appear  by  the  conditions 
to  have  been  given  by  way  of  indem- 
nity.   Hobnesv.  Rhodes,  H.  ^'j  Geo,^. 

.638 

a^.  Debt  op  bond  conditioned  for  «/.  iS\ 
rendering  account  to  the  Plaintiffs  of 
all  monies  which  he  ihould  receive  as 
their  agent.  Defendant  pleads  per- 
formance in  the  words  of  the  condi- 
tion ;  Plaintifl&  reply  that*/.  S.  received 
divers  fums  of  money  amounting  to 
TOOoL  belonging  and  relating  to  the 
Flaintifi'  buiinefs  as  their  agent^  and 
hath  not  rendered  to  the  Plaintiff  an 
account  of  the  faid  2000/.  or  any  part 
thereof:  this  replication  being  fpeci- 
ally  demurred  to  for  generality,  was 
held  fufficient.  Shum  v.  Farringtony 
H.  37  Geo.  3.  640 

PLEDGE, 

j$ff  Bills  of  Exchange  and  Promis- 
sory Notes,  No.i,  2,  3. 

PLEDGES, 
See  Rbplsvin,  No.i. 

POLICY, 
&ee  Insurance. 

POWER, 

I «  If  an  eflate  in  fee  be  devifed  to  a  feme 

covert,    with    a    power   annexed  to 

difpofe  of  the  eflate  without  the  con- 

■  troul  of  her  hufband,  fuch  power  is 

void,  being  inconiiflent  with  the  ^q(^ 

8*ven  in  the  firfl  iiiflancc.    Goodhiil  v* 
7%Aafti,  H.  38  Geo*  3.  1 92 


PRAClTICfe, 

See  Affidavit. 
Amendment,  No.i. 
Attachment. 
Attorney,  No.  3. 
Bail. 

Bail  Bond. 
Bail  Piece. 
Bank  Act,  No.  i,  2. 
Bankrupt,  No.  io. 
Bond,  }^o.  i. 
Courts,  No.i,  2.4,  5. 
Costs. 

Distringas,  No.i,  2. 
Execution. 
Misnomer,  No.4. 
Pbnal  Actions,  No.i,  2 
Prisoner. 
Process,  No.  i. 
Right,  Writ  of. 
Replevin,  No.  3. 
Tender,  No.  i  . 
Variance,  No.2,3,  4,  5, 
Venditioni  exponas,  No.i. 
Venue.  , 

Verdict. 
Usury,  No. 3. 

1.  The  Court  will  not  put  off  a  trial  it 
the  inftance  of  the  Defendant,  oc  ac- 
count of  the  abfence  of  a  material  wt- 
nels,  if  he  has  conduced  himftlf  to- 
fairly,  or  been  the  caule  of  anv  ho- 
proper  delay.  Saunders  v.  Pitimsi, 
E.  ^'j  Geo.  3.  PaZ'Vi 

2.  The  Court  of .  C.  B.  will  make  & 
payment  of  colls  for  not  procecuicja 
trial  a  term  of  difcharging  a  rule  ^ 
judgment,  as  in  cafe  of  a  noui'X 
JoiJiffev.  Morrisy  £.37  Geo.^.      l^ 

3.  The  Court  will  fet  alide  a  regsi 
judgment  on  an  affidavit  of  iQtfiUy 
though  bankruptcy  is  intended  to  ba 
pleaded.    Evans  v.  Gill,  Z*.  37  Gt^r 

5* 

4.  It  is  in  the  difcretion  of  the  Court  w 

put  a  Defendant  under  teniis  wb 
moves  to  have  the  iflvies  levied  u.'^o:^ 
feveral  difiringass  reltored  to  hin  ci 
his  appearance  according  to  10  G«r^: 
C.50.  f.^  Cazalct  V.  Dubois^  t 
37  Geo.s*  ^J 

J.  tb^ 


PRINCIPAL  MATTERS. 


5.  The  Court  will  not  grant  an  attach- 
ment for  non -performance  of  an  award 
pending  an  adion  brought  on  the 
award ;  nor  allow  the  Plaintiff  to  wave 
the  adion  in  order  to  fapply  for  the 
attachment.     Badley  v,  Loveday^  T. 

37  Geo.  2,  P^g^  81 

6.  An  order  for  the  difcharge  of  an  in- 
folvent  under  the  Lord's  aA,yr  16.  can- 
not be  made  by  a  Judge  in  Term  time, 
though  fummonfes  were  taken  out  in  va- 
cation, and  the  order  only  delayed  till 
the  beginning  of  Term  by  an  irregu- 
larity in  the  affidavit.  Ha/kins  v.Mor- 
ris,  M,  38  Geo.  3.  92 

7.  The  Court  will  give  leave  in  the  firft 
inftance  to  enter  up  judgment  on  a 
verdicSt  reduced  by  an  award.  Hig- 
ghj/bn  \.SeJhiH,  M.  37  Geo.  3.         97 

8.  The  Court  will  not  order  a  bail-bond 
to  be  delivered  up  to  be  cancelled,  be- 
caufe  the  place  where  the  affidavit  to 
hold  to  bail  was  fworn  is  not  mentioned 
in  the  jurat.     Symmers  v.  Wafon^  M. 

38  Geo.  3.  105 

9.  A  Defendant  by  perfecting  bail  above 
was  held  to  wave  all  objedkions  ariiing 
from  the  bank  a6l,  ^jGeo.y  ^.45-  to 
the  fufficiency  of  the  affidavit  on  which 
he  was  held  to  bail.  Chapman  v.  Snow, 
j\f.  38G.  3.  132 

JO.  But  length  of  time  fecms  to  be  no  fuch 
waver.  Fenivick  v.  Hunt,  M.  38  Geo.  3. 
B.R.     '  133  w. 

J  I.  The  Court  will  not  allow  a  Defen- 
dant to  ilrike  out  the  entry  of  a  judg- 
ment of  nolle  profequi  entered  by  the 
Plaintiff  on  one  of  the  counts  of  the 
declaration  after  it  has  been  demurred 
to.  MiUiken  v.  Fox  and  Another,  M. 
38  G.  3.  157 

12.  Nor  will  the  Court  in  that  fiage  of 
the  proceedings  determine  a  queilion 
of  cofts  refpecling  fuch  a  count,  ib*  ih. 

13.  C  by  virtue  of  an  order  from  B.  to 
receive  all  money  due  to  him  on  a  par- 
ticular account,  obtains  three  out  of 
four  inflalments  due  from  A.  to  B. 
on  that  account;  thefe  payments  are 
afterwards  queflioned  hyB.  who  brin^ 
his  adion  againfl  A,  fOr  the  whole 
fum,  and  at  the  fame  time  C.  demandg 
the  fourth  inilalment;  An  application 


to  the  Court  by  A.  to  flay  proceedings 
in  the  adiion  againd  him  by  B,  on  his 
paying  the  fourth  inflalment  to  fuch 
perfon  as  they  ihould  appoint,  was 
refufed.  Macdonald  v.  Pa/ley^  M. 
38G.3.  161 

14.  If  k  party  proceed  againft  a  De- 
fendant by  adion  and  indii5tment  for 
the  fame  allault,  the  Court. will  not 
compel  him  to  make  his  ele<5tion.  Jonet 
V.  Clay,  H.  3&  G.  3.  191 

15.  Defendant  before  the  a&ion  com- 
menced quitted  the  kinedom,  leaving 
another  in  pofleflion  of  his  houfe  and 
goods ;  Plaintiff  bavins  fenred  a  fum- 
mons  to  appear  at  the  houfe,  diftrained 
the  goods  to  compel  an  appearance; 
and  held  regular.  Sir  William  Staines^ 
Knt.  and  Another  v<  Jokannotf  H* 
31  Geo.^.  '  200 

16.  The  Court  will  not,  by  putting  off  a 
trial  or  other  indirect  means^  compel  a 
party  to  confent  to  a  commiffion  for 
the  examination  of  witnefles  ia  Sect* 
land.  Ccdliandv.  VattghanfH*$%Geo*^* 

210 

17.  AVhere  contradidory  verdidU  have 
been  found  on  a  policy  of  infurance, 
and  a  third  adion  brought  againfl  an- 
other under-writer,  the-  Court  will  not 
put  off  the  trial  to  enable  him  to  wolj 
to  a  Court  of  Equity  for  a  commiMon 
to  examine  witneffes  in  Scotland  to  the 
fame  fads  which  were  given  in  eri* 
dence  on  the  lafl  trial,  ib.  ibm 

i8*  At  leafl  if  he  has  obtained  time  to 
plead  on  the  ufual  terms.  t£»  ib, 

19.  It  is  not  fufficient  to  ftidc  up  a 
notice  of  declaration  in  the  office,  i 
the  Defendant's  lafl  place  of  abode 
be  known ;  for  it  ought  to  be  (erred 
there.  Holfien v.  CuUtford^  U.$^  Geo.$, 

2H 

2.O.  To  ajfumjujit  on  a  bill  of  exchange, 
the  Court  will  not  allow  a  Delendant 
to  plead  the  general  iffue,  and  that  the 
bill  was  given  on  a  flock-jobbing 
tranfadion  contrary  to  7  Geo.  3»  ^  8« 
Shavo  v.  Everett^  H.  38  Geo.  j.^     .  222 

2 1  •  Nor  the  general  iffue  andaben  eneiny 
to  a  declaration  on  a  policy  of  infu- 
rance.  Angerfiein  v«  Vaughan^  //• 
38  Geo.  3.  t6»  it»  a. 

22^  The 
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St.  Tlie  Court  will  not  reflrain  a  Defen- 
dant frompleadinff  the  ilatute  of  liniita- 
tioDB  on  letting  ande  a  regular  interlo- 
outory  judgment.  Maddocluv.Holmes 
Md  Oihtrsy  E.  38  G.  3.  Page  228 

93.  A  Defendant  mud  take  advantage  of 
an  irregularity  in  the  writ  before  ap- 
pearance. Fox  and  Another  v.  Money, 
£.  38  Oeo.  3.  250 

a^.  Payment  of  money  into  Court  u  an 
admiffion  of  a  legal  demand  only.  Rib^ 
touv.  Crickeity  E.  38  Geo.  3.         264 

35.  The  Court  will  not  make  a  rule  on  a 
FUintiff  who  brings  an  a^on  on  a 
bond,  to  allow  an  officer  of  the  itamp- 

'  dutiea  to  tnfpe^  the  bond,  becaufe  the 

*  Defendant  fufjpeds  it  to  be  forged. 
Chttusyndv.  Afarncll,  Executor ,  Sfc.  E, 

38  .G€o.  3.  271 
a6.  The  Court  will  not  allow  a  Plauitiff 

tm  fign  judgment,  becaufe  the  Defen- 
dant renifes  to  pay  for  half  the  paper- 
booka  deliverea  to  the  Judges ;  this 
cafe  being  within  the  rule,  H.  35  Geo.  3. 
AA0mY.Ai£/%a«!»r.  38  Geo.  3.   202 

97.  Plaintiff  cannot  iign  judgment  uir 
want  of  a  plea  without  demanding  one, 
duyugfa  Defendant  has  negleded  to 
take  the  declaration  out  of  the  office. 
WUtew.  Deniy  M.  39  Geo.  3.  341 

a8*  Taking  out  a  furamons  before  a  Judge 
to  fU^  proceedings  on  the  bail-bond  is 
a  waver  of  any  irregularis  in  the  no- 
tice of  declaration.  Davu,  One,  Sfc. 
Affignee  of  the  Sheriff"  v.  Otoen  and 
AnathgTf  Af.  39  Geo.  3.  ^42 

99.  So  taking  any  flep  in  a  caufe  is  a 
waver  of  any  irregularity,   ib.        344 

30.  If  a  Defendant  be  fuperfedeable  for 
want  of  judgment  being  entered  up  in 
time,  but  not  actually  difcharged,  he 
cannot  be  detained  in  an  a^Stion  on 
the  judgment.   Pier/bn  v.  Goodxdn,  M. 

39  Geo.  3.  361 
jt.  If  notice  of  a  writ  of  inquiry  to  be 

executed  at  a  particular  liour    and 
place  be  continued,  the  notice  of  con- 
tinuance need  not  exprcft  any  hour  or 
^ace.    Jomei  v.  Chune,  One,  8^.  H. 

59  O^J*  3^3 

32.  The  Court  of  C.  B.  will  not  flay  pro- 
ceedings in  an  adion  on  an  attorney's 
brought  fubfequent  to  the  order  of 


a  Judce  of  aaother  Coort  for  its  t» 
tion,  out  prerioua  to  that  taxstioa 
having  taken  place.  SietxwUm.  Ok, 
4^.  ▼•  Wat/on  and  OtherSf  H.^  Gt^\. 

33.  Where  *judgiiient  has  gone  by  d^ 
fault  on  a  promiflbry  note,  no  irrepi- 
larity  previous  to  the  judgment  en 
be  fnewn  as  cauie  againfl  reierrinr 
the  note  to  the  prothonotaij.  FA 
V.  Srotonf  ffm  9  Geo*  3-  5^ 

34.  Service  of  a  declaration  in  ejecfaKPt 
on  one  of  two  tenants  in  pofleffioi  ii 
good  fervice  on  both.  Doe  ex  dau 
J.  BaUeu  v.  Roe,  H.  39  Geo^y      361 

35.  A  Defendant  cannot  demand  s  \A 
of  particulars  till  afker  appetnmce. 
KuchtnsManchard,  H.$gGeo.$.  y;l 

36.  The  mere  acknowled^ent  of  the 
wife  of  the  tenant  in  po^ffion  tbttfle 
has  received  a  declaration  in  ejed- 
vaent,  will  not  bind  her  haiband.  (rw^ 
Hik  ex  dam.  Read  ▼.  Badtttk^  H. 
19  Geo.  5«  ih 

37.  Service  of  a  declaration  in  qedmetf 
on  a  perfon  appointed  by  the  Cooitif 
Chancery  to  manace  an  eftateftra 
in&nt,  IS  not  fumcient.  GneM 
ex  dem.  Roberts  and  Wife  ▼.  Baiti^^ 
H.  39  Geo.  3.  i^ 

38.  The  Defendant  may  rule  the  FUi:- 
tiff  to  enter  the  iflue,  and  monfbr 
judgment  as  in  cafe  of  a  nonfuit  in  (he 
fame  Term.  Peelers  v.  Throgmorki, 
E.%9  Geo.  3.  3^: 

39.  The  Court  will  not  on  motion  flnki 
out  a  part  of  a  plea  which  contss^ 
double  matter.  Griffiths  v.  £y/^  I 
39Gfo.3.  4^3 

40.  The  Court  will  not  put  offatriiioi 
account  of  the  abfence  of  a  materil 
witnefs,  if  by  his  evidence  the  <Moct 
of  flavery  is  intended  to  be  eAsbiifi»£<^ 
Robinfim  v.  Smyth,  T.  39  Geo.  3.  454 

41.  A  replication  taking  illiie  oli  a  pl^ 
of  payment  to  debt  on  an  aanuitj 
bond,  mufl  be  ^ned  by  a  Seijeu^ 
Ellis  and  Wifk  v.  Gotie^,  T.  39  Go.: 

43.  In  an  order  to  enlarge  the  time  fcf 
pleading,  die  firft  and  laft  daji  v^ 
both  reckoned  iacduirrely. 
V.  Jackfinh  £•  36  Geo.  3* 


PRINCIPAL  MATTERS. 


45«  If  the  damages  given  by  a  verdict  be 
reduced  by  an  award,  under  an  order 
of  nifipriuSf  which  has  been  made  a 
rule  of  Court,  the  party  is  entitled  to 
hav  J  tli3  pjflrja  delivered  to  him  without 
any  application  to  the,Court-  Grimes 
V,  Nayh^  E.  36  Geo.  3.  Page  480 

PREMIUM, 
See  Insurance,  No.  2. 

PRISONER, 

See  Insolvent. 

Practice,  No.  30. 

Warrant  of  Attorney,  No.  1. 

!•  The  Court  will  difcharge  a  Defendant 
out  of  cuflody  who  is  in  execution  at ' 
the  fuit  of  a  Plaintiff  fome  time  fince 
deceafed,  on  wiiofe  paft  no  will  has 
been  proved,  nor  any  adminiflration 
granted,  and  whofe  family  on  notice 
of  a  motion  for  the  above  purpofe 
declines  interfering.  Broughtan  v. 
Martin,  M.  38  Geo,  3.  176 

a.  A  prifoneranerjudgmentagainilhim, 
may,  notwithdanding  the  allowance 
of  a  writ  of  error,  be  charged  in 
execution,  Fi/her  v.  M^Namara^  T. 
38  Geo.  3.  292 

3.  The  Court  has  no  poWer  to  difcharge 
a  Defendant  out  of  execution  on  the 

ground  of  a  commifflon  of  bankruptcy 
aving  been  iffued  againft  hikn  by 
the  Plaintiff.  ATMaJer^.KeUy  T. 
38  Geo.  3.  302 

4.  A  prifoner  in  cuflody  on  mefne  pro- 
cefs  is  fuperfedeable,  unlefs  a  copy  of 
the  declaration  be  delivered  before  the 
end  a£  the  Term  after  the  proceis  is 
returnable.  Blyth  v.  Harrifimy  T. 
S6Geo.i.  535 

PRISONER  AT  WAR, 
See  Alien  Enemy,  No.  i. 

PRIVILEDGE, 
See  AtmutbTj  No.  i>  2. 

PRIZE. 

I.  If  Modit  the  produce  of  Axm,  pur- 
duoedfor  jBn/i^  fubje^s  reudenthere, 
by  a  neutral  agent  refident  in  Spaing 


partly  before  hoftilities  between  ihe 
two  countries,  partly  after,  and  (hip* 
ped  for  Ensland  on  board  a  neutral 
veflel  ofleniibly  bound  ftr  G/iendp  to 
be  taken  by  a  Brvtyh  privateer,  ther 
are  lawful  prize,  though  the  flnp  wiu 
bereilored.  Lota/aMargaretha^Hen* 
flop,  3d  April  1781.  P^e  349  si* 

PRIZE  MONEY. 

X .  It  feems  that  nothing  but  a  poiwer  of 
attorney  or  a  will  ccymplyine  with 
the  proviiions  of  26  Geo.  3.  c.03.  and 
32  Geo,  3.  c.i/^  will  ¥rarrant  a  pay* 
ment  to  a  third  perfon  of  money 
due  from  the  public  to  failors  or 
marines.      Macdonald  y.  Pt^JUtj^    M. 

38  Geo.  3.  i6t 

PROCESS, 

See  Amendment,  No.  i,  2. 
Execution,  No.  2.  3. 
Variance,  No.  2,  3,4,  5.  7. 

I.  If  a  capias  per  continuance  b9  t^€*ti 
•n  the  fame  day  as  the  original  capioip 
a  new  original  capias  maybe  fuea  6ut 
to  warrant  it,  though  fuch,  new  origi* 
nal  bear  tejie  before  the  cauie  ^wBbxm,  ^ 
accrued.  Davis,  One,  Sfc.  ^fiS"^^  ff 
the  Sheriff  y.  Oxoen  and  Jnotker^  M. 

39  Geo.  3.  34a 

PROHIBITION.. 

I.  The  Court  of  Common  Pleas  has  no 
power  to  iflue  an  original  writ  of  {>ro* 
nibition  to  reflrain  a  BiOiop  from  cona* 
mitting  wafte  in  the  poflT^ooa  of  bia 
fee.  Jefferfon  v.  The  Bifhop  ^  Dur^ 
ham  and  Others,  M.  38  Geo.x.  '    XDJ* 

2.^  At  lead  at  the  fuit  of  an  umnterefted 
perfon.  t|, 

3.  It  feems  that  no  Court  of  Common 
Law  has  that  power.  H. 

4.  But  it  may  be  doubtftil  whetber  the 
Couct  of  Chancery  has  not? 

PROMISE. 

t.  If  one  perfon  make  a  Droio!fe  to  an- 
other for  the  benefit  or  a  third,  diat 
third  perfon  may  maintain  an  a^oo 
upon  It.  Marc&ngtoh  v.  Vernon  tuid 
Othffn,  6.  H.  SinusgM,  T.  276^0.3. 
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PROMISES 

TO  PAT  THE  DEBTS  OF  THIRD  PBRSONS^ 

See  Frauds,  Statute  of. 

PROMISSORY  NOTE, 

See  Lords  Act,  No.  i. 
Bills  of  Exchange. 

R 

RECOGNIZANCE, 

See  Amendment,  No.  2. 
Bail,  No.  17,  18. 

RECOVERY,       ' 
See  Common  Recovery. 

REFERENCE, 
See  Costs,  No.  i. 

REGISTRY, 
See  ShiP)  No.  i. 

RELEASE, 

See  Bond,  No.  2. 

Executor  and  Administrator, 
No.  4* 

RENT, 
See  Payment,  No.  i. 

REPLEVIN. 

1.  The  a<Elion  on  the  cafe  againfl  the 
Sheriff  for  taking  infufficient  pledges 
in  replevin,  ought  to  be  brought  in 
the  name  of  the  pcrfon  making  cog- 
nizance where  there  is  no  avowant 
on  the  record.  Poge  v.  Sir  John 
Earner  KrU»  and  Another f  H.  39.6^0. 3. 

378 

2.  A  replevin  bond  may,  under  the 
II  Geo»  2.  c.  19.  be  auigned  to  the 
avowant  only,  and  he  may  bring  his 
a^ion  upon  it  without  joining  the 
party  making  cognizance.  Archer  and 
Others f  ^jpgnees,  Sfc.  v.  Dudley  and 
OtherSyE.  22  Geo.^.B.  R.  381  n, 

3.  The  Court  will  not  flay  proceedings 
in  an  a<%ion  of  replevin  unleis  upon 


payment  of  the  rent  in  arrear,  together 
with  all  cofls,  though  the  arrears  rcre 
tendered  before  with  cofis  up  to  that 
time.   Hoj^ns  v.  Shrole,  H.  3QtGir. ;. 

A^f  382 

4.  The  condition  of  a  replevin  bona  is  ikt: 
fatidiied  by  a  profecution  of  the  fun  in 
the  county  court,  but  the  plaint,  if  re- 
moved by  re.fa*  lo.  into  a  fuperior 
court,  mufl  be  profecuted  there  iiith 
effed,  and  a  return  made  if  adjudged 
there.  GvoiUinY^HoUrook^E.^gGeoA. 

RIGHT,  Writ  of. 

See  Nonsuit,  Judgment  as  in  cafe  of, 

*     No.  1,2* 

I.  The  Court  will  not  permit  the  «^ 
joined  in  a  writ  of  right  to  be  tried  by 
a  jury,  inflead  of  the  grand  affize, 
though  both  parties  deHre  it.  Da!t(^ 
v.  Harney,  /f.  38  Geo*  3.  i$« 


SALE, 

See  Frauds,  Statute  of.  No.  2, 
Ships,  No.  i. 

SERVICE, 

See  Practice,  No.  34.  36,  37. 

SHERIFF, 

Sec  Attachment. 
Bail,  No.  9. 
Escape. 
Replevin. 
Venditioni  exponas. 


SHIP, 


See  Freight. 


The  indorfements  on  the  certificate  01 
regiftry  required  by  7  4-  8  Will  3.  f.  22. 
Sf  26.  Geo.  3.  c.  60. yr  16.  need  not  be 
recited  in  the  deed  of  aflTignment  of  a 
fhip  under  / 17.  of  the  latter  aitt. 
Capadq/e  v.  Codnor,  E.  36  Geo.S' 

4S3 


PRINCIPAL  IHATTERS. 


See  LiBSL. 


SLANDER, 


SLAVERY, 
&tf  Practice,  No.  40. 

SMUGGLING. 

I.  If  goocb  prohibited  from  being  fold  in 
this  country  by  iiSfi^  Will.^.  c.io. 
are  taken  out  m  a  warehoufe,  and  put 
on  board  a  veflel  as  if  for  exportation, 
but  in  fad:  with  a  view  to  be  relanded, 
they  are  liable  to  be  feized,  though  no 
adual  attempt  to  reland  them  has  been 
made.  Wilfimr.SaunderSiE.^Geo,^. 

Page  267 

SOAP, 
SeeExciSEi  No.  i,  2. 

STAMPS, 
See  Insolvent,  No.  4. 

STATUTES  CITED  or  commented 

upon. 

Edw.  I. 

3.  c. 25.  (Stat,  of  Wejhnififter^  i.)       71 
6.C.  5.^^13.  (If)tat.  of  Gloucefler)  108. 

113.  116.  117 
c.  8.  ( Stat«  ofGlouce/ter)  county  court. 

76 

13.  c.  2.  (Stat  of  We/ifnin/Fer,2.)      379 

^•14.  {Wefimin/tery   2.)    *io8,     109 

III.  116.  121,  122 

C.46.  (Stat.  Wejiminfiety  2.)  14 

35.  c.  2.  ( Tie  rc(fJor,  8^c.)  108.  113.  117- 

.     "9 


Hen.  III. 

20.  tf.4.  (Stat,  of  Merton) 
52.  C.23.  {Marlbridge) 

Edw.  m. 
4.  C.7.  (Executors) 

Hen.  VI. 

8.  €•  12.  (Amendment) 
33*  c. 9.  (Bail  Bond) 

X6Uh 


108. 117 


330 


138 
226 


Hen.  VII. 

3*  c.  10.  (Interelt  in  error) 

Hen,  VHL 

32.  C.I.  (Wills) 
27. CIO.  (Ufes) 

Edw.  VI. 

iSf^.c.ij,  (Tithes) 

3  4^  4.  c.  3*  (  Approvement) 

Eliz. 

13.  c.f.Jlii.  (Bankrupt) 

c.  10.  (Reflraining  Stat.) 
43.  c. 2.  (Poor) 

Jac.  I. 
I.  C.3.  (Reflraining  Stat.) 
c.  15* y^  i3<  (Bankrupt) 
c,22.  (Leather) 
3.  C.8.  (bail  in  error) 
21.  c.  19.^1  II.  (Bankrupt) 


Page  29 


458 
«4 


45. 48. 49 
114 
236 


"4 

45 

229 

249 
82.84 


Car.  IL 

1 7.  c.  7.  ( Diflreis )  380 

29.0.3.^:4.  (Stat,  of  Frauds)  159- 307. 

377-  397 

Will.  4*  Maet. 
2  S(;^i.c.5.  (Diftrefe)  ^'4 

4^5.  C.20.    (Docketing  Judgments) 

308 
c.isi.  (PriToncrs)  536 


265 


Will.  III. 

7 <^ 8.  c. 4.  (Treating  nd) 

<;. 22.  (Ship  regiftiy) 
SS^g.c,2'j,  I Priioners ) 

tf. 31.  (Partition) 
9  ^  10.  C.44.  (Eail  India  Company)  274 
II  4ri3*  CIO.  (Bandannees)  267 


344 


Ankb. 

8.  c.  i4.yri.  (Rent) 
10.  c.  i9«jC  19.  (Soap  duty) 


366 

189 


Geo.  I. 
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STAYING   PH0CEBPING5, 

^  Annuity,  No.  10. 
BoND>  No.  1. 


See'PjLACTic^y  No. 28.  3s. 
ReplsviN)  No.  3. 

SUBJECT- 

1.  A  natural  bom  fubje6t  of  this  coun- 
try, admitted  a  citizen  of  the  United 
States  of  America^  either  before  or 
after  the  declaration  of  American  in- 
dependence may  be  confidered  a  fob- 
ject  of  the  United  States,  fo  as  to  be 
entitled  to  any  commercial  privileges 

f  ranted  to  the  fubjeAs  of  the  United 
tates  by  treaty.     "Marryatt  v.  WH- 
Jbn  in  Error y  JB.  30  Geo.  3.    Page  430 

2.  Even  though  the  iubje^Sts  of  this  coun- 
try be  prohibited  from  es^ercifingthofe 
privileges.  ib4  ik 

SUGGESTION, 
See  Courts*  No.  i,  2.  4^ 

SUPERSEDEAS, 

See  Practice,  No.  30. 
Prisoner»  No.  2.  4. 

1,  A  writ  of  error  operates  as  a  fupff- 
fedeas  from  the  time  of  the  allowance* 
not  from  the  time  of  fervice.  GrevaS 
y.  Simjifon^  E.  36  Geo*  3.  4;[S 

2.  Bail  muft  therefore  be  put  in  within 
four  days  from  the  former  period.  47S 

'     SURETY, 
See  Guaranty. 


TENANTS, 
See  Landlord  and  Tenant. 

TENDER. 

If  Defendant  bring  money  into  Court 
on  a  plea  of  tender,  Plaintiff  may  take 
it  out,  though  he  reply  that  the  ten- 
der was  not  made  before  adion 
brought.  Le  Grevo  v.  Cooke,  M- 
39  Geo.  3.  332 

TIME, 

See  Guaranty,  No.  i. 
Market,  No.  x. 
Practicei  No.  41. 

Reaiba- 


PRINCIPAL  MATTERS. 


Iftaafdnable  time  is  a  queftion  of  law. 
SheibeUv.Fairbain,  £.  39  Geo,  3. 

Pag€ 388 

TITHES, 
See  Evidence,  No.  10. 

I .  If  a  compofitioD  for  tithes  be  made  by 

A,  as  proprietor,  and  he  leafe  them  to 

B.  whofe  intereft  is  afterwards  put  an 
end  to  by  A,  before  any  alteration  is 
made  in  Lie  compofition,  A.  cannot 
determine  it  without  fix  months   no- 

.  tice.     Wyburd  v.  Tuck,  T>  39  Geo.  3. 

458 
B.  If  A.  execute  a  leafe  of  tithes  to  B^ 
on  a  day  fubfequent  to  their  feverance, 
but  previous  to   their  being  carried 
away  by  the  landholder,  B.  cannot 
maintain  an  action  on  the  2  ijr  3  E(L6. 
c.  1 3*  as  the  right  to  the  tithe  veiled 
in  A,  immediately  on  feverance.  ib,  ib* 
J.  Qju.  Whether  if  one  only  of  two  joint 
'    tenants  execute  an   alignment  of  a 
Icaie  of  tithes,  the  peribn  claiming  un- 
der ihat  leafe  can  fupport  an  action 
for  not  fetting  them  out  ?    Wi^burd  v. 
Tuck,  r.  39G.3.  458 

TOLL, 

See  Market,  No.  2. 

If  toll  be  merely  claimed  of  the  indivi- 
dual members  of  a  corporation  exempt 
from  toll,  an  acSiion  will  lie  on  the  writ 
de  effendo  quietum  de  Theolonio  in  the 
name  of  the  corporation.  The  Mayor, 
S^c,  of  London  v.  Tlie  Mayor,  S^c.  of 
Lynn,  E.  36  Geo.^.  487 

TRADE, 

See  Subject,  No.  i,  2. 

I.  Under  the  treaty  concluded  in  1795 
between  this  country  and  the  United 
States  of  America,  confirmed  by 
37  Geo*%.  C.97.  it  is  not  necefllary  that 
the  trade  conceded  to  the  Americans 
by  the  13th  article  fhould  be  direct 
from  America  to  the  Briti/h  fettlc- 
ments  in  the  Ect^  Indies.  Marryat  v. 
W'Ufon  in  Error,  E,  39^^0.3.    ^    430 

a.  It  may  be  carried  on  circuitoufiy 
through  any  country  in  Europe,  in- 
cluding Gnai  Britain,  rb*  ii% 


TRADING  ILLEGAL, 

See  Illegal  Contract,  No.  5. 
Insurance,  No.  io. 
Prize,  No.  i. 

TREATING  ACT. 

t.  It  being  contrary  to  the  T  SfS  WiU,^* 
C.4.  for  a  candidate  to  fumiih  provi« 
fions  to  any  voter,  after  the  te/le^  of 
the  writ,  an  innkeeper  cannot  recover 
againft  a  candidate  for  provifions  £0  , 
fumifhed  at  his  requeft.  Rihbans  v. 
Crickett,  E.  38  Geo.  3.  Page  264 

TREES, 

See  Common. 

Executors  and  Administrators, 
No.  3. 

TRESPASS, 

See  Executors  and  Administrators, 
No.  3. 
Pleading,  No.  24. 

TRIAL,  X 

See  Practice,  No.  i,  2.  16,  17,  i8.40i> 

TROVER, 
See  Bankruptcy,  No.  i.  9. 

TRUSTEE, 
See  Pleading,  No. 5.  8. 

1.  If  a  perfon  jointly  interefled  with  an 
infant  in  a  leale,  obtain  a  renewal  to 
himfelf  only,  and  the  leafe  prove  bene- 
ficial, he  fhall  be  held  to  have  adied  as 
truilee,  and  the  infant  may  claim  his 
ihare  of  the  benefit.  Ex  parte  Grace,  ^ 
H.  39  Geo.  3.  '  ^    3 J6 

2.  But  if  it  do  not  prove  beneficial,  -he 
mufi  take  it  upon  himfelf.  16.  Uh 

V 

VARIANCE^ 

See  Evidence. 

MtsNOMEH^  No.  I,  2,  3« 

I.  The  Plaintifi;  a  failor,  declared  for 
52/.  los.  for  run*money,  and  gft^e  in 
evidence  a  note  for  ^il^.ios*  for  run- 
money,  with  aji  additional  ftipulation 

T  Y  2  writttn 
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vHitoi  diae  6giiaCitrt  of  the  note, 
Cbt  a  pint  ct  rum  per  dby,  and  it  wit 
held  no  TAritnce.  Bapiyte  y.  CoUotd^ 
£»  37  6^.3..  P^7 

ft.  Hie  Court  will  not  fet  afide  prm^ed- 
inai  for  in^qpilarity  where  the  Plain- 
tiff fuel  out  a  anare  dat^umfr^git 
agunft  two,  and  dedares  againit  one 
only;   fyenar  ▼•  Scoiit  E.  37  Geo.  3.- 

19 

J.  In  caiies  of  procefs  not  bailable,'  the 
writ  majr  be  againft  fereral  Defen- 
dantii  and  die  declaration  againft  one 
oidr.  SMMm  and  Another,  v.  4/%fey 
ma  (HkerM^  £.  37  Geo.  3.  49 

.4.  In  caiSN  Of  bailable  procefi  it  it  others 
.wife.  ib.  ib. 

5* ' AJrrdft  hf  the  name  of  ^*  W^on  f 

deohuration  it  iene  ^  aninft  '<7Fa- 

jlbM,"  fued  faj  the  name  of «'  ^e£ofi ;" 

itfid  held  rqpdar.   %tii»0r«  v.  AT^ai 

Kf.  tfiOeo.3.  105 

C  Evidence  of  a  houfe  fituate  in  the 
parifli  oiM.  will  Aipmnt  an  averment 

^    of  a  houfe  at  &  /  S.  being  extra-paro- 

,  dual,  and  both  placet  ufually  going  by 

the  name  of  5.    BurUge  ▼•  Jaequeif 

JEL]IBGeo*t.  22.5 

7*  If  a  prooeft  be  fenred  in  the  name  of 
one  Plaintiff,  and  a  declaration  be  de- 
livered in  the  name  of  two,  it  is  bad, 
Rogen  V.  Jenkins^  H.  39  Geo.  3.    383 

VENDITIONI  EXPONAS. 

The  Court  refufcd  to  grant  an  attach- 
ment againft  the  Sherifl^  becaufe  he 
had  returned  to  a  writ  of  venditioni 
exponas  that  part  of  the  goodt  levied 
remained  in  liit  ban^  for  want  of 
purchafert.  Leader  v.  DanverSf  M. 
39Geo.3.  »  359 

VENUE. 
1.  In  an  aAion  on  a  promiflbry  note,  the 
Court  will  not  change  the  venue  from 
London  to  the  county  where  it  wat 
made,  on  the  Defendant's  ftating  that 
all  his  witneiTes  live  there.  Evans  v. 
fVeaiferf'E*  jiy  Geo,7.  20 


}.  Ite  Cenrtwill  aot  dbmbgp  the 
•  iaanatfoQ  00  a  deed  to  theeoottv 
irfMse  it  wat  executed  on  the  gnmid 
id  the  Oe&ndaat'a  wttneflha  lefidng 
there,  tf  fiom  Che  pinedingi  it  doeinot 
*  appear  necedary  to  pioduce  many  «iu 
nmbt  from  that  <x>iuit7  unleft  a  qaeT- 
tion  fliould  be  railed  of  which  a  finr 
trial  cannot  be  expeAed  toere.  Watt 
r.  Demieif  E*  $g  Geo.  %m         Pog^W 

VERDICT, 

See  Naw  Teial. 

Pbacticx»  No.  49* 

Where  a  general  verdiA  has  been  gifca 
on  two  countty  one  of  whidi  it  bai» 
and  it.anpean  by  the  Jiidge*t  nota 
that  the  Juiy  calculated  the  damagei 
on  evidence  af^licable  to  the  cm 
counH>nl7>  the  Court  will  amend  the 
rerdid  entering  it  on  that  coaiit» 
though  evidence  was  siren  awlicable 
to  tnevbad  count  tuHx  WUliams, 
Eteeuior,  ijv.  ▼•  Breedon^  M.  39  Gfo.5. 

m 
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USURY. 

ih  A.  being  a  banker    in    the  country 
difcounts  bills  at  four  months  for  B. 
and  takes  the  whole  interell  for  the 
time  they  have  to  run ;  B.  on  b&a% 
a(ked  how  he  wiU    have  the  moner- 
directs  part  to  be  carried  to  his  ic- 
county  part  to  be    paid  in  calfa  and 
part  by  bills  in  London^  fome  at  three, 
Ibme  at  feven,  and  fome  at  thirty  (bn 
iight :  and  held  not  to  be  an  uiiirioci 
tran(adion»  fo  as  to  induce  the  Coun 
to  grant  a  new  trial,  iince  the  furplus 
of  mtereil  taken  by  A.  might  be  re- 
ferable to  the  expences  of  remittance. 
Sir  B.  Hammetty   KnU  and  Others  t. 
Sir  W.  Yea,  Bart.  M.  38  Geo. 3.    i44 

a.  Seeks f  if  fuch  mode  of  reniittance  had 
been  made  a  term  of  the  loan,  i&.     (^ 


8.  But  if  his  affidavit  (hew  the  number  of  3.  The  Court  fet  aixde  a  warrant  of  at- 

fait  witneflet,  and  that  a  ferious  incon-  '  tomey  and  judgment  given  to  fecure 

venience  would  arife  from  bringing  aloanwhich  watfwqm  to  beuforiodi 

themupyttwill.fi.                       i£  in  order  to  bring  the  qneftiott  of  11A117 

7'  before 


PRINCIPAL  MATTERS. 


before  a  jury,  but  refufed  to  order  a 
bill  of  exchange  to  be  delivered  up 
which  had  been  given  to  procure  the 
Defendant's  releafe  out  of  execution 
on  the  judgment.  Edmondf&n  v.  Pop' 
kitty  E,  38  Geo^$*  P^g^  270 


W 


WARRANT  OF  ATTORNEY, 

iSef  Common  Recovery,  No.2.4. 
.Usury,  No. 3, 

If  a  Defendant  in  cuilody  being  about  to 
execute  a  warrant  of  attorney  to  con- 
fefk  judgment  be  informed  that  it  mufl 
be  done  in  the  prefence  of  an  attorney 
on  his  part,  and  thereupon  produce  a 
perfon  as  fuch,  in  whole  prefence  he 
executes  the  warrant  of  attorney,  the 
Court  will  not  fet  afide  the  proceedings 
thereon,  becaufe  the  perfon  fo  pro- 
duced by  the  Defendant  was  not  an 


attorney.    Jeyetf  One,  Sfc*  r.  BoMf 
M.  38  Geo.  3*  Poge  97 

WASTE, 
Sec  Prohibition,  No.  i,  2, 3, 4^ 

WAVER, 

S^  Practice,  N0.9,  io.23.28,a9. 

WAY,  Right  of.     \ 

One  being  feifed  in  fee  of  the  adjoinine 
clofes  A.  and  B.  over  the  former  S 
which  a  way  had  immemorially  been 
ufed  to  the  latter,  devifes  B,  *^  with 
"  the  appurtenances:*'  held  that  the 
devifee  cannot  under  the  word  "  ap- 
*<  purtenanccs"  claim  a  right  of  way 
over  A.  to  B.,  as  no  new  right  of  way 
is  thereby  created,  and  the  old  one  was 
extinguiined  by  the  unity  of  feiiin  in 
the  devifor.  iVhalley  v.  Ttmgfon  and 
Another f  H.^gGeo.^.  371 


rrtV,   END   OP   THE   FIRST  VOLUME. 
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